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Chapter 1

Introduction
This is the Final Environmental Impact Report (Final EIR) for the Wright Solar Park proposal. The
applicant has filed a Conditional Use Permit (CUP) application with Merced County (County) for the
proposed project to allow for the installation, operation, and maintenance of solar panel arrays for
the long-term generation of clean renewable energy from solar power (CUP Application No. CUP12017). In addition, the project would include cancellation of the Williamson Act contracts covering
portions of the project site.

Purpose and Format of Final EIR

The purpose of the Final EIR is to provide County decision-makers and the public with information
about the proposed project and its significant environmental impacts. The EIR identifies alternatives
to the project that would result in lesser impacts. It also includes substantial mitigation measures
that would reduce, but not completely avoid, the significant impacts identified in the Final EIR.

Technically, the Final EIR consists of two parts: this document and the Draft EIR that was circulated
for public review. For simplicity, the document you are reading will be called the Final EIR. It
contains three chapters: Chapter 1, Introduction; Chapter 2, Comments and Responses to
Comments; and Chapter 3, Draft EIR Errata. Both this Final EIR and the Draft EIR will be considered
by the County Planning Commission during their deliberations on the project.

Opportunities for Public Involvement

The County distributed a notice of preparation (NOP) beginning on October 24, 2013 advising public
agencies that an EIR would be prepared for this project. The NOP was distributed for a 30-day
comment period that ended November 25, 2013. The comments on the NOP were considered in the
preparation of this EIR. In addition, as required by the California Environmental Quality Act (CEQA),
the County held a public scoping meeting on November 13, 2013 at which members of the public
and public agency representatives were given the opportunity to review preliminary project plans
and offer their comments.

Contents and Organization of the Final EIR
The Final EIR is organized in three chapters.




Chapter 1, Introduction, describes the intent of the final EIR, summarizes the opportunities for
public involvement to date, and outlines the contents of the final EIR.

Chapter 2, Comments and Responses to Comments, provides a list of, and includes the written
comments of, all agencies, organizations, and individuals that commented on the draft EIR. Each
comment letter is presented with brackets that divide it into individual comments. Each letter is
labeled according to the type of commenter (agency, organization, or individual), followed by
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Introduction

the letter number and comment number. For example, comments in the first state agency letter
are numbered SA1-1, SA1-2, SA1-3, and so on.
Chapter 3, Draft EIR Errata, contains changes made to the text of the Draft EIR in response to
comments received during the public review period, or for purposes of clarification or
correction. Changes to the Draft EIR text are shown by strikethrough of text that has been
deleted and underlining of new text that has been inserted. The revisions contain clarifications
and corrections that have been identified, either through public comments or by the County,
since publication of the Draft EIR. The text revisions do not result in substantive changes to
either the analyses or conclusions presented in the Draft EIR.

In order to assist the reader, Chapter 3 identifies the location in the Draft EIR where each
revision is being made, including the paragraph or paragraphs to which the revisions are being
made to provide context of the revisions. The Draft EIR’s Executive Summary has been updated
and is included in full in Chapter 3 to provide the reader a quick reference regarding the
project’s impacts and mitigation measures.


Chapter 3 also provides a list of the new references cited in the Final EIR.

Appendix A, Final Mitigation Monitoring and Reporting Program, indicates the mitigation
measures to be incorporated by the County and specifies the implementation and monitoring
responsibilities for each of those measures.

CEQA Process

The Draft EIR was made available for the public’s review and comment for a period of 45 days,
beginning July 7, 2014, and ending August 22, 2014. CEQA requires that before the County can take
action to approve a project, it must complete and certify the adequacy of the Final EIR.

The Planning Commission hearing on CUP Application No. CUP12-017 will include the Planning
Commission’s consideration of the Final EIR. The Final EIR was made available for public inspection
before the scheduled date of the hearing.

The public can submit comments on the Final EIR prior to or during the Planning Commission
hearing. Those comments will not be responded to in writing. However, they will be considered by
the Planning Commission prior to making its decision on the proposed project.

If the project is approved, the County will adopt findings of fact describing how it will address the
significant environmental impacts that will result from the project; a statement of overriding
considerations describing the economic, legal, social, technological, or other benefits that the project
would provide; and a mitigation monitoring or reporting program to ensure that the mitigation
measures identified in the Final EIR will be implemented.
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Chapter 2

Comments and Responses
Introduction and Organization of this Chapter
This chapter contains the comments on the Draft EIR received by the County during the EIR’s review
period and responses to those comments. A single letter or e-mail may contain several individual
comments. Each comment has been given a number, and the written responses identify which
comment or comments the response addresses.

Table 2-1 lists all the comment letters received on the Draft EIR. The comment letters are numbered
according to whether the commenter is a state agency, a local agency, a conservation organization,
or an individual. No comments were received from federal agencies.

Table 2-1. Agencies, Organizations, and Persons Commenting on the Draft EIR
Letter Number

Commenter

Date

Local Agencies
LA1

Arnaud Marjollet, San Joaquin Valley Air Pollution Control District

August 18, 2014

State Agencies
SA1
SA2
SA3
SA4
SA5
SA6

Katy Sanchez, Native American Heritage Commission
Tom Dumas, California Department of Transportation
Jeffrey R. Single, Ph.D., California Department of Fish and Wildlife
Greg Martin, California Department of Parks and Recreation
Ricardo Ortega, Grassland Water District
Scott Morgan, State Clearinghouse and Planning Unit

Conservation Organizations
CO1
Kim Delfino, Defenders of Wildlife; Ileene Anderson, Center for
Biological Diversity; Garry George, Audubon California
CO2
Bob Giamapoli, Merced County Farm Bureau
Individuals
I1

Marilyn Wright
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August 19, 2014
August 20, 2014
August 19, 2014
August 22, 2014
August 21, 2014

August 22, 2014
August 22, 2014
August 22, 2014
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Written Comments and Responses
Responses to Comments from State Agencies
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Letter SA1. Katy Sanchez, Native American Heritage Commission, dated July 22,
2014

Wright Solar Park
Final Environmental Impact Report

2-3

December 2014
ICF 00552.13

County of Merced

Wright Solar Park
Final Environmental Impact Report

Comments and Responses

2-4

December 2014
ICF 00552.13

County of Merced

Comments and Responses

Responses to Comment Letter SA1 – Katy Sanchez, Native American Heritage
Commission
Response to Comment SA1-1
The comment describes CEQA’s requirement that the EIR determine whether the project would
result in any adverse impact on historical resources and to mitigate any such impact. The discussion
of impacts on historical resources is found in Section 3.5.2 of the Draft EIR. The mitigation measures
are identified in the same section.

Response to Comment SA1-2

As discussed in Section 3.5.2 of the Draft EIR, in July 2013, ECORP requested a records search from
the California Historical Resources Information System (CHRIS) Central California Information
Center (CCIC) for the project area and vicinity (within 0.5 mile).

Response to Comment SA1-3

ECORP conducted an intensive pedestrian survey of the entire project area in 2013. The survey was
conducted in accordance with the guidance provided by the Secretary of the Interior’s Standards for
the Identification of Historic Properties (48 Federal Register [FR] 7720). Due to excellent ground
visibility, 30-meter (m) parallel transects were used during the survey. The ground surface was
examined for evidence of cultural deposits, and the general morphological characteristics of the
ground surface were inspected for indications of subsurface deposits that may be manifested on the
surface, such as circular depressions and ditches. All cultural resources encountered during the
survey were recorded using California Department of Parks and Recreation (DPR) 523-series forms,
approved by the State Historic Preservation Office (SHPO).

The CCIC records search shows that three previously recorded isolates, three previously recorded
prehistoric cultural resources sites, and one State Point of Historical Interest are located within 0.5
mile of the project area. No previously recorded cultural resources of any kind are located within the
project area and no archaeological resources were encountered during the intensive pedestrian
survey. Had any resources been found, the results of the survey would have been kept confidential
during the CEQA process, as required by law.

Response to Comment SA1-4

The comment simply states that, as part of the cultural resources analysis for the Draft EIR, the
Native American Heritage Commission (NAHC) was contacted and the NAHC replied that the Sacred
Lands File had no record of any Native American cultural resources within or adjacent to the project
area. No response to this statement is necessary.

Response to Comment SA1-5

Archaeologists know that the absence of surface finds does not preclude the possibility that
subsurface resources exist on a site that has been surveyed. The Draft EIR includes two mitigation
measures to avoid impacts on unknown remains. Mitigation Measure CUL-2 requires that work stop
until a qualified archaeologist can assess the significance of the find and, if necessary, develop a
response plan, with appropriate treatment measures, in consultation with the County, SHPO, and
other appropriate agencies if cultural resources are encountered during ground-disturbing
activities. Mitigation Measure CUL-3 requires work to stop until the coroner is notified and a
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treatment recommendation is submitted by the NAHC-designated Most Likely Descendant if human
remains are encountered during ground-disturbing activities.

Response to Comment SA1-6

The comment includes a list of Native American contacts. As discussed in Section 3.5.2 of the Draft
EIR, ECORP sent letters to all contacts provided, requesting information on possible unrecorded
Native American resources in the project area and also inquiring as to whether or not they have any
concerns regarding sacred sites or traditional cultural properties in the project vicinity that might
be affected by the proposed project. ECORP conducted follow-up phone calls to each contact to
ensure that they received the initial letter and to solicit further comments.

ECORP subsequently received responses from Amah Mutsun Tribal Band (AMTB) Chairperson
Valentin Lopez, AMTB representative Edward Ketchum, Southern Sierra Miwuk Nation (SSMN)
spiritual leader Les James, Chowchilla Tribe of Yokuts (CTY) representative Jerry Brown, and
Dumna Wo-Wah Tribal Government (DWTG) Chairperson Robert Ledger, Sr. Mr. Lopez and Mr.
Ketchum requested, and received from ECORP, additional information regarding the project and its
location. Mr. James responded to ECORP in a phone call, stating that he was unfamiliar with the
project area but requested that proper measures be taken to ensure that Native American resources
are protected. Tara Brown of CTY responded to ECORP by email on behalf of (CTY representative)
Jerry Brown, requesting involvement in the project. Mr. Ledger, Sr., responded to ECORP by email,
requesting that a Native American monitor be present during any ground-disturbing project
activities.
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Letter SA2. Tom Dumas, California Department of Transportation, dated August
19, 2014
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Responses to Comment Letter SA2 – Tom Dumas, California Department of
Transportation
Response to Comment SA2-1
In the Draft EIR, alternative mitigation measures were identified for the traffic impacts. In its
comment letter, the California Department of Transportation (Caltrans) comments on the Traffic
Impact Report dated April 3, 2014, and contained in Appendix H of the Draft EIR. In this comment,
Caltrans is commenting on the mitigation measures identified for Impact TRA-3. Please note that the
numbering in the Traffic Impact Report does not match the numbering of mitigation measures in the
Draft EIR. The following responses refer to the mitigation measures as numbered in the Draft EIR,
not as numbered in the Traffic Impact Report to which the Caltrans comments refer.

In this comment, Caltrans states its preference for Mitigation Measure TRA-3a: Construct a separate
eastbound right turn lane on SR 152 approaching the Billy Wright Road over Mitigation Measure
TRA-3b: Widen the existing shoulder on eastbound SR 152 approaching the Billy Wright Road
intersection to 12 feet for a distance of 665 feet.
The Draft EIR states:

Implementation of Mitigation Measures TRA-3a or TRA-3b; and TRA-3c or TRA-3d; and TRA-3e,
TRA-3f, TRA-3g, or TRA-3h would reduce traffic hazards to vehicles on these project access roadways
to a less-than-significant level.

Both measures are identified in the Draft EIR and are two options to mitigate the project’s impact on
State Route (SR) 152. As discussed in Section 3.11.2 of the Draft EIR under Impact TRA-3
(substantial increase in traffic hazards to vehicles during construction and operation). Any
improvements to SR 152 will require an encroachment permit from Caltrans. Caltrans can impose
Mitigation Measure TRA-3a as a condition of the encroachment permit. To avoid confusion,
Mitigation Measure TRA-3b has been deleted from the EIR and the mitigation measures have been
re-numbered. The revised mitigation measures are found in Chapter 3, Errata, of this Final EIR.
The following specific reference to the Caltrans encroachment permit has been added to the
discussion of other required approvals in Chapter 2, Project Description, on page 2-25 of the Draft
EIR.
•

Caltrans, encroachment permit for work on State Route (SR) 152. This would include any
improvements within the right-of-way of this state highway or access point onto the state
highway system.

Response to Comment SA2-2

In this comment, Caltrans is commenting on the conclusions for Impact TRA-3 and the mitigation
measures identified for Impact TRA-3. In this comment, Caltrans states its preference for one of the
two options presented in Mitigation Measure TRA-3d. Mitigation Measure TRA-3d on page 3-11.15
of the Draft EIR has been revised to delete the option that is not Caltrans’ preferred option. Further,
Mitigation Measure TRA-3c of the Draft EIR has been deleted in response to Caltrans’ stated
preferences. As noted in Response to Comment SA2-2, the revised mitigation measures are found in
Chapter 3, Errata, of this Final EIR.
Wright Solar Park
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Caltrans asserts that the traffic impact analysis (TIA) prepared for the project does not address
safety impacts related to passenger vehicles merging onto EB SR-152, and states that one of the
mitigation measures proposed in the TIA would ensure that impacts will not occur. Please note that
while the TIA does not use the term “passenger vehicle,” its inclusion of such vehicles is implied by
its use of “vehicle” and “traffic.” These terms are commonly accepted as including passenger
vehicles. For example, the traffic counts, as shown on Figures 2 and 3 of the TIA identify existing and
existing plus project automobile volumes and truck volumes at the intersection.

Response to Comment SA2-3

As stated in Response to Comment SA2-1, alternative mitigation measures were identified in the
Draft EIR for the traffic impacts. In this comment, Caltrans is commenting on the conclusions for
Impact TRA-3 and the mitigation measures identified for Impact TRA-3. The third sentence on page
3.11-13 of the Draft EIR states:

as described in Impact TRA-1, the increase in left-turning vehicles and trucks at the SR 152 / Billy
Wright Road intersection would increase potential conflicts and traffic hazards with through-moving
vehicles on SR 152 during the peak construction period.

In this comment, Caltrans states its preference for one of the alternative mitigation measures
identified in the Draft EIR for this impact, Mitigation Measure TRA-3h: Install a separate westbound
acceleration lane within the median area. In response to Caltrans’ stated preferences, Draft EIR
Mitigation Measures TRA-3f and TRA-3g have been deleted from the Final EIR and the mitigation
measures renumbered. Mitigation Measure 3e has been retained in the Final EIR to reduce the safety
impacts of trucks entering SR 152 during peak hours.

In summary, in response to Comments SA2-1 through SA2-3, the following Draft EIR Mitigation
Measures have been deleted from the Final EIR: TRA-3b, TRA-3c, TRA-3f, and TRA-3g. Draft EIR
Mitigation Measure TRA-3d has been revised per Caltrans’ stated preference and has been renumbered as TRA-3b in the Final EIR. Draft EIR Mitigation Measures TRA-3e and TRA-3h have been
re-numbered as Mitigation Measures TRA-3c and TRA-3d, respectively, in the Final EIR. As noted in
Response to Comment SA2-2, the revised mitigation measures are found in Chapter 3, Errata, of this
Final EIR.

As amended, the traffic Mitigation Measures read as follows. The deleted measures are not included.
Mitigation Measure TRA-3a: Construct a separate eastbound right turn lane on SR 152
approaching the Billy Wright Road

The applicant shall construct a separate eastbound right turn lane on SR 152 approaching the
Billy Wright Road intersection under an encroachment permit from and subject to the design
approval of Caltrans District 10. A full, 665-foot long deceleration lane shall be installed with 4foot wide shoulder in the area of the existing 8-foot wide shoulder on SR 152. During the
encroachment permit process, the applicant shall submit the truck turning radius at the
intersection of SR 152/Billy Wright Road for each different type of truck that will be used by the
proposed project.
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Mitigation Measure TRA-3db: Widen the existing shoulder or cConstruct a separate
acceleration lane on eastbound SR 152 east of Billy Wright Road from 8 feet in width to
12 feet in width for a minimum distance of 1,400 feet
The applicant shall widen the existing shoulder on eastbound SR 152 east of Billy Wright Road
from 8 feet in width to 12 feet in width for a minimum distance of 1,400 feet under an
encroachment permit from and subject to the design approval of Caltrans District 10. Or, the
applicant shall construct a separate acceleration lane on eastbound SR 152 under an
encroachment permit from and subject to the design approval of Caltrans District 10. The separate
lane shall be a minimum of 12 feet in width and 1,400 feet in length. (Figure 3.11-1). During the
encroachment permit process, the applicant shall submit the truck turning radius at the
intersection of SR 152/Billy Wright Road for each different type of truck that will be used by the
proposed project.
Mitigation Measure TRA-3ec: Prohibit truck turns from Billy Wright Road onto
westbound SR 152

The applicant, as part of the construction contract documents, shall prohibit construction truck
turns from Billy Wright Road onto westbound SR 152 (i.e., left turns from Billy Wright Road).
Mitigation Measure TRA-3hd: Install a separate westbound acceleration lane within the
median area

The applicant shall install a separate westbound acceleration lane within the median area, under
an encroachment permit from and subject to the design approval of Caltrans District 10. The
separate lane shall be a minimum of 12 feet in width and 1,400 feet in length. (Figure 3.11-1).
During the encroachment permit process, the applicant shall submit the truck turning radius at
the intersection of SR 152/Billy Wright Road for each different type of truck that will be used by
the proposed project.

Response to Comment SA2-4

In this comment, Caltrans states its requirements for application for an Encroachment Permit for
work done within the State’s right of way. Mitigation Measures TRA-3a, TRA-3b, and TRA-3d in the
Final EIR and as presented in Response to Comment SA2-3 (note that the measures have been
renumbered from the Draft EIR) have been revised to state that any encroachment permit will
include information on the specific types of trucks to be used during construction, as requested by
Caltrans. As noted in Response to Comment SA2-2, the revised mitigation measures are found in
Chapter 3, Errata, of this Final EIR.
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Letter SA3. Jeffrey R. Single, Ph.D., California Department of Fish and Wildlife,
dated August 20, 2014
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Responses to Comment Letter SA3 – Jeffrey R. Single, Ph.D., Regional Manager,
California Department of Fish and Wildlife
Response to Comment SA3-1
The California Department of Fish and Wildlife (CDFW) describes its understanding of the project.
No response to this comment is required.

Response to Comment SA3-2

The project and the EIR incorporate several design features and mitigation measures (see Mitigation
Measure BIO-8b: Place a conservation easement on the offsite mitigation lands; Mitigation Measure
BIO-36: Avoid and minimize impacts on San Joaquin kit fox and American badger; and Mitigation
Measure BIO-37: Enhance and maintain site conditions to allow San Joaquin kit fox dispersal
through the project site) which minimize the impact on kit fox movement. The project is located on
cultivated agricultural land, which can allow kit fox to move through the area. As discussed under
“San Joaquin Kit Fox” in the environmental setting portion of Chapter 3.4, Biological Resources, the
dry-farmed portions of the project site provide low quality habitat for San Joaquin kit fox. For this
reason, the selection of the project site offers some impact avoidance because the project site does
not provide a stable prey base or existing den sites for kit fox. Wildlife movement corridors are
included in the project design to allow kit foxes to continue to move through the area (see revised
Mitigation Measure BIO-37 in Chapter 3, Errata, of the Final EIR for a description of the revised
wildlife movement corridor elements of the project design). Even though the site will have an
impact on kit fox movement patterns, a mitigation measure is included that requires the fencing
around the facility to be built with space at the bottom so that kit foxes could move through the site
if needed. The fencing design follows design standards that have been incorporated into other solar
projects that have been permitted within San Joaquin kit fox habitat (Mitigation Measure BIO-37).
The avoidance and minimization measures outlined in the EIR during construction and during
operations and maintenance activities will protect kit foxes from being injured or killed (Mitigation
Measure BIO-36). Those onsite features combined with the compensatory mitigation provided as
described in Mitigation Measure BIO-8b (which will be required under the federal Habitat
Conservation Plan [HCP]) in concert with the aforementioned mitigation measures are sufficient to
reduce the potential for impacts on kit fox to a less-than-significant level.

Response to Comment SA3-3

The Draft EIR addresses the impacts of the project on these species as follows: California tiger
salamander (Impacts BIO-8, BIO-9, BIO-10), blunt-nosed leopard lizard (BIO-21, BIO-22, BIO-23),
and Swainson’s hawk (BIO-27, BIO-28). The project applicant is also in pursuit of a California
Endangered Species Act (CESA) 2081 Incidental Take Permit (ITP) for California tiger salamander
and Swainson’s hawk, along with San Joaquin kit fox, for impacts that could occur during operations
and maintenance and decommissioning of the facility.

Response to Comment SA3-4

The comment states that CDFW is a trustee agency under CEQA. The County acknowledges CDFW’s
authority to protect fish and wildlife resources for the people of California. The County recognizes
that CDFW has expertise on biological resources.
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Response to Comment SA3-5
The comment states that CDFW is a responsible agency for this project and describes the role of the
responsible agency in the CEQA process. CDFW is a responsible agency by virtue of its authority
over the issuance of an ITP for San Joaquin kit fox. This fact is acknowledged in Draft EIR Section 2.4,
Required Approvals.

The Final EIR’s purpose is to provide information to allow agencies to make informed decisions.
Nothing in the Draft EIR alleges that approval of the project by Merced County would require or
otherwise commit CDFW to approve an ITP for the project. That decision is solely CDFW’s to make
under its statutory and regulatory authority.

If Merced County decides to approve the project, it will adopt a statement of overriding
considerations as required by State CEQA Guidelines Section 15093. The statement of overriding
considerations is a recognition that a significant impact will occur with project approval and
provides an explanation why the approving agency believes that the project’s benefits outweigh that
impact. A statement of overriding considerations adopted by the County does not limit or otherwise
affect CDFW’s authority under CESA.

Response to Comment SA3-6

The list of species considered for analysis can be found in Appendix C3.4, which includes a list from
the U.S. Fish and Wildlife Service (USFWS) for the Volta Quadrangle and a California Natural
Diversity Database (CNDDB) search of the Volta and surrounding eight quadrangles.

Response to Comment SA3-7

Avoidance and minimization measures for blunt-nosed leopard lizard are included as Mitigation
Measure BIO-22 on page 3.4-52 of the Draft EIR. The following addition to Mitigation Measure BIO22 is made following the last bullet in Measure BIO-22 on page 3.4-52 of the Draft EIR. This
incorporates the current CDFW guidance. The complete revised mitigation measure can be found in
Chapter 3 of the Final EIR.


Optimal activity temperatures for blunt-nosed leopard lizards are between 77 degrees F –
95 degrees F measured 1–2 centimeters (cm) above the ground over the surface of a project
site (California Department of Fish and Game 2004). Between April 1 to September 30,
mowing shall occur when the animals are underground and temperatures are below 75
degrees F, measured 1 cm above the ground in the sun.

Response to Comment SA3-8

CDFW notes its jurisdiction related to bird protection. No response to this comment is necessary.

Response to Comment SA3-9

The proposed project does not include any activities that will occur within the bed, bank, or channel
of a water body. The project has been designed to avoid any features that would require a Lake and
Streambed Alteration Agreement. For this reason, a Lake and Streambed Alteration Agreement will
not need to be executed between the applicant and the CDFW.
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Response to Comment SA3-10
The project does have the potential to create a barrier to San Joaquin kit fox movement. However, as
described under “San Joaquin Kit Fox” in the environmental setting portion of Chapter 3.4, Biological
Resources in the Draft EIR, this barrier would be within the Los Banos Core population area and not
between the Core population area and the northern range of the species. To reduce this impact, as
described in the Draft EIR, the project will incorporate permeability through a modified fencing
design, consistent with other solar installations that have been constructed in San Joaquin kit fox
habitat (Mitigation Measure BIO-37). The project has incorporated movement corridors within the
facility and will retain open grassland habitat on the southern edge of the facility, both of which will
retain some permeability for animal movement. Mitigation Measure BIO-37 has been modified to
provide for an open movement corridor along the western side of the site (Mitigation Measure BIO37). San Joaquin kit fox researchers are concerned about the loss of genetic connectivity between
the Los Banos Core population and the Panoche Valley, as described in Conservation of San Joaquin
Kit Foxes in Western Merced County, California, Constable, Julie L., Brian L. Cypher, Scott E. Phillips,
and Patrick A. Kelly, prepared for the U.S. Bureau of Reclamation, South-Central California Area
Office. Fresno, California. 2009, located south of the project site. For that reason, Mitigation Measure
BIO-8b requires that a conservation easement be placed on 2,450.08 acres of occupied kit fox
habitat located in an area that is critical to retaining this genetic link for the species.

Response to Comment SA3-11

The County recognizes that an ITP will only be issued by CDFW if that agency determines that
impacts on the affected species would be fully mitigated. ICF biologists have been working with both
CDFW and USFWS staff since early 2014 to meet the requirements of those agencies so that an ITP
can be issued by CDFW, and the mitigation measures in the Final EIR reflect those discussions. A
draft CESA 2081 ITP application was submitted to CDFW in May 2014. This application included San
Joaquin kit fox, California tiger salamander, and Swainson’s hawk. The project will not proceed
without approval of an ITP by CDFW and the analogous federal HCP by USFWS. The proposed HCP is
currently under consideration at USFWS’s Pacific Southwest regional office. The project will be
subject to the specific conditions of approval contained in the ITP and HCP (see Appendix L1,
Habitat Conservation Plan and Incidental Take Permit Processes). Please see also Response to
Comment SA3-10.

Response to Comment SA3-12

The Pacific Gas and Electric Company (PG&E) easement is 75 feet wide and the area between towers
is currently used for dry farming and grazing. The wildlife corridor width will be 300 feet wide and
will be managed to support annual grasslands, which will be maintained by mowing or grazing. In
areas of annual grassland or farming, PG&E does not impose restrictions on how farmers or
ranchers manage crops or grassland within these easements as long as those activities do not
compromise the lines (e.g., do not allow tall trees beneath lines) and/or tower footings. In an annual
grassland setting, PG&E transmission line easement corridors are not subject to management
activities by PG&E that could compromise its use for special-status species. Any activities conducted
by PG&E in this corridor would relate to emergency repairs or line upgrades (e.g., reconductoring,
tower replacement), which would be subject to environmental review under CEQA, with the CPUC as
lead agency. The schematic shown in the Draft EIR is a representational figure and not an
engineered design drawing. The 300-foot corridor will be included in the design build specifications.
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In addition, Mitigation Measure BIO-37 will require a 500-foot wide buffer, to be managed as open
grassland, along the western side of the site.

The proposed installation of artificial dens and management of this corridor to support annual
grassland and a prey base will not ensure the use of the corridor by kit fox. The intent of this
measure is to minimize the impact of restricting kit fox movement through the project site and not
as compensatory mitigation to compensate for loss of kit fox habitat. The proposed mitigation lands
that will be required in conjunction with the HCP and Mitigation Measure BIO-8b will serve as
compensatory mitigation.

Response to Comment SA3-13

The comment notes that the project “would impact the entire 420,000 acres of kit fox range north of
the project area in addition to the project footprint.” While the project has the potential, unless
carefully planned, to obstruct the passage of San Joaquin kit fox from south of the project site to the
range north of the project site, the project will not directly impact the range, Obstructing passage
would adversely affect the species for a variety of reasons including reducing genetic diversity
across the entire range and preventing the replacement of individual kit foxes through movement
from the southern part of the range to the northern and vice versa.

San Joaquin kit fox populations are being adversely affected on a cumulative basis by individual
actions throughout their range. Fully mitigating the contributions made by individual projects is a
guiding principle of the Section 2081 ITP process. The same is true of the analogous HCP process
under the federal ESA. The project cannot proceed without approval of an ITP and an HCP. Upon
approval of those permits, and their specific conditions of approval, the project’s contribution to the
cumulative effect will be less than considerable (see Appendix L1, Habitat Conservation Plan and
Incidental Take Permit Processes). The introduction to Mitigation Measure BIO-36 on page 3.4-62 has
been modified to make this clear, as shown below.
Mitigation Measure BIO-36: Avoid and minimize impacts on San Joaquin kit fox and
American badger

The applicant shall obtain an Incidental Take Permit (ITP) from the CDFW for the San Joaquin
kit fox prior to engaging in any ground disturbing activities where suitable habitat is present for
San Joaquin kit fox and American badger in and adjacent to proposed work areas. In addition,
the following measures willshall be implemented during construction to ensure that there is no
significant impact on San Joaquin kit fox or American badger. Where there is any difference
between the requirements of the ITP and the following measures, the ITP shall prevail. The
following measures come from the guidelines in the USFWS’s (2011b) Standard
Recommendations for Protection of the Endangered San Joaquin Kit Fox Prior to or During Ground
Disturbance.
These guidelines, or the most recent version of these guidelines shall be implemented for this,
except as modified by other measures below. The applicant shall inquire with the USFWS yearly
to obtain the most recent guidelines.

The project site is currently mostly cultivated agriculture, consisting of cattle grazing, with a large
portion also planted in winter wheat and dryland farmed, through which San Joaquin kit fox can
move, but without the benefit of a prey base or den sites. Once the project is built, it will be reseeded
with grasses, including under the transmission line, which is currently cultivated. The project site
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will be built with movement space incorporated in the site plan and fencing that kit foxes can pass
under. Instead of being used for agricultural cultivation, it will be reseeded with grass, and will not
be disked 1–2 times per year, as it is currently. The project area will not only allow for movement,
but will also likely have a higher prey base than it does currently, due to the natural land cover, and
could support kit fox dens.

The project footprint has been reduced in size from that proposed originally and described in the
Draft EIR, and Mitigation Measure BIO-37 will require a 500-foot wide buffer, to be managed as
open grassland, along the western side of the site, to connect with the Los Banos Watershed lands
and Agua Fria Mitigation Bank. The following changes are made to Mitigation Measure BIO-37
starting on page 3.4-65 of the Draft EIR.

Mitigation Measure BIO-37: Enhance and maintain site conditions to allow San Joaquin kit
fox dispersal through the project site
The following measures willshall be implemented to enhance and maintain site conditions for
potential San Joaquin kit fox movement through the project site. These measures willshall be
included in the operations and management plans developed for the project site.


The project site shall include the following features to increase the amount of movement
areas for San Joaquin kit fox:
















The solar panels shall be constructed in a layout that is consolidated to the
extent feasible, while still meeting the goal of using the existing contours of the
land and not resulting in a large amount of earth work.
The battery storage facility shall be placed on the exterior of the panel layout
(not in one of the corridors) and will be constructed as close to the panels as
possible to reduce the overall footprint of the project.

A buffer that is on average 500 feet wide shall be incorporated into the site
layout on the west side of the project area, starting at the toe of the slope and
extending into the project area. No solar panels or permanent structures will be
placed in the buffer and the portion of the buffer under control of the project
applicant will be managed as low grassland suitable for San Joaquin kit fox and
associated grassland species.
Panel array 6b shall be removed from the project layout and no solar panels or
other infrastructure shall be built east of the gas transmission corridors in
NENE Section 35, as shown in Figure 2-3.

The fenced areas within the solar arrays willshall be revegetated with non-invasive
annual grasses and forbs once project construction is completed. CDFW concurrence on
the seed mixture shall be obtained prior to revegetation.
Vegetation within the solar arrays willshall be mowed at least once a year to keep the
vegetation low (less than 12 inches; and preferably 3–6 inches in height).
Vegetation within the 230-kV transmission line corridor willshall either be grazed or
mowed to keep the vegetation low (less than 12 inches in height).

Small burrowing mammals willshall be allowed to establish within the project site and
no rodenticides willshall not be used to control small mammal populations.
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All fencing shall leave a 4- to 8-inch opening between the fence mesh and the ground, as
shall be mandated as part of the HCP to be approved for the project by the USFWS. The
bottom of the fence fabric shall be knuckled (wrapped back to form a smooth edge) to
protect wildlife that pass under the fence and slats will be woven through the bottom
row of the chain link fence to disallow San Joaquin kit fox from becoming entangled.
Fencing shall not be electrified.

The developer willshall install artificial escape tunnels along the outside edge of the
solar arrays (outside of the fencing) and facing the 300-foot wide 230-kV transmission
corridor. The developer willshall also install artificial escape tunnels along western
perimeter of the solar arrays (outside of the fencing). The artificial escape tunnels
willshall be placed at a minimum every 1/8-mile in these areas. The escape tunnels
willshall be sized to allow kit foxes in but willshall be small enough to exclude coyotes.
The escape tunnels should be of similar design as those presented in Harrison et al.
(2011). Example den designs are presented in Figure 3.4-7.

In discussions with project biologists after submittal of its comment letter, the CDFW has not
confirmed that the movement corridor on the west side will need to be under a conservation
easement. If that is the case, then such an easement will be acquired in compliance with the
Incidental Take Permit issued by CDFW. The other corridors will not require conservation
easements because of the utility lines.
Please see also the Response to Comment CO-1-30.

Response to Comment SA3-14

The commenter states that development of the project would displace tule elk and result in impacts
on the population south of Highway 152. Impacts on common wildlife species, including Tule elk, are
disclosed in Impact BIO-42. The impact analysis for Impact BIO-42 states that development of the
project may restrict the movement of medium and large mammals, such as tule elk (see Page 3.4-69
of the Draft EIR). The portion of the project area that will be developed has been dry farmed for the
production of winter wheat and only has small patches of grassland that will be permanently
impacted (4.1 acres total). Dry land grain crops are considered by CDFW’s California Wildlife Habitat
Relationships (CWHR) program to provide high quality foraging habitat for tule elk, but provide no
reproductive or cover habitat for the species, and thus are ranked overall as low quality habitat
(California Department of Fish and Game 2008). The patches of annual grassland that would be lost
are small and not sufficient to substantially support a herd of tule elk though they do add some
foraging value to the region. The expansive annual grasslands to the west and south of the project
site provide higher quality foraging habitat and moderate to high quality reproductive and cover
habitat. This quality rating for annual grassland habitat for tule elk comes from Huber et al. (2011),
who developed a tule-elk specific model from the CWHR model for an assessment of habitat within
the nearby Grasslands Ecological Area. Although the conversion of the dry land crops would result in
a loss of foraging habitat and could locally impede the movement of tule elk, the areas to the west of
the project site represent higher quality habitat and still allow for the north-south movement of
wildlife around the project site. While the project would not have a significant effect on tule elk and
therefore no mitigation is necessary, the 500-foot wide buffer along the western side of the site to be
provided pursuant to Mitigation Measure BIO-37 could be beneficial, as it would allow some passage
through the project area, though this use may be limited.
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Response to Comment SA3-15
In this comment, CDFW provides general information on the blunt-nosed leopard lizard and its
protected status. The Draft EIR presents this information in Section 3.4.

Response to Comment SA3-16

Mitigation Measure BIO-22 includes provisions to survey for and avoid impacts on blunt-nosed
leopard lizard. If blunt-nosed leopard lizards are observed on or near the site, it is stated in
Mitigation Measure BIO-22 that work will not progress until an agency approved avoidance plan is
in place. That guarantees that take will not occur. It is the opinion of the biologists that prepared the
Draft EIR that avoidance of take can be accomplished without creating a buffer equal to the distance
of expected movement within the home range.

Response to Comment SA3-17

The commenter asks the County to require the developer to follow the methodology, avoidance
buffers, and mitigation in the Staff Report on Burrowing Owl Mitigation (CDFG 2012) (Staff Report),
as written and without modification. Mitigation Measure BIO-24 does follow the general guidance
for mitigation provided in the Staff Report but does propose avoidance buffers that are different
than the ones presented in a table on Page 9 of the Staff Report, which recommends a year round
500 meter buffer from nesting sites for high levels of disturbance. These recommended buffers are
based on a report done by Scobie and Faminow (2000) for Environment Canada (a department of
the Canadian Government) to develop standardized guidelines for setback distances and timing
restrictions to minimize impacts on sensitive species, including burrowing owl, from petroleum
activities on the Canadian prairie. In the updated version of that report (Environment Canada
2009:4), the authors state that the setbacks and critical timing are based on a scenario where the
area is deemed undisturbed where no previous development or other mitigative circumstances exist
in the area.
The project site and surrounding areas do not fit into this category because of the ongoing and
historic use of the site and adjacent lands for agricultural production. Furthermore, on page 9 of the
Staff Report, CDFW acknowledges that there are instances where buffers may be adjusted based on
site specific information. It states: “The following general guidelines for implementing buffers
should be adjusted to address site-specific conditions using the impact assessment approach
described above. The CEQA lead agency and/or project proponent is encouraged to consult with the
Department and other burrowing owl experts for assistance in developing site-specific buffer zones
and visual screens.” Mitigation Measure BIO-24 was drafted considering the historic and current
levels of disturbance (i.e., discing, cattle grazing operations, vehicle traffic) on the landscape and
with assumption that any resident burrowing owls would have acclimated to these disturbances.
Mitigation Measure BIO-24 does include a commitment to establish no activity zones around
burrows during the nesting season in coordination with CDFW. Mitigation Measure BIO-24 is
revised to also include a commitment to coordinate with CDFW in establishing avoidance buffers
around occupied burrows during the nonbreeding season.
Mitigation Measure BIO-24 has also been revised to include a commitment to re-survey the project
site if project-related activities are suspended for more than 30 days.
Please see Response to Comment SA3-18 for the revised text of Mitigation Measure BIO-24.
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Response to Comment SA3-18
Mitigation Measure BIO-24 is modified in response to this comment as follows.

The following measures, which were developed based on the Staff Report on Burrowing Owl
Mitigation (California Department of Fish and Game 2012), willshall be implemented to avoid
and minimize potential adverse impacts on burrowing owls prior to and during project
construction and maintenance activities that require large areas of ground disturbance (e.g.,
grading), and during project decommissioning.










A qualified biologist willshall conduct preconstruction take avoidance surveys for
burrowing owl no less than 14 days prior to and within 24 hours of initiating grounddisturbing activities. The survey area willshall encompass the work area and a 500-foot
buffer around this area. If project-related activities are suspended for more than 30
days, the biologist shall re-survey the project site.
To the maximum extent feasible, construction activities within 500 feet of active
burrowing owl burrows willshall be avoided during the nesting season (February 1–
August 31).

If an active burrow is identified near a proposed work area and work cannot be
conducted outside the nesting season (February 1–August 31), a no‐activity zone
willshall be established by a biologist experienced with burrowing owls in coordination
with CDFW. The no‐activity zone willshall be large enough to avoid nest abandonment
and will extend a minimum of 250 feet around the burrow.
If burrowing owls are present at the site during the nonbreeding season (September 1–
January 31), a qualified biologist willshall establish a no‐activity zone that extends a
minimum of 150 feet around the burrow, in coordination with CDFW. The no‐activity
zone shall be large enough to avoid nest abandonment.

If the designated no‐activity zone for either breeding or non-breeding burrowing owls
cannot be established, a wildlife biologist experienced in burrowing owl behavior
willshall evaluate site-specific conditions and, in coordination with CDFW, recommend a
smaller buffer (if possible) that still minimizes the potential to disturb the owls. The
site-specific buffer willshall consider the type and extent of the proposed activity
occurring near the occupied burrow, the duration and timing of the activity, the
sensitivity and habituation of the owls, and the dissimilarity of the proposed activity to
background activities.

If burrowing owls are present in the direct disturbance area and cannot be avoided during
the non-breeding season (generally September 1–January 31), passive relocation techniques
(e.g., installing one-way doors at burrow entrances) may be used. Passive relocation may
also be used during the breeding season (February 1–August 30) if a biologist with
burrowing owl experience, coordinating with CDFW, determines through site surveillance
and/or scoping that the burrow is not occupied by burrowing owl adults, young, or eggs.
Passive relocation willshall be accomplished by installing one-way doors (e.g., modified
dryer vents or other CDFW approved method), which willshall be left in place for a
minimum of 1 week and monitored daily to ensure that the owls have left the burrow.
Excavation of the burrow willshall be conducted using hand tools. During excavation of the
burrow, a section of flexible plastic pipe (at least 3 inches in diameter) willshall be inserted
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into the burrow tunnel to maintain an escape route for any animals that may be inside the
burrow.
Project construction shall not begin until:


A burrowing owl exclusion plan is developed and approved by CDFW and Merced
County, which shall include at a minimum the following:

















Identification of a location of suitable burrows or areas where artificial burrows can
be installed within at 100 meters of the occupied burrow (relocation area);
A plan for excluding the owl(s) and excavating the burrow; and

A plan for monitoring the exclusion process and the relocation area

Permanent loss of occupied burrow(s) and habitat and temporary exclusion is
mitigated;

Site monitoring is conducted prior to, during, and after exclusion of burrowing owls
from their burrows sufficient to ensure take is avoided; and
Excluded burrowing owls are documented using artificial or natural burrows on
adjoining lands.

Avoid destruction of unoccupied burrows outside the work area and place visible
markers near burrows to ensure that they are not collapsed.

Conduct ongoing surveillance of the project site for burrowing owls during project
activities. If additional owls are observed using burrows within 500 feet of construction,
the onsite biological monitor willshall determine, in coordination with CDFW, if the
owl(s) are or would be affected by construction activities and if additional exclusion
zones are required.

If burrowing owls are detected during preconstruction surveys, the developer willshall
compensate for the loss of burrowing habitat according to the guidelines in Staff Report
on Burrowing Owl Mitigation (California Department of Fish and Game 2012). These
guidelines do not recommend minimum habitat replacement ratios but do note that the
conservation area should be comparable to or better than that of the impact area, of
sufficiently large acreage, and should support burrowing mammals. Any such
conservation may be combined with conservation areas that are developed for
Swainson’s hawk and/or San Joaquin kit fox for this project. If burrowing owl
conservation is appropriate on these lands, the respective mitigation and monitoring
plans developed for these areas willshall be modified to include measures for the
maintenance and enhancement of habitat for burrowing owl. The developer willshall
place a conservation easement over a 2,450.08-acre property 5 miles south of the
project site where burrowing owls were observed in October 2013 (see description of
the offsite mitigation lands above). The management of this property for California tiger
salamander, blunt-nosed leopard lizard, and San Joaquin kit fox would also benefit
burrowing owl (Mitigation Measure BIO-8b).

Response to Comment SA3-19

Mitigation Measure BIO-29 will ensure compliance with California Fish and Game Code Section
3503, 3503.5, and 3513.
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Response to Comment SA3-20
Text from Mitigation Measure BIO-29 is modified in response to this comment as follows. The
complete revised mitigation measure can be found in Chapter 3 of the Final EIR.

If construction activities (including vegetation removal, clearing, and grading) will occur during
the nesting season for migratory birds, a qualified biologist will conduct preconstruction nesting
bird surveys 14 no more than 10 days prior to construction activities within a given work area.
Suitable habitat within the construction area and areas within a 500-foot buffer will be surveyed
for tree-nesting raptors, and a 50-foot buffer will be surveyed for all other bird species. The
initial survey should be conducted 14 no more than 10 days prior to construction to allow
sufficient time to develop an avoidance strategy if nests are identified. A final survey should be
conducted within 24 hours of ground-disturbing activities.

Based on the professional experience of the ICF biologists who prepared the biological resources
studies for this EIR, monitoring of nests for 24 hours prior to construction work, to set a behavioral
baseline, is not necessary. Monitoring a nest for a short duration can yield significant information
regarding the stage of the nesting cycle and the sensitivity of birds to human presence. Continuous
monitoring for 24 hours would not yield any additional information and would be unnecessarily
invasive to the nesting bird. The final bird survey conducted 24 hours prior to construction will
include the surveyor observing any nests to document the stage at which the nest is and the general
behavior of the birds.

Response to Comment SA3-21

The commenter requests that all identified nests be monitored during construction or establish
minimum no disturbance buffers of 250 feet for non-listed birds and 500 feet for non-listed raptors
until the breeding season has ended or until a qualified biologist has determined that the young
have fledged and are no longer reliant upon the nest or parental care for survival. Mitigation
Measure BIO-29 requires establishment of no disturbance buffers and requires that buffers be
developed on a case-by-case basis by a qualified biologist in consultation with the USFWS and
CDFW. The intent of the measure is to tailor each buffer based on the species, site conditions, and
the nature of the activity occurring. Requiring a minimum distance may not be practical for project
construction. For example, mourning doves frequently establish nests in areas of heavy human
presence (Otis et al. 2008) and establishing a 250-foot buffer around a mourning dove nest, which
could have multiple clutches throughout the nesting season (Zeiner et al. 1990: 310), would not be
needed in order to protect the doves and would be impractical for project construction.

Response to Comment SA3-22

The commenter notes differences between the Kingbird Solar project and the Wright Solar Park
Project. The intent of referring to this report in the Draft EIR was to provide the opinions of other
professionals on the potential for solar facilities in general to result in avian mortality (i.e., collisions
with panels would not result in high levels of avian mortality that result in population declines). As
noted in Response to Comment SA5-6, the Environmental Setting section on Page 3.4-7 of the Draft
EIR has been modified to discuss the importance of the nearby Grasslands Ecological Area to
waterfowl and shorebirds. These changes are presented in Chapter 3, Errata, of the Final EIR. Please
see also Responses to Comments SA3-23, SA3-24, and SA5-11.
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Response to Comment SA3-23
The commenter states that the ability of birds to differentiate between photovoltaic solar panels and
surrounding waters and wetland habitat has not been demonstrated in the literature and is
therefore unsubstantiated. Those conclusions are shared by the biologists who prepared the Draft
EIR. No information was found in peer-reviewed journals or other sources to support the argument
that birds have trouble differentiating between solar panels and waters or wetland habitats. CDFW
asserts that the Draft EIR’s statement that the rolling hills, angle of the panels, and space between
panels and array make it appear even less like a flat smooth service is “a misconception since the
vast size and number of PV solar panels … will still appear as a solid mass when viewed from above.”
That assertion is not supported by any information in the available literature. The Draft EIR’s
statement is the reasonable assumption of professional biologists predicated on the fact that the
proposed arrays will not appear as a continuous surface from the air and that the arrays themselves
are not highly reflective. To maximize solar energy gain, the photovoltaic panels are designed to
absorb, not reflect, sunlight. Regardless of whether there is information in the literature to support
whether birds do or do not perceive solar panels as bodies of water, Impact BIO-31 on page 3.4-60
of the Draft EIR concludes that because the magnitude of this impact is unknown, the impact is
considered significant and unavoidable, and mitigation is proposed to avoid and minimize impacts.
For a more detailed discussion of the “lake effect,” please refer to Appendix L4, Lake Effect from
Photovoltaic Solar Farms, of this Final EIR.

Response to Comment SA3-24

The commenter states that lake effect has also been shown to have a similar effect on bats foraging
over solar project sites but does not provide any additional information in support of this claim. Bats
can mistake smooth, horizontal surfaces for water (Greif and Siemers 2010); however, there is no
evidence that this results in injury or death. Russo et al. (2012) found in field trials that after fewer
than 10 attempts at drinking from an artificial surface and not being rewarded with a drink that the
bats would move on. Russo et al. (2012) also provide evidence to suggest that bats use echolocation
to precisely evaluate the distance to water to ensure a safe drinking maneuver and thus avoid
crashing into the water and exposing themselves to heat loss and increased risk of predation and
injury. Furthermore, Russo et al. (2012) found evidence to suggest that bats may rely on spatial
memory to return to areas where water is located and thus bats may only return to areas where
they successfully obtained water.
For the reasons stated above it is not likely that bats would collide with the panels and unlikely that
they would expend energy to the point of affecting the survivability or fecundity of special-status
bats or adversely affect bat populations in general. This conclusion is the opinion of the biologists
that worked on the Draft EIR.

Response to Comment SA3-25

The commenter states that they concur with the Draft EIR’s determination the lake effect is
significant and unavoidable. Therefore, no specific response to this comment is necessary.

Response to Comment SA3-26

The comment is incorrect. No mitigation measures are being improperly deferred.

The essential rule for proper deferral of the specifics of mitigation was established in Sacramento
Old City Assoc. v. City Council of Sacramento (1991) 229 Cal.App.3d 1011. This case held that the city
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had correctly deferred the selection of specific mitigation measures to reduce the parking impacts
from the expansion of its convention center. Under the reasoning established in this case and cited
in many decisions since, in order to meet CEQA’s requirements, a mitigation measure must meet
three basic conditions.






The agency must commit itself to the mitigation. In other words, it must identify and adopt one
or more mitigation measures for the identified significant effect.
The mitigation measure must set out performance standards for what the mitigation must
achieve.

The agency must provide a menu of feasible mitigation options from which the applicant or
agency staffs can choose in order to achieve the stated performance standards.

There is no definition of performance standards relative to deferred mitigation in either the State
CEQA Guidelines or case law. From the context of case law, it is apparent that the courts are looking
for specific standards that establish sufficient detail for the court to determine to its satisfaction that
the final mitigation measure will be effective. As discussed below, a deferred mitigation measure
must include performance standards that describe the minimum level of mitigation that will occur,
and provide a framework on which to develop the final mitigation measures after certification of the
EIR, as additional project detail or studies are completed.

Deferring the formulation of the details of a mitigation measure where another regulatory agency
will issue a permit for the project and is expected to impose mitigation requirements independent of
the CEQA process, can be allowed as long as the EIR included performance standards and the lead
agency committed itself to mitigation (Defend the Bay v. City of Irvine (2004) 119 Cal.App.4th 1261;
Clover Valley Foundation v. City of Rocklin, Town of Loomis v. City of Rocklin (2011) 197 Cal.App.4th
200; Rialto Citizens for Responsible Growth v. City of Rialto (2012) 208 Cal.App.4th 899). This does not
include “[a] mitigation measure [that] does no more than require a report be prepared and followed,
or allow approval by a county department without setting any standards.” (Endangered Habitats
League v. County of Orange (2005) 131 Cal.App.4th 777). However, the measure must clearly provide
for the development of mitigation that will be effective and that is “not loose or open-ended.” (Save
Panoche Valley v. San Benito County (2013) 217 Cal.App.4th 503).
Deferral of the details of mitigation may also be approved where the project will be required to
comply with established regulatory standards that will drive the formulation and require the
implementation of specific mitigation prior to project construction (Oakland Heritage Alliance v. City
of Oakland (2011) 195 Cal.App.4th 884 [upheld mitigation measure requiring compliance with state
and local building codes mandating site-specific geotechnical investigations and all geotechnical
mitigations contained in the plans submitted for all relevant construction permits in order to reduce
seismic risk]; Defend the Bay v. City of Irvine (2004) 119 Cal.App.4th 1261 [compliance with
requirements of adopted habitat conservation plan, coordination in developing full mitigation with
CDFG and USFWS, and subsequent approval of permits by USFWS ensured that final mitigation
measure for an endangered plant covered by the HCP would be effective and implemented]).
The mitigation measures set out in the EIR meet all of the requirements for deferral of the details of
mitigation. They are specific to species and impact, they are to be adopted as conditions of approval
by the County should the conditional use permit be approved, and they are detailed as to required
actions. Where plans are relied upon for mitigation, those plans are a product of established
regulations and the culmination of consultation with federal and state regulatory agencies in
accordance with established procedures. USFWS is in the process of reviewing the HCP/ITP
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mandated under the federal ESA. A draft ITP under CESA was submitted to CDFW for review in May
2014.
For information on the specific change to the elderberry mitigation measure (BIO-5) please see
Response to Comment SA3-42. For information on the specific change made to the rodenticide and
herbicide mitigation measure (BIO-34) please see Response to Comment SA3-29.

Response to Comment SA3-27

CDFW has been kept advised of the process of seeking the federal ITP and of the acquisition of
mitigation lands as part of the HCP. Copies of the draft HCP were provided to CDFW prior to and
after submittal to USFWS for review. The use of offsite mitigation was also discussed with CDFW
staff during preparation of the federal HCP and CDFW staff attended a field visit to the mitigation
site. USFWS is in the process of reviewing the HCP, including the offsite mitigation lands that are a
component of the HCP’s conservation strategy for San Joaquin kit fox. Upon approval, the applicant
is obligated by the federal ESA to meet the requirements of the HCP in order to receive clearance to
proceed with the project.

Throughout the San Joaquin kit fox’s range, more than 80% of the remaining lands that are suitable
occur on privately owned lands. The loss of high and medium quality habitat is continuing at a rapid
rate, and thus, each year, less habitat is available for protection. Consequently, efforts to protect
suitable San Joaquin kit fox habitat should target lands that will provide maximum benefit for
conservation and recovery (Cypher et al. 2013). Protecting and managing habitat in southwestern
Merced County and movement corridors connecting this population and the core population in
Panoche Valley should be among the highest priority task for any regional kit fox conservation
strategy in order to enhance the long-term viability of populations present in western Merced
County (Constable et al. 2009). Thus, conserving areas of medium to high quality habitat south of
Santa Nella would help to perpetuate populations of kit foxes in western Merced County. The
preservation of medium to high quality kit fox habitat will also benefit blunt-nosed leopard lizards
because their habitat requirements are similar, and will benefit upland aestivation and movement
habitat for California tiger salamanders.
Habitat preservation will be undertaken to offset the effects of habitat loss that result from the
construction of the project. All land that is protected for the purpose of mitigation will be placed
under a permanent conservation easement. All mitigation-related land transactions will be entered
into voluntarily by willing sellers. In selecting mitigation lands, the following criteria were used in
order to ensure that the mitigation lands would serve to adequately offset any impacts from the
project.





Mitigation lands will meet the habitat needs of San Joaquin kit fox (for breeding foraging, and
movement), blunt-nosed leopard lizard (for breeding and movement), and California tiger
salamanders (for movement and upland refugia).
Preservation of suitable habitat will occur offsite within western Merced County.

Mitigation lands will protect key parcels that will support the protection of a regional linkage for
San Joaquin kit fox along the foothills of the outer Coast Range.

To offset the estimated 1,200 acres of permanent habitat loss and degradation and 200 acres of
temporary habitat disturbance a compensatory mitigation proposal is described below. The
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mitigation land includes approximately 2,450 acres of grazed grassland located 5 miles south of Los
Banos Reservoir.

The current land owner is agreeable to place these parcels under a permanent conservation
easement. The conservation easement would require continuation of current land management
practices, including livestock grazing, which favors upland habitat for San Joaquin kit fox, bluntnosed leopard lizard, and California tiger salamander. ICF biologists visited the proposed mitigation
lands on October 7, 2013. During the site visit, the biologists observed San Joaquin kit fox scat as
well as many suitable burrows. The site also hosts numerous ground squirrel colonies. The presence
of two burrowing owls observed during the site visit also suggests a persistent population of ground
squirrels on the site.

The proposed mitigation site has been identified as moderate to high quality kit fox habitat by the
Endangered Species Recovery Program (ESRP) and ICF biologists observed kit foxes on the parcels
during spotlight surveys conducted October 29 and 30, 2013. Surveys for California tiger
salamanders or blunt-nosed leopard lizards were not conducted on the proposed offsite mitigation
lands. However, the site is within 1.24 miles of suitable aquatic habitat for California tiger
salamander (based on aerial photograph interpretation). This is the distance from potential
breeding habitat that the USFWS and CDFW considers when determining whether a site could
provide upland habitat. They also consider what the current land cover types and land uses are on a
site and whether burrowing mammals like ground squirrels or pocket gophers are present. Since the
mitigation site is all grassland within the appropriate distance of potential breeding habitat, and
there are ground squirrels present throughout the site, it is reasonable to conclude that the site
provides suitable upland habitat for California tiger salamander. Similarly the grassland land cover
type on the mitigation land provides suitable habitat for blunt-nosed leopard lizards and there is a
record of blunt-nosed leopard lizard along Ortigalita Creek, on the western edge of the mitigation
site. So it is reasonable to assume that the species could be present. Setting aside this site under a
conservation easement would ensure that these lands remain suitable for the covered species and
serve as a movement corridor for kit foxes in perpetuity (please see Appendix L3, Selection of
Mitigation Lands to Offset Habitat Loss for Listed Species, to this Final EIR).

Upon approval, a habitat management plan (HMP) will be prepared for the mitigation land which
will outline metrics that must be met, in order to keep the habitat viable for the target species, as
well as the methods that are acceptable to meet those metrics.
The following text was added to Mitigation Measure BIO-8b on page 3.4-44 of the Draft EIR in
response to this comment:

The primary management tool on the mitigation site will be cattle grazing. Localized sheep
grazing may be used at times for the purposes of invasive plant management. Spring grass
height and fall residual dry matter (RDM) will be measured at the site each year to determine
the annual habitat quality of the site for grassland species. These measurements will also be
utilized by the grazing operator to manage his/her herd so that the proper grass height is
maintained year-round. The HMP will include a minimum RDM value (likely to be no less than
500 lbs/acre) to protect against erosion and to generally maintain grassland health. While
maintaining at least 500 lbs/acre of RDM, the grazing operator will also be required to keep
grasses shorter than 12 inches year-round, to maintain short grass habitat for kit fox, and other
grassland species. Monitoring will be conducted twice annually to determine whether these
metrics are being met.
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In addition to monitoring related to the HMP, annual conservation easement monitoring will
occur to confirm that the easement holder and grazing tenant are operating in compliance with
terms of the easement. An annual report summarizing management on the site and monitoring
results will be provided to the USFWS and CDFW each year.

Response to Comment SA3-28

The mitigation measures for biological resources are designed to avoid improperly deferred
mitigation. The essential rule for proper deferral of the specifics of mitigation was established in
Sacramento Old City Assoc. v. City Council of Sacramento (1991) 229 Cal. App. 3d 1011. This case held
that the City had correctly deferred the selection of specific mitigation measures to reduce the
parking impacts from the expansion of its convention center. Under the reasoning established in this
case and cited in many decisions since, in order to meet CEQA’s requirements a mitigation measure
must meet three basic conditions:






The agency must commit itself to the mitigation. In other words, it must identify and adopt one
or more mitigation measures for the identified significant effect.
The mitigation measure must set out performance standards for what the mitigation must
achieve.

The agency must provide a menu of feasible mitigation options from which the applicant or
agency staffs can choose in order to achieve the stated performance standards.

As stated in the Sacramento Old City decision:

… for [the] kinds of impacts for which mitigation is known to be feasible, but where practical
considerations prohibit devising such measures early in the planning process …, the agency can
commit itself to eventually devising measures that will satisfy specific performance criteria
articulated at the time of project approval. Where future action to carry a project forward is
contingent on devising means to satisfy such criteria, the agency should be able to rely on its
commitment as evidence that significant impacts will in fact be mitigated. [Citations.]

Section 3.4.1 summarizes the numerous field studies that have been conducted on the project site to
characterize its suitability as special-status species habitat and to identify species found onsite. No
protocol-level surveys have been conducted; however, these are not needed to characterize the
project’s potential degree of impact on special-status species. The field studies support habitat
analyses and the results of species-specific searches of the CNDDB to provide a detailed view of the
species that potentially inhabit the site and the impacts of the project on those species. For a
detailed discussion, please see Appendix L2, Protocol-Level Biological Surveys and CEQA, to this Final
EIR.
This comment relates to the offsite mitigation that will be part of the HCP. Based on the information
from the field surveys, database search, and habitat analyses, the applicant is currently in the
process of obtaining approval from USFWS of an HCP to allow the incidental take of federally listed
species whose individuals and/or habitat would be affected by the project, including provisions for
the conservation of an offsite mitigation site for San Joaquin kit fox. The specific offsite mitigation
site has been identified and, in compliance with the HCP, it will be required to be managed in
perpetuity as habitat. The mitigation measures related to the covered species reflect the discussions
with the USFWS and the measures that are expected to be part of the HCP. Although the incidental
take permits have been applied for, their specific requirements cannot be fully known until the
permits are issued. The permits are not expected to be issued until after the Final EIR is completed.
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Similarly, the applicant has applied for an ITP with the CDFW for state-listed species. In the case of
the ITP, in practice CDFW cannot approve it until the Final EIR has been certified by the County so
that CDFW can use the Final EIR as the basis for that approval. ICF biologists have been in
discussions with CDFW regarding the ITP, and the mitigation measures in the Final EIR reflect those
discussions to the extent possible (Please see Appendices L1, Habitat Conservation Plan and
Incidental Take Permit Processes, and L3, Selection of Mitigation Lands to Offset Habitat Los for Listed
Species, to this Final EIR).
The situation in the court decision cited by the commenter (San Joaquin Raptor Rescue Center v.
County of Merced (2007) 149 Cal.App.4th 645) is distinguishable from the situation here. In San
Joaquin Raptor, the EIR in question contained mitigation measures that required the preparation of
management plans to avoid impacts on vernal pool species and burrowing owl, but those mitigation
measures did not contain performance standards to ensure that the mitigation would be effective,
nor did they identify alternative methods of mitigation. The court opined:

On balance, we find that respondent's position is unpersuasive. Although a generalized goal of
maintaining the integrity of vernal pool habitats is stated (see mitigation measure 3.6-3b), no
specific criteria or standard of performance is committed to in the EIR. Nor does the EIR present
several alternative mitigation measures, in which a selection of one or more of the described
options is to be made after further study. Rather, after first presuming that special-status species
will be present in or near the vernal pools, [footnote omitted] the EIR leaves the reader in the
dark about what land management steps will be taken, or what specific criteria or performance
standard will be met, if this presumption is confirmed by the later protocol studies. The success
or failure of mitigation efforts in regard to impacts on such vernal pool species may largely
depend upon management plans that have not yet been formulated, and have not been subject
to analysis and review within the EIR. The fact that the future management plans would be
prepared only after consultation with wildlife agencies does not cure these basic errors under
CEQA, since no adequate criteria or standards are set forth.

That is not the case here. Unlike the open-ended management plan provision in the San Joaquin
Raptor case, the requirements of the HCP, the offsite mitigation, and the ITP are known. The
mitigation measures have been written to reflect the expected requirements of the HCP and ITP, to
the extent that they are known at this time. In addition, the HCP and ITP will be subject to the review
and approval by the USFWS and CDFW, respectively, not simply the concurrence of those agencies.
As stated in prior responses, the project cannot proceed without these approvals. This will ensure
that the project avoids jeopardizing the affected species and that the necessary mitigation to ensure
that outcome is implemented by the project proponent.

The studies and analysis conducted for the Draft EIR are sufficient to allow an informed decision.
Some 27 specific mitigation measures are described in the Draft EIR to avoid or reduce the potential
impacts of the project on special-status plants and wildlife. Where necessary, preconstruction
surveys will be undertaken to determine the presence of individuals of a special-status species (e.g.,
Mitigation Measures BIO-8a: Avoid and minimize impacts prior to and during construction and
ground-disturbing activities on special-status amphibians; BIO-18: Avoid and minimize effects on
Blainsville’s horned lizard and San Joaquin whipsnake; BIO-22: Avoid and minimize potential impacts
on blunt-nosed leopard lizard; and BIO-36: Avoid and minimize impacts on San Joaquin kit fox and
American badger), in conjunction with consultations with the federal and state wildlife agencies. The
descriptions of these measures are specific and identify focused mitigating actions.
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Mitigation Measure BIO-31 addresses the potential for avian mortality by requiring preparation of
an Avian Protection Plan (APP) for the project. The Draft EIR included a draft APP (Appendix E); the
APP has been further refined in the Final EIR. In addition, Mitigation Measure BIO-31 has been
revised in the Final EIR to reflect the level of detail contained in the APP.

In conclusion, the comment misinterprets case law regarding reliance on future plans, where those
plans are statutorily required (such as an HCP) and consultation is required with federal and state
regulatory agencies. CEQA does not prohibit statutorily required consultation with federal and state
regulatory agencies. In fact, it has been upheld in numerous California court decisions, including:
Defend the Bay v. City of Irvine (2004) 119 Cal.App.4th 1261 [no improper deferral of mitigation
where developer required to consult with the USFWS and CDFG, obtain permits, and adopt itemized
avoidance measures in coordination with the agencies]; Rialto Citizens for Responsible Growth v. City
of Rialto (As modified Aug. 27, 2012) 208 Cal.App.4th 899 [no improper deferral of mitigation where
developer will consult with USFWS, comply with USFWS mitigation requirements under the federal
ESA, and neither the City nor the developer could unilaterally decide what to do with any federally
endangered species found on the project site]); and Save Panoche Valley v. San Benito County (2013)
217 Cal.App.4th 503 [mitigation measures that a qualified biologist conduct preconstruction surveys
do not improperly defer significant aspects of mitigation where the measures provide for specific
actions to be taken upon discovery of a certain species, such as including a set buffer zone, and
mitigation measures were sufficiently specific with regard to actions to occur after the surveys and
were not loose or open-ended].

Response to Comment SA3-29

The commenter strongly discourages the use or rodenticides, pesticides, and herbicides. Text under
Mitigation Measure BIO-34 is modified to prohibit the use of rodenticides and pesticides but the use
of herbicides may be necessary to control vegetation, including noxious weeds, in areas where
mowing or using of hand tools in not possible or practicable. Herbicides are frequently used as tools
to control invasive weeds, such as yellow star thistle, and thus this tool should remain available for
use on the project site. In fact the California Invasive Plant Council supports the use of herbicides as
one of several tools to control invasive weeds (California Invasive Plant Council 2008). The careful
use of herbicides is unlikely to adversely affect wildlife because its use would be limited, there
would be no aquatic habitat within or immediately adjacent to areas where it could be applied, and
generally would not cumulatively contribute to the effect that herbicide application historically and
currently may have on wildlife on the project site and adjoining agricultural lands.

Text under Mitigation Measure BIO-34 as well as in Mitigation Measures BIO-9, BIO-19, BIO-22, and
BIO-25 all contain the following requirement, which is modified in response to this comment to read
as follows. The complete revised mitigation measures can be found in Chapter 3 of the Final EIR.





Rodenticide and pesticide use is prohibited.

Herbicide application shall be limited to areas where mowing or use of hand tools is not
possible or practicable (e.g., within fenced areas around buildings and against poles and
other infrastructure). Alternative methods of weed control, including grazing, shall be
explored in cooperation with responsible government agencies.
When rodent traps are used inside of facilities only humane traps shall be used and
animals shall be relocated and released outside of buildings.
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Response to Comment SA3-30
The commenter notes that there are many solar projects that are proposed or in construction that
will not engage in rodent control or use pesticides and herbicides. The commenter also encourages
the use of live traps for pest rodent control and suggests that if vegetation cannot be controlled by
mechanical means that a grazing plan be implemented.

All relevant mitigation measures have been revised in the Final EIR to prohibit the use of
rodenticides and pesticides, and if rodent traps are to be used they would be restricted to use inside
facilities, would be humane traps, and all animals will be released outside of buildings. However,
herbicide use (as discussed in Response to Comment SA3-29) will only be used in areas were
mowing or use of hand tools is not possible or practicable.
Regarding the recommendation to implement a grazing plan, the use of grazing in and around
project infrastructure can be problematic because many types of grazing animals could damage the
solar panels and other sensitive equipment (cattle frequently rub against large stationary objects;
goats climb on structures). Text under Mitigation Measure BIO-34 as well as in Mitigation Measures
BIO-9, BIO-19, BIO-22, and BIO-25 has been modified to include exploration of grazing as a weed
control method as presented in Response to Comment SA3-29. The complete revised mitigation
measures can be found in Chapter 3 of the Final EIR.

Response to Comment SA3-31

As shown in Figure 2-10 of the Draft EIR, nearly all temporary disturbance is within the permanent
footprint of the facility, or directly adjacent, to minimize the overall impact of the project during
construction. A work envelop adjacent to the locations where panels will be installed is necessary.
As stated in Section 2.3.1 of the Draft EIR, the proposed project would permanently develop 1,392
acres; approximately 190.33 acres would be temporarily disturbed during project construction,
including temporary office staging and laydown areas. Those temporary work areas are located
within the permanent footprint in most cases, but for installation around the edges of the site,
temporary workspaces will be necessary. It is also necessary to have set locations where vehicles
and materials will be stored during construction. Moving those locations continuously, as the site is
built, is not practical. Even with these temporary work locations outside of the permanent footprint,
impacts on biological resources will be reduced through implementation of the mitigation measures
listed in the Draft EIR and revised in this document. All survey, monitoring and reporting
requirements for biological resources during construction and site operation apply to the temporary
work areas, just as they do the permanently impacted areas.

Response to Comment SA3-32

Mitigation Measure BIO-37 is modified in response to this comment as follows. With these changes
the site remains permeable to San Joaquin kit foxes during and following construction.

Mitigation Measure BIO-37: Enhance and maintain site conditions to allow San Joaquin kit
fox dispersal through the project site
The following measures will shall be implemented to enhance and maintain site conditions for
potential San Joaquin kit fox movement through the project site. These measures will shall be
included in the operations and management plans developed for the project site.
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The project site shall include the following features to increase the amount of movement
areas for San Joaquin kit fox:




















The solar panels shall be constructed in a layout that is as consolidated to the extent
feasible, while still meeting the goal of using the existing contours of the land and
not resulting in a large amount of earth work.

The battery storage facility shall be placed on the exterior of the panel layout (not in
one of the corridors) and will be constructed as close to the panels as possible to
reduce the overall footprint of the project.
A buffer that is on average 500 feet wide shall be incorporated into the site layout
on the west side of the project area, starting at the toe of the slope and extending
into the project area. No solar panels or permanent structures will be placed in the
buffer and the portion of the buffer under control of the project applicant will be
managed as low grassland suitable for San Joaquin kit fox and associated grassland
species.
Panel array 6b shall be removed from the project layout and no solar panels or
other infrastructure shall be built east of the gas transmission corridors in NENE
Section 35, as shown in Figure 2-3.

The fenced areas within the solar arrays willshall be revegetated with non-invasive annual
grasses and forbs once project construction is completed. CDFW concurrence on the seed
mixture shall be obtained prior to revegetation.
Vegetation within the solar arrays willshall be mowed at least once a year to keep the
vegetation low (less than 12 inches; and preferably 3–6 inches in height).
Vegetation within the 230-kV transmission line corridor willshall either be grazed or
mowed to keep the vegetation low (less than 12 inches in height).

Small burrowing mammals willshall be allowed to establish within the project site and no
rodenticides willshall not be used to control small mammal populations.

All fencing shall leave a 4- to 8-inch opening between the fence mesh and the ground, as will
be mandated as part of the habitat conservation plan (HCP) to be approved for the project
by the U.S. Fish and Wildlife Service (USFWS). The bottom of the fence fabric shall be
knuckled (wrapped back to form a smooth edge) to protect wildlife that pass under the
fence and slats will be woven through the bottom row of the chain link fence to disallow San
Joaquin kit fox from becoming entangled. Fencing will not be electrified.

The developer willshall install artificial escape tunnels along the outside edge of the solar
arrays (outside of the fencing) and facing the 300-foot wide 230-kV transmission corridor.
The developer willshall also install artificial escape tunnels along western perimeter of the
solar arrays (outside of the fencing). The artificial escape tunnels willshall be placed at a
minimum every 1/8-mile in these areas. The escape tunnels willshall be sized to allow kit
foxes in but will be small enough to exclude coyotes. The escape tunnels should be of similar
design as those presented in Harrison et al. (2011). Example den designs are presented in
Figure 3.4-7.
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Response to Comment SA3-33
There will be no additional perimeter fencing aside from the fencing which will be placed around the
photovoltaic (PV) panels and buildings, as described in the comment. The fencing that will be
installed will be passable by San Joaquin kit foxes due to the gap at the bottom of the fence, as
described in Mitigation Measure BIO-37 (see Response to Comment SA-32).

Response to Comment SA3-34

The applicant has already applied to CDFW for an ITP covering the species identified in this
comment (i.e., San Joaquin kit fox, California tiger salamander, and Swainson’s hawk). Mitigation
Measure BIO-8a has been modified to prohibit the use of soil strengthening agents, geo fabrics, and
dust suppression products that would adversely affect these species. In addition, Mitigation Measure
BIO-8a has been revised to indicate that only those dust suppression methods approved by CDFW
will be allowed. Because CDFW will impose conditions on its issuance of the ITP, this limitation is
expected to be included in the ITP as well. These changes are presented in Chapter 3 of the Final EIR.

Response to Comment SA3-35

Some water will be used for dust suppression during construction. The vegetative structure of the
site will be altered by grading that will occur during construction of the project itself, as disclosed in
Chapter 2, Project Description, of the EIR under the discussion of “Site Preparation and Grading
Activities.” The fenced areas within which the solar arrays will be revegetated with noninvasive
annual grasses and forbs once project construction is completed, as required by Mitigation Measure
BIO-37: Enhance and maintain site conditions to allow San Joaquin kit fox dispersal through the
project site. This measure has been revised in the Final EIR to specify that CDFW concurrence on the
seed mixture will be obtained prior to revegetation. Please see also Response to Comment SA3-34
regarding CDFW’s authority to impose this as a requirement of ITP issuance.

Response to Comment SA3-36

Because the proposed project is not designed to construction level, many of the details necessary to
address these concerns are not available at this time. The fact that the project site currently has no
lights, pre-project, but will be lit at some level during construction and once the project is
operations, means that there will be new light sources resulting in potential impacts. Knowing the
specific number and type of lights would not change the conclusions made in the Draft EIR, because
in any case there would be an increase in illumination from the existing unlit conditions. Mitigation
Measure BIO-40 was included in the Draft EIR to dictate the type of lighting that can be used on the
project, to further reduce impacts from project lighting. Mitigation Measure BIO-40 was proposed to
ensure that project lighting impacts on wildlife were reduced to a less-than-significant level. This
mitigation measure is modified as follows. Note that the measure includes a requirement that
perimeter lighting be motion activated, and not left lit all night and, lighting will be oriented to
minimize spillage onto adjoining properties and light backscatter to the sky, which will also act to
minimize the potential to affect wildlife. These same changes will be incorporated into the final APP.
Mitigation Measure BIO-40: Minimize the effect of project lighting on wildlife

The following measures willshall be incorporated into project construction plans to minimize
the effect of project lighting on wildlife.
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Project Lighting

















No lighting willshall be placed near or oriented toward the 230-kV transmission corridor to
avoid affecting wildlife that may use this area for nighttime movement.
Narrow spectrum bulbs willshall be used to limit the range of species affected by lighting.

All lighting shall be designed so that exterior light fixtures are hooded, with lights directed
downward or toward the area to be illuminated, and so that backscatter to the nighttime sky
is minimized. The design of the lighting shall be such that the luminescence or light sources
are shielded to prevent light trespass outside the project boundary and neither the lamp nor
the reflector interior surface would be visible from outside the footprint of the facilities.
Light fixtures shall be installed on poles of minimal height or be installed on the buildings.
All lighting shall be of minimum necessary brightness consistent with worker safety.
The number of lighting fixtures shall be limited to the minimum required.

All illuminated areas not occupied on a continuous basis shall have switches or motion
detectors to light the area only when it is occupied. Any perimeter lighting shall also only be
motion activated.
All lighting poles, fixtures, and hoods shall be of dark-colored material.

Operational exterior lighting shall be limited to the Operations and Maintenance building
and the substation, unless other exterior lighting is required by law or code.

Unless determined necessary by the County for safety or security reasons, any signs at the
entry of the project site shall not be lit (reflective coating is acceptable).

Lighting would be used from dusk to dawn for the project substation to conform to National
Electrical Safety Code (NESC) requirements.

Construction and Decommissioning Lighting






No lighting shall be used for construction and decommissioning activities (Merced County
does not allow night time work); however, a small amount of temporary lighting may be
used to address safety concerns during construction (e.g., within substations and
construction yards). These lights shall only be on when construction workers are present or
shall be motion activated.
All lights shall be directed downward and include exterior hoods so that only areas that
need illumination are lit and that backscatter to the nighttime sky is minimized.

Temporary lighting shall be shielded and oriented at an angle no greater than 45 degrees
between the light post and the horizon.

Response to Comment SA3-37

The following text was added to Mitigation Measure BIO-29 in response to this comment. The
complete revised mitigation measure can be found in Chapter 3 of the Final EIR.


All hollow vertical tubes, such as solar mount poles and chain link fence poles shall be
capped upon installation to prevent the entrapment of migratory birds.
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Response to Comment SA3-38
Mitigation Measure BIO-8a: Avoid and minimize impacts prior to and during construction and grounddisturbing activities on special-status amphibians, has been revised in the Final EIR to specify that
only natural fiber, biodegradable meshes will be used in erosion control mats, blankets, and straw or
fiber wattles, and that these features will be installed in a manner that will avoid entrapment of
special-status amphibians. See Response to Comment SA3-43. The complete revised mitigation
measure can be found in Chapter 3 of the Final EIR. Because CDFW will impose conditions on its
issuance of the ITP for California tiger salamander, this limitation is expected to be included in the
ITP as well.

Response to Comment SA3-39

Please see Response to Comment CO1-30 for a response regarding Alternative 3.

Response to Comment SA3-40

Please see Response to Comment CO1-30 for a response regarding Alternative 3.

Response to Comment SA3-41

Mitigation Measure BIO-2a is modified in response to this comment as follows. The complete revised
mitigation measure can be found in Chapter 3 of the Final EIR.


Offroad vehicle travel willshall be avoided prohibited.

Response to Comment SA3-42

Mitigation Measure BIO-5 is modified in response to this comment as follows. The complete revised
mitigation measure can be found in Chapter 3 of the Final EIR.



Avoid removal Removal of the elderberry shrub willshall be prohibited.

Orange construction Construction barrier fencing, sized to prevent San Joaquin kit fox and
other sensitive species from becoming entrapped in fence openings, willshall be placed
along a perimeter 100 feet from the dripline of the elderberry shrub.

Response to Comment SA3-43

Mitigation Measures BIO-8a, BIO-10, and BIO-18 are modified in response to this comment as
follows. The complete revised mitigation measures can be found in Chapter 3 of the Final EIR.


No monofilament plastic or soil strengthening agents, geo fabrics, and dust suppression
products that would adversely affect these species willshall be used for erosion control and
only natural-fiber, biodegradable meshes shall be used in erosion control mats, blankets and
straw or fiber wattles. These erosion control features shall be installed in such a way as to
prevent entrapment of special-status amphibians while maintaining access to potential
breeding habitat. The specific erosion control agents shall be approved by CDFW prior to
use.

Response to Comment SA3-44

Mitigation Measure BIO-8a is modified in response to this comment as follows. The complete revised
mitigation measure can be found in Chapter 3 of the Final EIR.
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Vehicles willshall not exceed a speed limit of 15 mph during the day and 10 mph at night on
project access roads or during overland traveland shall not exceed 10 mph during any
emergency nighttime work. Overland travel shall not occur at night.

Response to Comment SA3-45

Mitigation Measure BIO-8a is modified in response to this comment as follows. The complete revised
mitigation measure can be found in Chapter 3 of the Final EIR.


Tightly woven exclusion fencing (e.g., sediment fencing)Metal flashing willshall be installed
between the work area and the alkali vernal pool to prevent California tiger salamander
from entering the work area.

Response to Comment SA3-46

Mitigation Measures BIO-8a, BIO-10, BIO-35, and BIO-36 all contain the following requirement,
which is modified in response to this comment as follows. This modification is not exactly like that
proposed by the commenter, but is consistent with the public draft HCP, which includes San Joaquin
kit fox as a covered species and has been modified in response to comments on the HCP by the
USFWS. The project will need the HCP Section 10 permit from the USFWS to construct and operate,
and the measure will be required in order for the project to be in compliance with ESA (please see
Appendix L1, Habitat Conservation Plan and Incidental Take Permit Processes, to this Final EIR).
The complete revised mitigation measures can be found in Chapter 3 of the Final EIR.

Trenches or holes more than 6 inches deep will be provided with one or more escape ramps
constructed of earthen fill or wooden planks and will be inspected by a qualified biologist prior
to being filled. Any such features that are left open overnight will be searched each day prior to
construction activities to ensure no species are trapped. Work will not continue until trapped
animals have moved out of open trenches. To prevent inadvertent entrapment of San Joaquin kit
foxes or other animals during the construction phase of the project, all excavated, steep-walled
holes or trenches more than 5 feet deep shall be covered at the close of each working day by
plywood or similar materials. Any covers that are installed shall be able to be removed quickly
by construction staff should the need arise. If covers require heavy equipment to lift them, some
means of inspecting the inside of the hole shall be installed (e.g., Plexiglas windows) so that
biological monitors can ensure no animals are trapped inside. Holes and trenches less than 5
feet deep may either be covered or be provided with escape ramps at a rate of one ramp every
100 feet. Escape ramps may be constructed of earth fill or wooden planks with a slope no
steeper than 45 degrees. If wooden planks are used, perpendicular grooves or rungs shall be
provided to aid in traction. All holes and trenches, whether covered or uncovered, more than 2
feet deep shall be inspected daily for trapped animals regardless of whether or not work is
occurring in that area. Before holes or trenches are filled, they shall be thoroughly inspected for
trapped animals. Work shall not continue until trapped animals have moved out of or are
removed from the open trench and relocated to a location approved by the Wildlife Agencies.

Response to Comment SA3-47

Mitigation Measure BIO-8a is modified in response to this comment as follows. The complete revised
mitigation measure can be found in Chapter 3 of the Final EIR.
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Work crews or theThe CDFW-approved onsite biological monitor willshall inspect open
trenches, pits, and under construction equipment and material left onsite in the morning,
afternoon, and evening, and prior to equipment or construction materials being moved, to look
for amphibians that may have become trapped or are seeking refuge.

Response to Comment SA3-48

Mitigation Measure BIO-9 is modified in response to this comment as follows. The complete revised
mitigation measure can be found in Chapter 3 of the Final EIR. While no nighttime work will be
allowed, it is conceivable that emergency site access may be necessary during the night.


Vehicles willshall not exceed a speed limit of 15 mph during the day on project access roads
or during overland traveland shall not exceed 10 mph during any emergency nighttime
work. Overland travel shall not occur at night.

Response to Comment SA3-49

Mitigation Measure BIO-9 is modified in response to this comment as follows. The revision
recommended by CDFW would prohibit vehicle operation during project operations. That is not
feasible in that maintenance and upkeep of the facility require the routine use of vehicles. The
mitigation measure, as revised, prohibits vehicle use during times when amphibians are on the
move and are difficult to see. The complete revised mitigation measure can be found in Chapter 3 of
the Final EIR.


Other than for emergency purposes, vehicle operation willshall be avoidedprohibited within
the project site during nighttime.

Response to Comment SA3-50

Text under Mitigation Measures BIO-9, BIO-19, BIO-22, BIO-25, and BIO-34 all contain the following
requirement, which is modified in response to this comment to read as follows. The complete
revised mitigation measures can be found in Chapter 3 of the Final EIR.





Rodenticide and pesticide use is prohibited.

Herbicide application shall be limited to areas where mowing or use of hand tools is not
possible or practicable (e.g., within fenced areas around buildings and against poles and
other infrastructure). Alternative methods of weed control, including grazing, shall be
explored in cooperation with responsible government agencies.

When rodent traps are used inside of facilities only humane traps shall be used and animals
shall be relocated and released outside of buildings.

Response to Comment SA3-51

Please see Response to Comment SA3-50 for changes to the mitigation measures in response to this
comment.

Response to Comment SA3-52

Mitigation Measure BIO-10 is modified in response to this comment as follows. The complete
revised mitigation measure can be found in Chapter 3 of the Final EIR.
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Trenches or holes more than 6 inches deep will be provided with one or more escape ramps
constructed of earthen fill or wooden planks and will be inspected by a qualified biologist
prior to being filled. Any such features that are left open overnight will be searched each day
prior to construction activities to ensure no species are trapped. Work will not continue
until trapped animals have moved out of open trenches.To prevent inadvertent entrapment
of San Joaquin kit foxes or other animals during the construction phase of the project, all
excavated, steep-walled holes or trenches more than 5 feet deep shall be covered at the
close of each working day by plywood or similar materials. Any covers that are installed
shall be able to be removed quickly by construction staff should the need arise. If covers
require heavy equipment to lift them, some means of inspecting the inside of the hole shall
be installed (e.g., Plexiglas windows) so that biological monitors can ensure no animals are
trapped inside. Holes and trenches less than 5 feet deep may either be covered or be
provided with escape ramps at a rate of one ramp every 100 feet. Escape ramps may be
constructed of earth fill or wooden planks with a slope no steeper than 45 degrees. If
wooden planks are used, perpendicular grooves or rungs shall be provided to aid in traction.
All holes and trenches, whether covered or uncovered, more than 2 feet deep shall be
inspected daily for trapped animals regardless of whether or not work is occurring in that
area. Before holes or trenches are filled, they shall be thoroughly inspected for trapped
animals. Work shall not continue until trapped animals have moved out of or are removed
from the open trench and relocated to a location approved by the Wildlife Agencies.

Response to Comment SA3-53

Mitigation Measure BIO-10 is modified in response to this comment as follows. The complete
revised mitigation measure can be found in Chapter 3 of the Final EIR.


An The CDFW-approved onsite biological monitor willshall inspect open trenches, pits and
under construction equipment and material left onsite in theevery morning, afternoon, and
evening, and prior to equipment or construction materials being moved, to look for
amphibians that may have become trapped or are seeking refuge.

Response to Comment SA3-54

Please see Response to Comment SA3-43 for changes to the mitigation measures in response to this
comment.

Response to Comment SA3-55

Please see Response to Comment SA3-53 for changes to the mitigation measure in response to this
comment.

Response to Comment SA3-56

Please see Response to Comment SA3-50 for changes to the mitigation measures in response to this
comment.

Response to Comment SA3-57

Please see Response to Comment SA3-50 for changes to the mitigation measures in response to this
comment.
Wright Solar Park
Final Environmental Impact Report

2-54

December 2014
ICF 00552.13

County of Merced

Comments and Responses

Response to Comment SA3-58
The following text is added to Mitigation Measure BIO-27a in response to this comment. The
complete revised mitigation measure can be found in Chapter 3 of the Final EIR.


If construction-related activities are delayed or suspended for more than 14 days during the
breeding season (January 1 through September 15), surveys for Swainson’s hawks shall be
repeated to determine if new nests were built or existing nests occupied during the work
stoppage in accordance with the Swainson’s Hawk Technical Advisory Committee’s (2000)
Recommended Timing and Methodology for Swainson’s Hawk Nesting Surveys in California’s
Central Valley.

Response to Comment SA3-59
The section of Mitigation Measure BIO-27a related to nesting season dates mentioned in the
comment is consistent with standard methodology for nesting birds in the Central Valley. No change
is made to the text of the Draft EIR in response to this comment.

Response to Comment SA3-60

Mitigation Measure BIO-27a is modified in response to this comment as follows. The complete
revised mitigation measure can be found in Chapter 3 of the Final EIR.


If Swainson’s hawk nests are identified within ½ mile of the project site, the developer
willshall contact CDFW to establish a ½-mile no-disturbance buffer around the nest site
buffers to avoid disrupting nesting activities. Active Swainson’s hawk nests willshall be
monitored by a biologist experienced with the species to determine whether the buffer is
appropriate in minimizing disturbance and to determine when young have fledged. If
Project construction appears to be disrupting nesting behavior Project activities will cease
until the monitoring biologist consults with CDFW to develop a new buffer distance. No
project-related activities (e.g., ground disturbance, loud noises, construction personnel)
willshall be allowed within the no-disturbance buffer. The no-disturbance buffer willshall
remain intact until the biological monitor has determined that young have fledged from the
nest.the breeding season has ended or until a qualified biologist has determined, and CDFW
has agreed in writing, that the birds have fledged and are no longer reliant upon the nest or
parental care for survival.

Response to Comments SA3-61 and SA3-62

The commenter requests that the dates in Mitigation Measure BIO-29 for removing suitable nesting
habitat be changed. This measure is revised as follows.
Mitigation Measure BIO-29: Avoid and minimize impacts on nesting birds

The following measures willshall be implemented to ensure that the proposed project does not
have a significant impact on nesting special-status and non–special-status birds.




Remove suitable nesting habitat (trees and ground vegetation) during the non-breeding
season (generally September 1–January 31September 16 through December 31).
To the extent feasible, avoid construction activities in or near suitable or occupied
nesting habitat during the breeding season of birds (generally February 1–August
31January 1 through September 15).
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If construction activities (including vegetation removal, clearing, and grading) will occur
during the nesting season for migratory birds, a qualified biologist willshall conduct
preconstruction nesting bird surveys within 14no more than 10 days prior to
construction activities within a given work area. Suitable habitat within the construction
area and areas within a 500-foot buffer willshall be surveyed for tree-nesting raptors,
and a 50-foot buffer willshall be surveyed for all other bird species. The initial survey
shallshould be conducted at least 14no more than 10 days prior to construction to allow
sufficient time to develop an avoidance strategy if nests are identified. A final survey
shallshould be conducted within 24 hours of ground-disturbing activities.





If an active nest is identified near a given work area and work cannot be conducted
outside the nesting season (February 1–August 31January 1 through September 15), a
no‐activity zone willshall be established around the nest by a biologist with avian
experience in coordination with USFWS and/or CDFW. Fencing and/or flagging willshall
be used to delineate the no-activity zone. To minimize the potential to affect the
reproductive success of the nesting pair, the extent of the no-activity zone willshall be
based on the distance of the activity to the nest, the type and extent of the proposed
activity, the duration and timing of the activity, the sensitivity and habituation of the
species, and the dissimilarity of the proposed activity to background activities. The
no‐activity zone willshall be large enough to avoid nest abandonment and willshall
generally range between 50 and 1,000 feet from the nest, or as otherwise required by
USFWS and/or CDFW, depending on the species.
All hollow vertical tubes, such as solar mount poles and chain link fence poles will be
capped upon installation to prevent the entrapment of migratory birds.

Response to Comment SA3-637

Please see Response to Comment SA3-50 for changes to the mitigation measures in response to this
comment.

Response to Comment SA3-64

Please see Response to Comment SA3-46 for changes to the mitigation measures in response to this
comment.

Response to Comment SA3-65

Mitigation Measure BIO-36 is revised in response to this comment as follows. The complete revised
mitigation measure can be found in Chapter 3 of the Final EIR.


Known den: Orange construction barrier fencingFlagging and/or stakes with flagging
attached willshall be installed between the work area and the known den site at a
minimum distance of 100 feet from the den. The fencingflagging willshall be maintained
until construction-related disturbances have ceased. At that time, all fencing will be
removed to avoid attracting subsequent attention to the den.

Response to Comment SA3-66

Mitigation Measure BIO-36 is modified in response to this comment as follows. The complete
revised mitigation measure can be found in Chapter 3 of the Final EIR.
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As described in the USFWS Standard Recommendations for Protection of the Endangered San
Joaquin Kit Fox Prior to or During Ground Disturbance, in cases where avoidance is not a
reasonable alternative, limited destruction of potential San Joaquin kit fox dens may be
allowed as follows only after consultation and written approval have been obtained from
the with USFWS and CDFW.

Response to Comment SA3-67

Please see Response to Comment SA3-46 for changes to the mitigation measures in response to this
comment.

Response to Comment SA3-68

Mitigation Measure BIO-36 is modified in response to this comment as follows. The complete
revised mitigation measure can be found in Chapter 3 of the Final EIR.

Pipes, culverts, and similar materials greater than 4 inches in diameter will be stored so as to
prevent wildlife species from using these as temporary refuges, and these materials will be
inspected each morning for the presence of animals prior to being moved. All construction pipes,
culverts, or similar structures with a diameter of 4 inches or greater that are stored at a
construction site for one or more overnight periods shall be thoroughly inspected for kit foxes
before the pipe is subsequently buried, capped, or otherwise used or moved in any way. If a kit
fox is discovered inside a pipe, that section of pipe shall not be moved until USFWS and CDFW
have been consulted.

Response to Comment SA3-69

The following item was added to Mitigation Measure BIO-36 in response to this comment:


All food-related trash items such as wrappers, cans, bottles, and food scraps shall be
disposed of in securely closed containers and removed at least once a week from the project
site.

Response to Comment SA3-70

The following item was added to Mitigation Measure BIO-36 in response to this comment:


No firearms shall be allowed on the project site.

Response to Comment SA3-71

The following item was added to Mitigation Measure BIO-36 in response to this comment:


No pets, such as dogs or cats shall be permitted on the project site to prevent harassment,
mortality of kit foxes, or destruction of dens.

Response to Comment SA3-72

Please see Response to Comment SA3-46 for changes to the mitigation measures in response to this
comment.

Response to Comment SA3-73

The following item is added to Mitigation Measure BIO-36 in response to this comment:
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New sightings of kit fox shall be reported to the California Natural Diversity Database. A
copy of the reporting form and a topographic map clearly marked with the location of where
the kit fox was observed shall also be provided to the USFWS and CDFW.
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Letter SA4. Greg Martin, California Department of Parks and Recreation, dated
August 19, 2014
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Responses to Comment Letter SA4 – Greg Martin, California Department of Parks and
Recreation
Response to Comment SA4-1
The California Department of Parks and Recreation describes the state park resources located near
the proposed project site. Please see Responses to Comments SA4-2, SA4-3, and SA4-4 for responses
to the California Department of Parks and Recreation’s comments on the project.

Response to Comment SA4-2

The commenter states that the Draft EIR does not appear to address the camping area proposed in
the San Luis Reservoir State Recreation Area General Plan for the La Plata area at the Los Banos
Creek Reservoir. In preparing the Draft EIR, the San Luis Reservoir State Recreation Area Final
Resource Management Plan/General Plan and Final Environmental Impact Statement/Environmental
Impact Report 1 was reviewed. This document identifies Alternative 3 as the preferred alternative.
The La Plata use area expansion, identified by the comment, is slated to occur under Alternative 4;
therefore, because Alternative 3 was identified as the preferred alternative, it was considered
unlikely that the proposed expansion at La Plata would occur. No comments were received during
the scoping process from the California Department of Parks and Recreation. In response to this
comment, it is noted that views from the Los Banos Reservoir recreational area are evaluated and
analyzed in the Draft EIR, specifically key observation viewpoint (KOP) 7 and simulated KOP (SKOP)
1, as identified on Figure 3.1-1 of the Draft EIR. Please note the array layout provided in Figure 2-3
of the Project Description. This figure illustrates that the array would not extend to the farthest
southern boundary of the project site that borders the Los Banos Reservoir recreational area but,
instead, would stop just over 0.5 mile north of this boundary. SKOP 1 is provided in Figure 3.1-3.
This figure shows a vantage available from access roads and trail areas near Los Banos Creek
Reservoir and illustrates one of the closest views affected by the solar array available from the
recreational area. Impacts on this view are analyzed in the Draft EIR. Most other affected views,
included views from La Plata, would occur at a distance farther away from the proposed arrays than
the view provided in Figure 3.1-3. Impact AES-2 is identified as significant and unavoidable, but
Mitigation Measure AES-2, Apply aesthetic design treatments to all structures to the extent feasible,
and Mitigation Measure AES-4, Convene an informational workshop and reflect community comments
in the design of buildings, are identified to reduce aesthetic impacts.

Response to Comment SA4-3

The commenter states that the new sources of light or glare would adversely affect day and
nighttime views for park users and that impacts on recreation users and the park should be
considered and mitigated to the satisfaction of the California Department of Parks and Recreation.
The Draft EIR considers impacts on users, which are referenced in the text of the Draft EIR as
recreationists, but in response to this comment the text will be augmented for clarification to
specifically mention the Los Banos Reservoir recreational area. The following changes to the text of
the Draft EIR in Impact AES-5 on page 3.1-18 are made in response to this comment as shown
below. In addition, a correction is made in the text of Impact AES-5 so that the text of the Aesthetics

1 Available: http://www.parks.ca.gov/?page_id=22642. Chapter 4 available:
http://www.parks.ca.gov/pages/21299/files/San%20Luis%20Reservoir%20Final%20RMP-GP-EISEIR_June%202013_for%20WEB.pdf.
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chapter conforms to the text of the Project Description. A discussion of the correction is found in
Response to Comment SA5-16.

Impact AES-5: Creation of a new source of substantial light or glare that would adversely
affect daytime or nighttime views in the area (Less than significant)
The project site is currently rolling grasslands and is devoid of lighting sources from interior or
exterior locations such as lit buildings and street lighting. Very minor sources of light are
present from adjacent residences. However, once the Villages of Laguna San Luis is built, lighting
in the project vicinity would substantially increase. The project would include inward facing,
low-level security lighting at entry and egress gates and at strategic locations along around the
facility perimeter fence line that would be used from dusk to dawn. ProjectPursuant to
Mitigation Measure BIO-40: Minimize the effect of project light on wildlife, project lighting
would be directed downward onto the site and would be shielded to illuminate only intended
areas. The project’s substation and switching station would be lit to a minimum of 22 lux or 2
foot candles when staff are at the site working but would not be lit when the station is unmanned. All illuminated areas not occupied on a continuous basis would be required to have
switches or motion detectors to light the area only when it is occupied. Any perimeter lighting
will also only be motion activated. These lighting measures would reduce the amount of light
trespass falling outside the boundaries of the project site. While there may still be small
amounts of spillover lighting that may occur, this is not expected to affect residences because
they are not located immediately adjacent to the project site. The lighting measures would also
ensure that lighting would not affect recreational viewers at the Los Banos Reservoir
recreational area that are located south of the site. In addition, the substation and switching
station would be 1.3 miles away from the closest edge of the recreational area, so distance and
intervening terrain, as seen in Figure 3.1-3, would also help reduce visible light from the project.
There are currently only very minor sources of daytime glare at the site. A solar power plant of
this size would introduce a considerable source of glare from the reflective surfaces of the solar
collectors. While the panels would be dark blue or black in color with minimal light reflection,
the panels have microscopically irregular surface designed to trap the incident rays of sunlight,
but any incident radiation not absorbed and transmitted would be reflected. A typical untreated
silicon solar cell absorbs two-thirds of the sunlight reaching the panel’s surface and reflects onethird.

The project would be installed in rows that run north–south and use a tracking system that
follows the sun in its path from east to west across the sky as the day progresses. Individual PV
panels would be oriented to face in a southerly direction to maximize solar gain. When the sun is
high in the sky (close to noon or in the summer) and the panel is low to the ground, the law of
reflection indicates that the reflected ray would be reflected in an upward direction toward the
light source and back into the atmosphere away from terrestrial-based receptors. This reduces
the potential for glare. However, when the sun is low on the horizon (near dawn or dusk or in
the winter) and the panel is raised higher and more vertical, the potential for fugitive glare on
terrestrial-based receptors increases. A glare study for the Panoche Valley Solar Farm Project in
rural San Benito County, California confirmed these assertions and further concluded that glare
effects on stationary receptors would result during the early morning and late afternoon.
Depending on time of year and the receptors’ location in respect to the solar array, these
impacts can be expected to last from a half an hour to more than an hour. The details for the
Panoche Valley Solar Farm Project proposed fixed-tilt panels as opposed to tracking panels

Wright Solar Park
Final Environmental Impact Report

2-62

December 2014
ICF 00552.13

County of Merced

Comments and Responses

(Power Engineers 2010). In addition, the rolling terrain has the ability to increase glare
resulting from the project because the slopes would expose more panel faces and, essentially,
create variable facets for the sun to reflect off of compared to a flat installation that generally
creates one uniform facet (i.e., a uniform and even panel orientation). Residents, recreationists,
and roadway travelers in close proximity to the panels may experience some glare.
Recreationists, including those at the Los Banos Reservoir recreational area, and roadway
travelers would be transitory through or in proximity to the project area and the effects of glare
on these viewers would, at most, last moments as they pass by the proposed project. The site’s
rolling terrain may also help to limit glare from the project site by obscuring views of the panels,
such as along Billy Wright Road and much of I-5 and from the northern edge of Los Banos
Reservoir recreational area. The northern edge of the site is a small plateau area with access
roads to the reservoir’s edge. There are no stationary use areas that centrally draw recreational
users on the plateau that would allow for long-term glare effects and the Los Banos Creek Use
Area is at a lower elevation than the plateau, along the edge of the lake, and this use area would
not be affected by glare. Recreationists on the plateau are generally hiking or driving through
this area as they access the Los Banos Creek Use Area or the hiking trail on the reservoir’s edge
via Canyon Road and North Rim Drive. Recreationists traveling through this area may
experience minor, seasonal glare impacts in the morning and late afternoon that would be
minimal as users momentarily pass by glare points. In addition, the nearest panels are 0.6 mile
away and, as shown in Figure 3.1-3, terrain and distance would obscure many panels and limit
the effects of glare.
Existing residences north of and within 1 mile of the project site are fixed and have long-term,
permanent views of the proposed site. The glare impact on these residences is expected to be
less than significant because the PV panel arrays would be oriented to the south and would face
away from the residences.

The Villages of Laguna San Luis planned community is not currently developed. How it will
develop and the specific orientation of future buildings will be based on market demands. As a
result, a specific analysis of the project’s potential impact on future development within the
Villages of Laguna San Luis cannot be undertaken. Following is a general analysis of potential
impacts of the project. As discussed above the project PV panels would be oriented to maximize
solar gain. This would result in the panels being oriented to the south, away from the Villages of
Laguna San Luis. The potential for glare from the project’s panels to affect future development in
the planned community to the north is therefore very low.
Therefore, glare impacts on recreationists, roadway travelers, existing residences, and the
future Villages of Laguna San Luis are anticipated to be less than significant. No mitigation
measures are required.

Response to Comment SA4-4

Please see Responses to Comment SA4-2 regarding visual impacts affecting users of state
recreational areas.
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Letter SA5. Ricardo Ortega, Grassland Water District, dated August 22, 2014
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Responses to Comment Letter SA5 – Ricardo Ortega, Grassland Water District
Response to Comment SA5-1
The Grassland Water District describes its understanding of the project. No response to this
comment is required.

Response to Comment SA5-2

This comment briefly describes the Grassland Water District’s delivery of water and the importance
of the Grasslands Ecological Area. It does not comment on the environmental analysis. No response
to this comment is necessary.

Response to Comment SA5-3

The comment is a general request to the County to consider potential impacts on birds from new
solar developments near the Grasslands Ecological Area, to ensure sites are designed to minimize
impacts on birds, and to require comprehensive monitoring and reporting of bird injuries and
deaths.

The project site is between 6 to 10 miles west and southwest of the Grasslands Ecological Area and
does not provide similar wetland habitat and very limited foraging opportunities for waterfowl and
shorebirds. The Final EIR provides a more extensive discussion of the Grasslands Ecological Area, as
well as other wildlife areas in the region. Please see Response to Comment SA5-6 for a description of
the Grasslands Ecological Area, its importance as habitat area, and its relationship to the project site,
which has been added to the EIR.

Adaptive management is included in the APP. The Adaptive Management section of the APP (see
page 11) states that “Continued monitoring will be required to demonstrate the effectiveness of the
additional measures and provisions for such monitoring will be included in the adaptive
management measures.” The APP (Appendix E) has been revised as shown in Attachment A to the
Final EIR.

Response to Comment SA5-4

The Draft EIR does conclude that the impacts on migratory waterfowl and shorebirds would be
significant and unavoidable, as stated in the last sentence of paragraph three for Impact BIO-31 on
page 3.4-59 of the Draft EIR. Impact BIO-40 on page 3.4-68 does address impacts of lighting on
wildlife and notes how the proposed lighting of the facility was planned specifically to reduce
impacts from lighting. Mitigation Measure BIO-40 further avoids and minimizes effects on wildlife
from lighting.

The discussion of the Grasslands Ecological Area has been expanded in the Final EIR, as described in
Response to Comment SA5-6.

Response to Comment SA5-5

The comment summarizes CEQA’s requirement that an EIR include a description of the
environmental setting. The Draft EIR specifically identifies the environmental setting of the project
for each of the resource areas that are analyzed with a subheading in the applicable chapter (see
Chapters 3.1 through 3.12). The comment does not otherwise address the environmental analysis.
No further response is necessary.
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Response to Comment SA5-6
In response to this comment, the setting section of the Draft EIR will be augmented to include a
discussion of the migratory corridors and habitat for waterfowl within the region, specifically
including the Grasslands Ecological Area. The Environmental Setting section on Page 3.4-7 of the
Draft EIR is revised with the addition of the text shown below.
The project site is dominated by cropland used for winter wheat production and annual
grassland used for cattle grazing. The area to the east of the project site is dominated by
agriculture and the area to the west is used for cattle grazing.

The project site is elevated above the western margin of the San Joaquin Valley floor on the
eastern foothill alluvial fans of the Coast Range. The California Aqueduct is about 0.6 mile east of
the project site’s eastern boundary. The Los Banos Reservoir is approximately 0.25 mile directly
south of the project site’s southern boundary. Elevations in the project site range from
approximately 300 feet above mean sea level along the eastern boundary to approximately 700
feet on a ridge along the western boundary. Most of the project site has less than 15% slopes
with a small area along the western boundary that has slopes in excess of 30%.

The project site is situated within a region of the northern San Joaquin Valley that is dominated
by agricultural production but also supports the largest remaining block of wetlands in
California’s Central Valley containing 70,000 acres of private wetlands and associated
grasslands, and surrounding 53,000 acres of state and federal lands (U.S. Fish and Wildlife
Service 2014). These wetlands and associated grasslands, which include two national wildlife
refuges and four state wildlife areas, comprise over 160,000 acres and are collectively known as
the Grasslands Ecological Area (U.S. Fish and Wildlife Service 2014). The National Audubon
Society has recognized the Grasslands Ecological Area as an Important Bird Area for wintering
waterfowl and the Western Hemisphere Shorebird Reserve Network has the Grasslands
Ecological Area as being of international importance to shorebirds (National Audubon Society
2013, Western Hemisphere Shorebird Reserve Network 2009). The Grasslands Ecological Area
supports one-half-million migratory ducks, geese, and swans each year between November and
February (National Audubon Society 2013). This area also supports breeding and wintering
tricolored blackbirds, wintering sandhill cranes, wintering white-faced Ibis, and serves as major
stopover site for shorebirds each fall, winter, and spring (National Audubon Society 2013).
Nearly 50% of all the shorebirds in California’s Central Valley are found in the Grasslands
Ecological Area during mid-April, the peak of spring migration (Western Hemisphere Shorebird
Reserve Network 2009).

The project site is between 6 to 10 miles west and southwest of the Grasslands Ecological Area
and does not provide similar wetland habitat and only very limited foraging opportunities for
waterfowl and shorebirds. Waterfowl typically forage in flooded or moist habitats, including
agricultural habitats such as rice, corn, or post-harvest flooded fields (Central Valley Joint
Venture 2006:49). The project site provides very limited habitat for shorebirds due to the lack of
extensive emergent wetlands (e.g., managed wetlands), seasonal wetlands, shallow flooded
habitat (e.g., evaporation and sewage ponds), and flooded agricultural lands (e.g., rice, postharvest flooded fields) that shorebirds in the Central Valley typically use (Shuford et al.
1998:231, Hickey et al. 2003:38).
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Response to Comment SA5-7
The comment describes the value of the Grasslands Ecological Area as a wetland and its role in
providing habitat for migrating birds. This information is hereby incorporated into the Final EIR.

Response to Comment SA5-8

The comment explains that the Grasslands Ecological Area contains the majority of refuge areas for
the Central Valley Project and that it is important to the Pacific Flyway and Central Valley. This
information is hereby incorporated into the Final EIR.

Responses to Comments SA5-9 and SA5-10

Please see Response to Comment SA5-6 for a description of the Grasslands Ecological Area, its
importance as habitat area, and its relationship to the project site, which has been added to the EIR.

As noted by the commenter, on page 3.4-59, the Draft EIR states that project site is in proximity to
“several wildlife areas, refuges, and private duck clubs (6–10 miles north and east)”. Grassland
Water District states that the project site is only 2.7 miles from the Grasslands Ecological Area (GEA)
boundaries. The estimate in the Draft EIR was based off of Google Earth aerial imagery and took into
account boundaries of wildlife refuges and other clearly visible wetland habitats that appear to be
used for waterfowl. Reviewing the boundary for the GEA depicted on the Audubon website (National
Audubon Society 2013) in relation the general location of the project site, the closest point between
the two appears to be a distance of approximately 6 miles northeast of the proposed solar facility.
The impact assessment in the Draft EIR would not change if the distance between the two areas is
truly 2.7 miles.

Response to Comment SA5-11

The comment states that the Draft EIR indicates that “there is no evidence” that the project would
result in potentially significant avian injury or mortality. The quote provided by the commenter is
actually a quote that the Draft EIR had provided from a report prepared for the Kingbird solar
project (Kern County Planning and Community Development Department 2014) and not a statement
made by the authors regarding the proposed project (see second to last sentence in paragraph one
on page 3.4-59). The remainder of the comment refers to the Draft EIR’s reference to the Kingbird
solar project and states that the Draft EIR should not rely on the Kingbird study to make the
conclusion that the proposed project poses little to no risk to migratory birds. The Draft EIR
concludes that “because the specific circumstances that result in lake effect deaths are poorly
understood, to be cautious, this impact is considered significant and unavoidable” (see last sentence
in the third paragraph on page 3.4-59 of the Draft EIR). The Draft EIR proposes mitigation that is
outlined in Mitigation Measure BIO-31 and presented in more detail in the Draft APP that is
presented as Appendix E in the Draft EIR to minimize and avoid impacts on birds. The Draft EIR
further concludes that even with this proposed mitigation, “it cannot be stated with certainty that
the measure will reduce the impact to a less-than-significant level” (see last sentence of paragraph
two on page 3.4-60 of the Draft EIR), and therefore concludes that the impact is significant and
unavoidable. The APP (Appendix E) has been revised in the Final EIR.

Response to Comment SA5-12

The commenter takes quotes out of context from the second paragraph on page 3.4-59 of the Draft
EIR to propose that the Draft EIR concludes that birds are less likely to be attracted to the proposed
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solar facility because there are other water bodies and wetlands to which birds would be attracted.
The paragraph that these quotes were taken from was written to compare how conditions at solar
facilities in the desert differ from the proposed project. The paragraph also provides further
discussion, which is not mentioned in the comment, about site-specific conditions that could
arguably make a solar array at the proposed project site appear different than one constructed in
the desert when considering the vantage point of a bird. For example, this paragraph includes a
discussion of how topographically the proposed facility would not appear as a flat, horizontal
surface of water (as it would be in a flat desert setting) because of its situation on rolling hills, how
the panels would be angled south during the fall and winter months when shorebirds and waterfowl
would be migrating (making the area appear even less like a flat surface), and how visually the
facility would not appear as a contiguous surface because of the regular 20-foot spacing between
arrays and gaps between each panel that would create an irregular checkered pattern. This issue
(discussed in greater detail in Appendix L4, Lake Effect of Photovoltaic Solar Farms, to this Final EIR)
is relatively new, and there are no scientific studies on point, but the intent of this discussion is to
provide context for the reader when comparing conditions at solar facilities in the desert, which
have been studied to some extent, to those at the proposed project site. Regardless, the ultimate
conclusion of the impact discussion is that the impact on waterfowl and shorebirds would be
significant and unavoidable under CEQA. The text for Impact BIO-31 on page 3.4-59 of the Draft EIR
will be modified as follows to acknowledge that proximity of the wetlands and water bodies
increases the likelihood that waterfowl and shorebirds will encounter the Wright Solar site.

Several characteristics differentiate this project from the California desert facilities where bird
deaths have been noted. First, the developer has described the proposed panels as having been
designed for minimal light reflection, because reflected light equates to a loss of solar energy.
This reduces the potential for a lake effect to occur. Second, the California desert has very few
water sources available to migrating birds. As a result, they are likely to be attracted to and land
at what they perceive to be a body of water. In contrast, there are numerous water bodies and
wetlands in proximity to the Wright Solar site, such as San Luis Reservoir, the reservoir’s
forebay, Los Banos Reservoir, and San Luis National Wildlife Refuge, and the Los Banos
waterfowl management the Grasslands Ecological Area, which are frequented by numerous
waterfowl and other birdsshorebirds. Even if the Wright Solar facility were to exhibit some level
of lake effect, the availability of these established water and wetland features provides attractive
alternatives that are relatively rare in the desert. The birds are less likely to focus on the Wright
Solar facility. Furthermore, compared to desert facilities, the project’s solar panels are less likely
to appear as a body of water because they would be placed on rolling hills (i.e., would not
resemble a flat water surface), would be set at an angle toward the south during the fall and
winter months (making the area appear even less like a flat surface), and there would be space
between each panel as well as 20-foot wide spaces between each panel array making the facility
appear even less like a large contiguous which make the arrays look even less like a large flat
surface. However, the presence of the Wright Solar site in close proximity to these extensive
wetlands and water bodies increases the likelihood that waterfowl and shorebirds could
encounter the site, and thus there is a potential that they could expend energy by being drawn to
the facility, birds that require water for taking flight (e.g., grebes) could become stranded, and
birds could be injured or die from colliding with project infrastructure.
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Response to Comment SA5-13
The commenter notes that the Draft EIR acknowledges the concern that solar facilities could affect
birds and there is need for further study. The commenter disagrees with the Draft EIR’s conclusion
that the proximity to higher quality habitats would provide attractive alternatives to the Wright
Solar site in regard to its appearance as a body of water. The commenter provides an excerpt from a
letter that USFWS sent to the applicants of the Ivanpah project that expresses concern over the
project’s potential to affect birds based on observed avian mortalities at desert facilities and
suggests that the observed mortalities may be related to the facilities’ proximity to wintering ground
for migratory birds in the Lower Colorado River Valley and Salton Sea Basin. As noted in Response
to Comment SA5-12 above, the discussion under Impact BIO-31 has been modified to acknowledge
that the proximity of the wetlands and water bodies increases the likelihood that waterfowl and
shorebirds could encounter the Wright Solar site and be potentially be affected by the facility. The
Draft EIR identified the impact as significant and unavoidable because, as the excerpt from the
USFWS letter notes, the magnitude of lake effect remains unclear. This conclusion remains
unchanged. For further discussion, please see Appendix L4, Lake Effect from Photovoltaic Solar
Farms, to this Final EIR.

Response to Comment SA5-14

The commenter again notes their objection to the Draft EIR suggesting that the presence of nearby
suitable habitat would provide an attractive alternative to what may be perceived by waterfowl and
shorebirds to be a body of water. Please see Response to Comment SA5-12 for a response to this
comment.

Response to Comment SA5-15

The commenter restates their concerns over the Draft EIR’s discussion of impacts on migratory
birds and asks that the Draft EIR be modified. Please see Responses to Comments SA5-4, -6, -10, -11,
-12, and -13, which address these concerns.

Response to Comment SA5-16

The commenter notes that the Draft EIR text describes outdoor lighting slightly differently in the
Project Description and in the Aesthetics section. A correction is made in the text of the Draft EIR on
page 3.1-18 of the Draft EIR so that the text of the Aesthetics section conforms to the text of the
Project Description. The correction is shown in the revisions to the text of Impact AES-5 in Response
to Comment SA4-3 and is repeated below. This correction does not change the analysis or the
conclusions of the Draft EIR.
Impact AES-5: Creation of a new source of substantial light or glare that would adversely
affect daytime or nighttime views in the area (Less than significant)

The project site is currently rolling grasslands and is devoid of lighting sources from interior or
exterior locations such as lit buildings and street lighting. Very minor sources of light are
present from adjacent residences. However, once the Villages of Laguna San Luis is built, lighting
in the project vicinity would substantially increase. The project would include inward facing,
low-level security lighting at entry and egress gates and at strategic locations along around the
facility perimeter fence line that would be used from dusk to dawn. ProjectPursuant to
Mitigation Measure BIO-40: Minimize the effect of project light on wildlife, project lighting
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would be directed downward onto the site and would be shielded to illuminate only intended
areas. The project’s substation and switching station would be lit to a minimum of 22 lux or 2
foot candles when staff are at the site working but would not be lit when the station is unmanned. All illuminated areas not occupied on a continuous basis would be required to have
switches or motion detectors to light the area only when it is occupied. Any perimeter lighting
shall also only be motion activated. These lighting measures would reduce the amount of light
trespass falling outside the boundaries of the project site. While there may still be small
amounts of spillover lighting that may occur, this is not expected to affect residences because
they are not located immediately adjacent to the project site. The lighting measures would also
ensure that lighting would not affect recreational viewers at the Los Banos Reservoir
recreational area that are located south of the site. In addition, the substation and switching
station would be 1.3 miles away from the closest edge of the recreational area, so distance and
intervening terrain, as seen in Figure 3.1-3, would also help reduce visible light from the project.

There are currently only very minor sources of daytime glare at the site. A solar power plant of
this size would introduce a considerable source of glare from the reflective surfaces of the solar
collectors. While the panels would be dark blue or black in color with minimal light reflection,
the panels have microscopically irregular surface designed to trap the incident rays of sunlight,
but any incident radiation not absorbed and transmitted would be reflected. A typical untreated
silicon solar cell absorbs two-thirds of the sunlight reaching the panel’s surface and reflects onethird.

The project would be installed in rows that run north–south and use a tracking system that
follows the sun in its path from east to west across the sky as the day progresses. Individual PV
panels would be oriented to face in a southerly direction to maximize solar gain. When the sun is
high in the sky (close to noon or in the summer) and the panel is low to the ground, the law of
reflection indicates that the reflected ray would be reflected in an upward direction toward the
light source and back into the atmosphere away from terrestrial-based receptors. This reduces
the potential for glare. However, when the sun is low on the horizon (near dawn or dusk or in
the winter) and the panel is raised higher and more vertical, the potential for fugitive glare on
terrestrial-based receptors increases. A glare study for the Panoche Valley Solar Farm Project in
rural San Benito County, California confirmed these assertions and further concluded that glare
effects on stationary receptors would result during the early morning and late afternoon.
Depending on time of year and the receptors’ location in respect to the solar array, these
impacts can be expected to last from a half an hour to more than an hour. The details for the
Panoche Valley Solar Farm Project proposed fixed-tilt panels as opposed to tracking panels
(Power Engineers 2010). In addition, the rolling terrain has the ability to increase glare
resulting from the project because the slopes would expose more panel faces and, essentially,
create variable facets for the sun to reflect off of compared to a flat installation that generally
creates one uniform facet (i.e., a uniform and even panel orientation). Residents, recreationists,
and roadway travelers in close proximity to the panels may experience some glare.
Recreationists, including those at the Los Banos Reservoir recreational area, and roadway
travelers would be transitory through or in proximity to the project area and the effects of glare
on these viewers would, at most, last moments as they pass by the proposed project. The site’s
rolling terrain may also help to limit glare from the project site by obscuring views of the panels,
such as along Billy Wright Road and much of I-5 and from the northern edge of Los Banos
Reservoir recreational area. The northern edge of the site is a small plateau area with access
roads to the reservoir’s edge. There are no stationary use areas that centrally draw recreational
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users on the plateau that would allow for long-term glare effects and the Los Banos Creek Use
Area is at a lower elevation than the plateau, along the edge of the lake, and this use area would
not be affected by glare. Recreationists on the plateau are generally hiking or driving through
this area as they access the Los Banos Creek Use Area or the hiking trail on the reservoir’s edge
via Canyon Road and North Rim Drive. Recreationists traveling through this area may
experience minor, seasonal glare impacts in the morning and late afternoon that would be
minimal as users momentarily pass by glare points. In addition, the nearest panels are 0.6 mile
away and, as shown in Figure 3.1-3, terrain and distance would obscure many panels and limit
the effects of glare.

Existing residences north of and within 1 mile of the project site are fixed and have long-term,
permanent views of the proposed site. The glare impact on these residences is expected to be
less than significant because the PV panel arrays would be oriented to the south and would face
away from the residences.

The Villages of Laguna San Luis planned community is not currently developed. How it will
develop and the specific orientation of future buildings will be based on market demands. As a
result, a specific analysis of the project’s potential impact on future development within the
Villages of Laguna San Luis cannot be undertaken. Following is a general analysis of potential
impacts of the project. As discussed above the project PV panels would be oriented to maximize
solar gain. This would result in the panels being oriented to the south, away from the Villages of
Laguna San Luis. The potential for glare from the project’s panels to affect future development in
the planned community to the north is therefore very low.
Therefore, glare impacts on recreationists, roadway travelers, existing residences, and the
future Villages of Laguna San Luis are anticipated to be less than significant. No mitigation
measures are required.

Response to Comments SA5-17 and SA5-18

Because the proposed project is not designed to construction level, many of the details necessary to
address these concerns are not available at this time. The fact that the project site currently has no
lights, pre-project, but will be lit at some level during construction and once the project is
operational, means that there will be new light sources resulting in potential impacts. Knowing the
specific number and type of lights would not change the conclusions made in the Draft EIR, because
in any case there would be an increase in illumination from the existing unlit conditions. Mitigation
Measure BIO-40 was included in the Draft EIR to dictate the type of lighting that can be used on the
project, to further reduce impacts from project lighting. Mitigation Measure BIO-40 was proposed to
ensure that project lighting impacts on wildlife were reduced to a less-than-significant level. This
mitigation measure is modified as follows. Note that the measure includes a requirement that
perimeter lighting be motion activated, and not left lit all night and, lighting will be oriented to
minimize spillage onto adjoining properties and light backscatter to the sky, which will also act to
minimize the potential to affect wildlife. These same changes will be incorporated into the final APP.
Mitigation Measure BIO-40: Minimize the effect of project lighting on wildlife

The following measures willshall be incorporated into project construction plans to minimize
the effect of project lighting on wildlife.
Wright Solar Park
Final Environmental Impact Report

2-91

December 2014
ICF 00552.13

County of Merced

Comments and Responses

Project Lighting

















No lighting willshall be placed near or oriented toward the 230-kV transmission corridor to
avoid affecting wildlife that may use this area for nighttime movement.
Narrow spectrum bulbs willshall be used to limit the range of species affected by lighting.

All lighting shall be designed so that exterior light fixtures are hooded, with lights directed
downward or toward the area to be illuminated, and so that backscatter to the nighttime sky
is minimized. The design of the lighting shall be such that the luminescence or light sources
are shielded to prevent light trespass outside the project boundary and neither the lamp nor
the reflector interior surface would be visible from outside the footprint of the facilities.
Light fixtures shall be installed on poles of minimal height or be installed on the buildings.
All lighting shall be of minimum necessary brightness consistent with worker safety.
The number of lighting fixtures shall be limited to the minimum required.

All illuminated areas not occupied on a continuous basis shall have switches or motion
detectors to light the area only when it is occupied. Any perimeter lighting shall also only be
motion activated.
All lighting poles, fixtures, and hoods shall be of dark-colored material.

Operational exterior lighting shall be limited to the Operations and Maintenance building
and the substation, unless other exterior lighting is required by law or code.

Unless determined necessary by the County for safety or security reasons, any signs at the
entry of the project site shall not be lit (reflective coating is acceptable).

Lighting would be used from dusk to dawn for the project substation to conform to National
Electrical Safety Code (NESC) requirements.

Construction and Decommissioning Lighting






No lighting shall be used for construction and decommissioning activities (Merced County
does not allow night time work); however, a small amount of temporary lighting may be
used to address safety concerns during construction (e.g., within substations and
construction yards). These lights shall only be on when construction workers are present or
shall be motion activated.
All lights shall be directed downward and include exterior hoods so that only areas that
need illumination are lit and that backscatter to the nighttime sky is minimized.

Temporary lighting shall be shielded and oriented at an angle no greater than 45 degrees
between the light post and the horizon.

Please see also Response to Comment SA5-16 for additional information in response to this
comment.

Response to Comment SA5-19

The commenter notes that the project is located within an important migratory bird stopover area
and that project lighting could affect these birds. The original discussion in Impact BIO-40 addressed
impacts on bats and other wildlife but did not specifically discuss birds. Impact BIO-40 is modified
to include a discussion of impacts on birds.
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Impact BIO-40: Potential for project lighting to result in adverse impacts on special-status
bats, birds, and other wildlife (Less than significant with mitigation)
Project lighting could disrupt normal activity at nearby bat roosts and night movement patterns.
Project lighting could also disrupt resident and migratory bird behavior, including reproduction,
foraging, and migration. In addition, lighting could disorient the navigational abilities of other
nocturnal wildlife species (e.g., San Joaquin kit fox) or species that disperse at night (e.g.,
California tiger salamander). The developer is proposing to install low-level lighting at entry and
egress gates at strategic locations around the facility. All project lighting would be shielded and
directed downward to minimize the potential for glare or spillover onto adjacent ownerships.
These project designs would minimize the effects of lighting on wildlife. In addition to these
designs, Mitigation Measure BIO-40 would be implemented to ensure that project lighting would
have a less-than-significant impact on wildlife. Mitigation Measure BIO-40 will require that site
lighting be motion-activated rather than continuous. By limiting the number of lights that might
be on at any one time and requiring their beams to be directed downward, Mitigation Measure
BIO-40 will limit the potential disruption caused by lighting.

Response to Comments SA5-20, SA5-21, SA5-22, and SA5-23

Comments SA5-20, -21, -22, and -23 are bulleted items presented to support the commenter’s
statement in Comment SA5-19 that “bird disorientation from nighttime lighting is a well-known
phenomenon.” The discussion under Impact BIO-40 has been clarified in the EIR regarding the
project’s potential to disrupt bird behavior. Note, however, that pursuant to Mitigation Measure BIO40 the site will not be lit continuously and individual lights will only go on in response to movement
close to the ground. The potential for bird disorientation is therefore limited. Please see Response to
Comment SA5-17 for discussion of and a presentation of the revised mitigation measure.

Response to Comment SA5-24

The commenter states that the Draft EIR lacks adequate information about the lighting that will be
installed at the project site, including the abundance of lights, the maximum luminous intensity of
bulbs, and the location of light fixtures. Response to Comment SA3-36 addresses these issues by
clarifying why the project description lacked this detail, and providing changes to Mitigation
Measure BIO-40 to make commitments on the final project design, including requiring motionactivated lights, that would minimize project lighting impacts.

Response to Comment SA5-25

Comment SA5-25 notes the content of Mitigation Measure BIO-40 in regards to night lighting and
that there are also night time lighting commitments in the APP. The commenter asks that
compliance with the APP be incorporated into Mitigation Measure BIO-40. As noted in Response to
Comment SA3-36, Mitigation Measure BIO-40 now has the same project lighting measures as the
APP.

Response to Comment SA5-26

The commenter asks that the APP be clarified and enhanced to ensure that feasible measures to
mitigate project impacts be implemented. Response to Comment SA3-36 provides changes to
Mitigation Measure BIO-40 and commits to applying the same changes to the APP. The APP will be
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revised accordingly in the FEIR. Implementation of the mitigation measure will be enforced by the
County.

Response to Comment SA5-27

The commenter notes that Grasslands Water District (GWD) has worked with other project
proponents to address night lighting issues, including the Vega solar project. GWD included attached
to their comment letter the lighting plan for the Vega project. The Draft EIR’s Mitigation Measure
BIO-40 and the APP have been revised based on this lighting plan (see Response to Comment SA336.

Response to Comment SA5-28

The commenter notes that the lighting measures in the APP are similar to those in the Vega solar
plan but that they don’t include specific measures for nighttime construction lighting. As noted in
Response to Comment SA3-36, Mitigation Measure BIO-40 and the APP will be revised to include
these measures and notes that no lighting will be used for construction because Merced County does
not allow night time work.

Response to Comment SA5-29

The commenter expresses concern that the project does not commit to using motion-activated lights
around the perimeter of the project to minimize impacts on avian species. As seen in Response to
Comment SA3-36, Mitigation Measure BIO-40 and the APP have been revised to require that all
perimeter lighting shall be motion activated.

Response to Comment SA5-30

This comment summarizes the commenter’s concerns related to lighting. Please see Responses to
Comments SA5-16 through SA5-29 for responses. Please see also Response to Comment SA3-36.

Response to Comment SA5-31

The commenter requests that Mitigation Measure BIO-40 be revised to require compliance with the
APP. They also request that the APP be revised to be consistent with other projects in the County to
reduce the effect of night lighting. Please see Responses to Comments SA5-19 and SA3-36 for a
response to this comment. These responses and resulting changes to Mitigation Measure BIO-40 and
the APP address the concerns raised in this comment.

Response to Comment SA5-32

The commenter makes a general comment summarizing the commenter’s concerns, which are
presented specifically in other comments in this letter. Please see the responses to comment SA5-11
and SA5-12 regarding the “lake effect” and SA5-34 regarding adaptive management.

Response to Comment SA5-33

The APP was prepared by ICF biologists specifically for this project, integrating site-specific
information with available guidance on the preparation of such plans. This included available
interim guidance from USFWS. A comparison of the APP with the “Standard Solar Project Monitoring
Objectives” attached to the August 7, 2014 letter from Kennon Corey of USFWS to Christine Stora of
the California Energy Commission referenced in this comment illustrates that the APP incorporates
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most of this guidance. The USFWS guidance is reproduced below, with references in brackets to
where the particular aspect is found in the APP.
Standard Solar Project Monitoring Objectives

Avian mortality has been documented at several solar facilities in California. In an effort to
better understand the circumstances surrounding these mortalities, robust systematic
monitoring at solar facilities will need to be conducted. The Service has established the
following primary objectives for monitoring at all commercial-scale solar facilities:

1) Estimate the overall annual avian mortality rate associated with the facility. This estimate
should include mortality associated with all the features of the project that are likely to result in
injury and mortality (e.g., fences, ponds, solar panels, elevated solar flux). [Avian Mortality
Monitoring, page 11, includes this provision.]

2) Determine which species are impacted at the facility during daylight hours and which species
are being impacted after nightfall. [Routine Reporting and Monitoring, page 11, discusses
collecting species data, however determining whether species individuals have died during the
day or at night is not practical and is not included in the APP.]
3) Determine whether there is spatial differentiation within the solar field in the rates of
mortality between species of (i.e., panels on the edge of the field vs. interior of the field)? [Avian
Mortality Monitoring, page 11, includes this provision.]
When addressing all of the questions identified above the monitoring methods should be
structured in order to provide information on the seasonal differences in mortality rates and
which species or taxonomic groups are most vulnerable. This will be accomplished by
implementing a consistent monitoring effort throughout the annual cycle and by establishing
baseline information regarding local bird abundance during pre-project inform which species
most frequently utilize the project area. [Avian Mortality Monitoring, page 11, and Adaptive
Management, page 13, provide for consistent monitoring and conducting avian use surveys
during the first year of operations to provide some information regarding which species most
frequently utilize the project area, but not information regarding baseline local bird abundance
(i.e., relative number) since that may vary by season and by yearly weather patterns. Since
numbers can vary from year to year even without the project, a one-time baseline has limited
practical value.]

In order to adjust mortality estimates, each project will need to conduct carcass persistence and
searcher efficiency surveys to identify corrective factors and adjust mortality estimates as
appropriate. [Adaptive Management, page 13, provides for future adaptation of the plan, but
does not specifically call for adjusting mortality estimates. Because the purpose of the APP is to
minimize actual mortality and the project is largely a static feature, there is no practical purpose
to “adjust mortality estimates” since actual mortality numbers will be known and the plan can
be adjusted accordingly.]
In order to calibrate the corrective factors for seasonal differences these surveys should be
conducted seasonally throughout the annual cycle. Carcass persistence surveys will inform the
search intervals for all monitoring and will be conducted during pre-project surveys and can be
re-calibrated by ongoing carcass persistence surveys, as appropriate. [Carcass surveys, page 12,
addresses the need for detection probability (carcass persistence and searcher efficiency). The
APP proposes to use detection probabilities from previous studies to inform the carcass survey
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results during the first year of carcass surveys and includes a provision to conduct detection
probability studies if deemed necessary after consultations with USFWS, CDFW, and Merced
County.]

Systematic monitoring should be conducted for a minimum of 3 years unless information or
adaptive management strategies warrant an alternative number of years of monitoring. In
addition, monitoring should be adequate to provide results that are suitable for meta-analysis
and to evaluate effectiveness of adaptive management. [Carcass surveys, page 12, includes this
provision.]

The APP also includes lighting restrictions based on those in the Corey letter. These restrictions are
included in Mitigation Measure BIO-40.

Response to Comment SA5-34

This comment refers to proposed monitoring objectives in a recent USFWS letter regarding another
solar project in California and suggests that monitoring should be used to evaluate the effectiveness
of any adaptive management. The Adaptive Management section of the APP (see page 13) does state
that “Continued monitoring will be required to demonstrate the effectiveness of the additional
measures and provisions for such monitoring will be included in the adaptive management
measures.” This amounts to continuous monitoring throughout the seasonal cycle. The revised APP
specifically states:
Avian mortality monitoring willshall be conducted over a two3-year period by biologists
experienced with conducting avian mortality studies. These surveys willshall start within 2
months of the initiation of commercial operations. The results of avian monitoring at the Wright
Solar Project willshall be used to inform adaptive management needs by addressing the
following pre-construction uncertainties:






The number of birds and of which species are killed each year by project operations.
The likely cause of death and which facility elements pose the greatest risk to birds
Whether unusually high mortality rates are associated with particular structures.
How mortality rates compare to those of other solar projects in the region.

If identification of any patterns in these data could lead to more effective avoidance and
minimization measures on future solar farms.

The major components of the avian mortality monitoring program are:






Avian use surveys to determine the seasonal and annual variations in relative abundance and
species use patterns.

Carcass surveys to search for the bodies of birds killed by solar panels, the gen-tie line, the
medium voltage transmission line (if used instead of underground lines), or other power related
structures.
Monitoring and reporting during operations.

The revised APP is a detailed and specific set of requirements that will minimize avian mortality. It
has been prepared by ICF biologists specifically for this project, integrating site-specific information
with available guidance on the preparation of such plans, and defined performance standards to
ensure its effectiveness.

Wright Solar Park
Final Environmental Impact Report

2-96

December 2014
ICF 00552.13

County of Merced

Comments and Responses

Response to Comment SA5-35
This comment refers to proposed monitoring objectives in a recent USFWS letter regarding another
solar project in California and suggests that monitoring should be used to evaluate the effectiveness
of any adaptive management. The Adaptive Management section of the APP (see page 11) does state
that “Continued monitoring will be required to demonstrate the effectiveness of the additional
measures and provisions for such monitoring will be included in the adaptive management
measures.” The APP (Appendix E) has been revised as shown in Attachment A to the Final EIR.
Please see also Response to Comment SA5-34. Carcass surveys will be part of the APP.

Response to Comment SA5-36

Please see the response to comment SA5-34. Mortality monitoring will take place over a 3 year
period. The Adaptive Management section of the APP (see page 13) does state that “Continued
monitoring will be required to demonstrate the effectiveness of the additional measures and
provisions for such monitoring will be included in the adaptive management measures.” The APP
(Appendix E) has been revised as shown in Attachment A to the Final EIR.

Response to Comment SA5-37

The commenter states that the APP for the project does not meet the USFWS’s objectives identified
in an enclosure to an August 7, 2014 letter from the USFWS to the proponents of Palen Solar Electric
Generating System Project. The comment lists three ways in which the commenter states that the
draft APP differs from the objectives provided by USFWS in this letter. Each of these three comments
is addressed individually below. The APP (Appendix E) has been revised as shown in Attachment A
to the Final EIR.
First, the commenter states that biologist surveys will only occur between November through
February rather than throughout the annual cycle. USFWS proposes an objective to obtain an
“estimate of the overall annual avian mortality rate associated with the facility.” The draft APP
proposed to conduct carcass surveys “between November 1 and February 28 over the 2-year period
to coincide with the peak period of waterfowl and shorebird migration in the region.” In addition,
the draft APP includes routine monitoring to be conducted by trained staff over a period of 2 years
as well a requirement to report dead birds over the life of the project. This time period was chosen
to overlap with the peak use of the region by waterfowl and shorebirds, the species that are of
particular concern to this project. During summer months there only a few resident waterfowl and
shorebirds in this region and they would typically remain in established habitats (i.e., perennial
wetlands and waters). However, to capture more of the peak migration of waterfowl and shorebirds
the carcass survey period proposed in the APP will be changed from November 1 to February 28 to
October 1 to April 30 (shorebird numbers in the San Joaquin Valley peak in spring [typically April]
[Stralberg et al. 2011, Shuford et al. 1998] and waterfowl peak in the San Joaquin Valley from early
fall to winter [Central Valley Joint Venture 2006]). A 6-month data collection period will provide the
information necessary to assess the project impacts on waterfowl and shorebirds.
Second, the commenter states that the draft APP does not include surveys to estimate detection
probabilities. The draft APP does however state on page 11 that “…should substantial numbers of
any species or species group be detected during the first year of surveys, carcass removal and
searcher detection trials will be implemented in the second year of monitoring.” Regardless of
whether carcass removal and searcher detection trials are conducted, there have been in-depth
avian fatality studies conducted at wind farms that can be used to provide general estimates of
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carcass persistence and searcher efficiency for estimating mortality at a proposed facility. While
wind farms have different impacts, searcher efficiency and carcass persistence are not likely
substantially affected by the type of project. Surveyors likely miss some birds and there are a certain
number of carcasses that are removed through scavenging. The APP will be modified as shown
below to include the use of estimates of searcher efficiency and carcass removal found in Altamont
Pass Wind Resource Area Bird Fatality Study, Bird Years 2005–2012 (ICF 2014) for the first year’s
estimates. If higher than expected fatalities are found then carcass removal and searcher detection
trials will be implemented in the second year of monitoring.

Third, the commenter notes that the draft APP proposes 2 years of study as opposed to the 3 years
recommended by USFWS. Initially, a 2-year study was proposed because the potential for high levels
of waterfowl and shorebird mortality was expected to be low. However, considering that the current
standard for avian fatality monitoring is 3 years, the APP will be revised to conduct 3 years of
monitoring.
The changes to the draft APP in Appendix E of the Draft EIR discussed in this response to comment
are as follows. Attachment A to the Final EIR provides the full text of the revised APP.
On page 9, the Routine Reporting and Monitoring section will be modified as follows.
During the first two3 years …

On page 10, the Avian Mortality Monitoring section will be modified as follows.

Avian mortality monitoring willshall be conducted over a two3 year period …

On page 11, the Carcass Surveys section will be modified as follows.

Carcass surveys willshall be conducted to determine the order of magnitude of the potential
impact of the facility on birds. Permanent transects willshall be established that are
representative of the project site and that cover roughly 50% or more of the area (in both the
arrays and along any transmission lines built for the project). Transects shall be selected
through stratified random sampling to ensure that there is no bias in transect selection and so
that environmental conditions at the site (e.g., topography, edge vs. middle) are represented.
The biologists willshall walk the transects scanning the ground for carcasses. The biologist
willshall record the following information for all observed carcasses: species, sex, cause of death,
condition (e.g., fresh, intact, scavenged, remnant), date, and a GPS point of the location. All
carcasses willshall be collected and disposed of in accordance with the terms and conditions of
the salvage permits issued by USFWS and CDFW. Surveys willshall be conducted weekly
between November October 1 and February 28April 30 over the two3-year period to coincide
with the peak period of waterfowl and shorebird migration in the region.
Because the impacts are expected to be minimal and only a small number of carcasses are
expected to be found, no trials to estimate detection probabilities are proposed. During the first
year’s study, the biologist willshall use estimates of detection probability that are found in
Altamont Pass Wind Resource Area Bird Fatality Study, Bird Years 2005–2012 (ICF International
2014). However, should substantial numbers of any species or species group be detected during
the first year of surveys, as decided in consultation with USFWS, CDFW, and Merced County,
carcass removal and searcher detection trials willshall be implemented in the second
subsequent years of monitoring.

On page 11, the Reporting section will be modified as follows.
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For each year of the two 3-year monitoring period, an annual report summarizing the methods
and results of the avian use surveys and carcass searches will shall be prepared and submitted
to the USFWS Migratory Birds Program Coordinator at the Sacramento Fish and Wildlife Service
Office, CDFW, and Merced County. The report willshall contain all of the data associated with all
fatalities documented during the year, including carcasses found by operations and maintenance
personnel, and willshall include any recommendations for improving the survey design or
avoidance and minimization measures.

Response to Comment SA5-38

The commenter states that the APP should be modified to be consistent with the objectives the
USFWS attached to its August 7, 2014 letter to the California Energy Commission (CEC). The APP as
is, and with the changes proposed in other responses to comments, will provide an estimate of the
overall annual avian mortality rate associated with the facility, and based on the proposed study
design (stratified random sampling), will provide information on spatial differentiation of mortality
rates within the solar field. The USFWS objective for determining which species are affected at the
facility during daylight hours and which species are being affected after nightfall will be addressed
through adaptive management if avian mortality survey results show high fatality numbers and it is
determined that addressing this objective will lead to the development of measures to reduce
fatalities.

The commenter also asks that a statement be added to the APP noting that it will be updated per the
most recent monitoring guidelines by the USFWS. Mitigation Measure BIO-31 on page 3.4-60 of the
Draft EIR currently states that the final APP will be subject to review and approval of the County of
Merced, USFWS, and CDFW. The most recent guidelines available at the time of agency review will
be reflected in the final APP.

Response to Comment SA5-39

This comment refers to proposed monitoring objectives in a recent USFWS letter regarding another
solar project in California and requests the APP be revised. The commenter also asks that the APP be
modified to ensure that staff are properly trained and required to report all bird observations on the
project site. The draft APP includes required training for all operations and maintenance staff at the
time of hiring (see page 9 of the draft APP - Operations and Maintenance Staff Training). The routine
monitoring is to be conducted as follows: “An individual trained in the identification of waterfowl
and shorebirds, as well as other birds, will record the species, condition of the bird, date observed,
coordinates where observed, and the likely cause of death.”
The draft APP on page 9, the Routine Reporting and Monitoring section will be modified as follows.
…. facility operations and maintenance staff willshall be responsible for reportingrequired to
report dead birds observed to the facility manager

…. facility operations and maintenance staff willshall be responsible for reportingrequired to
report dead, injured, and/or stranded birds to the facility manager…

The commenter suggests that the APP be modified to require staff to report all bird observations,
not only those stranded, injured, or dead. It is not feasible for facility staff to report all birds
observed, other than those stranded, injured, or dead, and would not specifically inform adaptive
management measures to reduce fatalities of waterfowl and shorebirds. The identified impact
(Impact BIO-31) and proposed mitigation measure (Mitigation Measure BIO-31) specifically address
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avian fatalities. The proposed avian use surveys identified in the APP to be conducted by
experienced biologists will be used to determine if there are correlations between avian use and
fatalities. Incidental observations by staff will not be useful because it is assumed that most staff will
not be trained in bird identification and because incidental observations could not be used to
estimate avian use.
The APP (Appendix E) has been revised as shown in Attachment A to the Final EIR.

Response to Comment SA5-40

The commenter asks that staff observations be included in the annual Avian Mortality Monitoring
reports. The APP includes a requirement that routine monitoring be reported annually to the
agencies, with the option of including it with the Avian Mortality Monitoring Report. The APP will be
clarified to include the routine monitoring report as part of the Avian Mortality Monitoring Report
as follows. The APP (Appendix E) has been revised as shown in Attachment A to the Final EIR.
On Page 9 of the APP, in the Routine Reporting and Monitoring section as follows.

During this period, the developer willshall be responsible for reportingrequired to report all
dead and/or injured waterfowl and shorebirds numbers in an annual report that willshall be
submitted to USFWS and CDFW. This information mayshall be included within the annual Avian
Mortality Monitoring report. The annual reports willshall be submitted within 3 months of the
anniversary of the initiation of the surveys.

As noted in Response to Comment SA5-39, the staff will only be required to report stranded, injured,
or dead birds.

Response to Comment SA5-41

The commenter asks that the APP include an avian incident report form. An avian incident report
form will be included in the final APP for use by staff during routine monitoring.

Response to Comment SA5-42

The commenter asks that biologist surveys (carcass surveys) include a requirement to report avian
injuries and strandings. The draft APP will be modified as follows. The APP (Appendix E) has been
revised as shown in Attachment A to the Final EIR.
On page 11, in the Carcass Surveys section the following paragraph will be added after the first
paragraph.

Surveyors shall also record injured and stranded wildlife observed. This information shall be
included in annual reports. Any injured or stranded birds shall be transported within 24 hours
of finding to either the Stanislaus Wildlife Care Center or the Fresno Wildlife Rescue and
Rehabilitation Service, or the nearest wildlife rehabilitation facility at the time with a current
Memorandum of Understanding (MOU) from CDFW for the care of injured or ill wildlife (see
Resources section below for contact information). The individual handling injured or stranded
birds must be authorized by CDFW either through a scientific collecting permit or MOU.
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Response to Comment SA5-43
The commenter asks that a statement be added to the adaptive management section to account for
modifications to the draft APP per pending USFWS guidelines. Please see Response to Comment
SA5-38 for a response to this comment.
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Letter SA6. Scott Morgan, State Clearinghouse and Planning Unit, dated August
21, 2014
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Responses to Comment Letter SA6 – Scott Morgan, State Clearinghouse and Planning
Unit
Response to Comment SA6-1
This is a transmittal letter from the State Clearinghouse. It does not comment on the environmental
analysis. Responses to comments in the attached letters are found following those specific letters.
No response to the transmittal from the State Clearinghouse is necessary.
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Responses to Comments from Local Agencies
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Letter LA1. Arnaud Marjollet, San Joaquin Valley Air Pollution Control District,
dated August 18, 2014
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Responses to Comment Letter LA1 – Arnaud Marjollet, San Joaquin Valley Air Pollution
Control District
Response to Comment LA1-1
The San Joaquin Valley Air Pollution Control District (SJVAPCD) describes its understanding of the
project. No response to this comment is required.

Response to Comment LA1-2

The commenter, SJVAPCD, indicates that a Voluntary Reduction Agreement (VERA) is a different
concept/mitigation measure than District Rule 9510 and recommends removing the language about
entering into a developer agreement to comply with Rule 9510. In addition, the commenter
indicates that an air impact assessment (AIA) required per Rule 9510 has not been received by the
SJVAPCD. The AIA must be submitted no later than applying for final discretionary approval and
applicable offsite mitigation fees must be paid to the SJVAPCD before issuance of the first
grading/building permit, whichever comes first. Based on this comment, the text from the Draft EIR
is revised as follows.
Mitigation Measure AQ-2d: Implement measures to comply with SJVAPCD Rule 9510,
Indirect Source Review

The applicant willshall enter into a developer agreement with SJVAPCD and conduct submit an
air impact assessment, as required by SJVAPCD Rule 9510, to the SJVAPCD. The AIA must be
submitted to the SJVAPCD no later than applying for final discretionary approval and applicable
offsite mitigation fees must be paid to the SJVAPCD before issuance of the first building permit.
Required emissions control measures and offsite emission reduction fees (if necessary) willshall
be calculated by the applicant through the permitting process, as dictated by Rule 9510, to
reduce construction-related NOX emissions by 20% and PM10 emissions by 45%, compared
with the statewide fleet average.

Response to Comment LA1-3

The commenter recommends that Mitigation Measure AQ-2e include a timeframe for entering into a
VERA with the SJVAPCD. Based on this comment, the text from the Draft EIR is revised as follows.
Mitigation Measure AQ-2e: Enter into a Voluntary Emissions Reduction Agreement with
SJVAPCD

The applicant willshall enter into a development mitigation contract, a VERA, with the SJVAPCD
prior to the commencement of any on-site grading activities in order to reduce constructionrelated NOX emissions within the SJVAB to below SJVAPCD’s numeric threshold of 10 tons per
year. These requirements could, however, change as the VERA requirements are reassessed at
each phase of project development. This requirement will be enforced and verified by SJVAPCD.
The fees will depend on the emissions required to be mitigated after all selected emission
reduction projects are completed. The current VERA payment fee for construction emissions is
$9,350 per ton of NOX; payment fees vary by year (i.e., future year payment fees for NOX could be
more than the current price of $9,350) and are sensitive to the number of projects requiring
emission reductions within the same air basin (Siong pers. comm.). Consequently, the method
for calculating VERA fees has not been finalized for this project and is not included in this
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analysis. Prior to issuance of building permit, the project proponent shall enter into a VERA with
SJVAPCD to mitigate construction project emissions for NOX to a less-than-significant level. The
VERA shall identify the amount of emissions to be reduced, in addition to the amount of funds to
be paid by the project proponent to the SJVAPCD to implement emission reduction projects
required for the project.

Response to Comment LA1-4

The commenter indicates their concurrence with the County’s conclusion that project constructionrelated emissions of NOX would be mitigated to below the SJVAPCD’s significance threshold of 10
tons per year through implementation of Mitigation Measures AQ-2b, AQ-2c, AQ-2d, and AQ-2e,
including the revisions recommended in Response to Comments LA1-2 and LA1-3. Comment noted.

Response to Comment LA1-5

A copy of the SJVAPCD’s comments has been provided to the applicant.
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Letter CO1. Kim Delfino, Defenders of Wildlife; Ileene Anderson, Center for
Biological Diversity; Garry George, Audubon California, dated August 22, 2014
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Responses to Comment Letter CO1 – Kim Delfino, California Director, Defenders of
Wildlife; Ileene Anderson, Senior Scientist, Center for Biological Diversity; Garry
George, Chapter Network Director, Audubon California
Response to Comment CO1-1
The comment describes the project and identifies the special-status species that would be affected
by the project. All of the species mentioned in this comment are discussed in Section 3.4.1 of the
Draft EIR under “Environmental Setting.” The potential impacts of the project on species and their
habitats are identified in Section 3.4.2 under Impacts BIO-1 through BIO-45. Where needed to
reduce or avoid significant effects, specific mitigation measures are identified in each of the impact
discussions.

Response to Comment CO1-2

The commenter states their opposition to the proposed project.

In response to the comment regarding protocol-level surveys, protocol-level surveys are not
mandated or required in order to provide sufficient information about the project’s potential
impacts or to make an informed decision. This issue is addressed in detail in Appendix L2, ProtocolLevel Biological Surveys and CEQA, to this Final EIR. As noted by the court in Save Panoche Valley v.
San Benito County (2013) 217 Cal.App.4th 503:

Under CEQA, an agency is not required to conduct all possible tests or exhaust all research
methodologies to evaluate impacts. Simply because an additional test may be helpful does not mean
an agency must complete the test to comply with the requirements of CEQA. (Association of Irritated
Residents v. County of Madera (2003) 107 Cal.App.4th 1383, 1396 [133 Cal. Rptr. 2d 718].) An agency
may exercise its discretion and decline to undertake additional tests. (Ibid.)…

For the EIR analysis, knowing whether there is potential for a species to occur on the project site is
enough to adequately assess whether that species could be affected by the project and what type of
mitigation measures are necessary to reduce that impact to the appropriate level. Surveys to assess
the potential for special-status species to occur on the project site were conducted between 2011
and 2013 as stated on pages 3.4-8 and 3.4-9 of the Draft EIR and Table 3.4-1 lists all of the dates and
types of surveys conducted. A special-status species habitat assessment was conducted in May of
2013, as noted on page 3.4-8 of the Draft EIR, where Rob Hansen of Hansen Biological Consulting
thoroughly assessed the project site for suitability for several species, including blunt–nosed
leopard lizard, giant kangaroo rat, and San Joaquin kit fox. These surveys included walking 30-meter
interval transects across the entire project site, looking for burrows, burrow complexes, scat prey
remains, and tracks, and make general wildlife observations. Furthermore, as stated on page 3.4-8 of
the Draft EIR, ICF biologist John Howe evaluated the ponds and wetlands in the project site lands for
the suitability for listed vernal pool branchiopods, California tiger salamander, and California redlegged frog. The results of these surveys were used to determine whether suitable habitat exists
within the project site and whether the project would result in impacts on special-status species.
This thorough evaluation of the habitat was sufficient for evaluating impacts under CEQA.

Furthermore, the intent of most protocol-level surveys is to support a conclusion that a species is
absent from an area and/or would not be impacted by a proposed activity in areas where there is
otherwise suitable habitat for the species, and it is within the occupied range of the species. The
Draft EIR does not use any of the reconnaissance level surveys and habitat assessments to make an
argument that federally or state listed species are absent from the project site because they were not
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observed during these surveys nor does it claim that these surveys are a substitute for protocollevel surveys. As seen in Appendix D and on Pages 3.4-15 to 3.4-34 of the Draft EIR, wildlife species
considered for further analysis and analyzed were evaluated based on the species life history, the
suitability of the habitat, and the known range of the species.

Response to Comment CO1-3

The commenter again states that protocol-level surveys were not conducted and that the lack of
these surveys does not allow the public or decision makers to analyze the projects impacts. As noted
above in Response to Comment CO1-2, protocol-level surveys are not required or mandated to
conduct an analysis under CEQA (please see Appendix L2, Protocol-Level Biological Surveys and
CEQA, to this Final EIR).

As an example, the commenter notes that protocol-level surveys for vernal pool branchiopods were
not conducted at the Wright Solar project site. As noted on page 3.4-12 in the Draft EIR, an alkali
vernal pool was identified in the southern portion of the project site and on pages 3.4-18-19, and -21
the Draft EIR notes that this pool represents suitable habitat for federally listed vernal pool
branchiopods and the federally and state threatened California tiger salamander, as well as other
special-status species. The intent of the protocol-level surveys cited is to determine whether a
species is present or absent from an area, usually in support of receiving either take authorization or
concurrence from the USFWS that take is unlikely to occur. However, the USFWS allows applicants
for take of listed vernal pool branchiopods to assume presence (i.e., pool is occupied by the listed
species) and provide compensatory mitigation accordingly. As noted on page 3.4-39, the Draft EIR
assumes that the alkali seasonal wetland is suitable for these species and develops mitigation
measures to avoid and minimize impacts on this habitat (the project footprint is more than 500 feet
north of this pool). Protocol-level surveys would not further inform this analysis or the proposed
mitigation.

The commenter also states that San Joaquin kit fox, California red-legged frog, California tiger
salamander, blunt-nosed leopard lizard, and burrowing owl have “required” survey protocols. Again,
there is no requirement for these surveys to be conducted to support a CEQA analysis, especially
considering that the Draft EIR identifies potential habitat for these species, acknowledges that the
species have a potential to occur there, assumes that they could be impacted by project construction,
operations, and decommissioning, and presents mitigation to compensate, avoid, and minimize
impacts on these species as discussed in Section 3.4.2 Environmental Impacts of the Draft EIR.
The commenter states that it is “impossible” to determine whether mitigation proposed in the Draft
EIR is adequate without conducting protocol-level surveys. As noted above, the Draft EIR identifies
suitable habitat for these species within and adjacent to the project site and has developed
mitigation measures under the assumption that the species have some level of potential to occur
within the project site.

Response to Comment CO1-4

The Draft EIR presents a summary of the understanding of San Joaquin kit fox in the region south of
State Route (SR) 152 on the west side of the Valley in Section 3.4.1, under “San Joaquin Kit Fox.” This
discussion summarizes the considerable amount of research, including modeling of kit fox use and
movement that has been completed over the years in this region. This information is presented to
highlight the importance of the area to San Joaquin kit fox and provide context for the impact
discussion later in the document.
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The effect of the project on San Joaquin kit fox and its habitat, as well as the necessity to mitigate
those impacts are discussed in detail in the EIR. Impacts on the San Joaquin kit fox are described in
Impact BIO-36: Potential for construction activities to result in adverse impacts on San Joaquin kit
fox and American badger, Impact BIO-37: Disruption of movement corridor for San Joaquin kit fox,
and Impact BIO-38: Potential for decommissioning activities to result in adverse impacts on San
Joaquin kit fox and American badger. Extensive and detailed mitigation is described in Mitigation
Measures BIO-36: Avoid and minimize impacts on San Joaquin kit fox and American badger, BIO-37:
Enhance and maintain site conditions to allow San Joaquin kit fox dispersal through the project site,
and BIO-8b: Place a conservation easement on the offsite mitigation lands. In addition, the San
Joaquin kit fox is one of the species to be covered in the federal HCP and state ITP now in progress.

The San Joaquin kit fox is protected by both the federal and state Endangered Species Acts (ESAs).
As a result, the project must obtain clearance under both ESAs by obtaining approval of an HCP from
the USFWS and of an ITP from CDFW before it can proceed. The applicant is in the process of
obtaining approvals under both ESAs. The federal HCP for this project was prepared in close
consultation with the USFWS. This ensures that the project will conform to the Recovery Plan. In
addition to specific on-site mitigation requirements, it will require conservation of a 2,450.08-acre
property as offsite mitigation that will provide both habitat and connectivity (see also Mitigation
Measure BIO-8b). The HCP is currently under final review by that agency. The draft ITP was
submitted to CDFW in May 2014 to comply with the California ESA. It is still under their review
(please see Appendix L1, Habitat Conservation Plan and Incidental Take Permit Processes, to this
Final EIR).

Response to Comment CO1-5

The Draft EIR discloses the importance of the region for San Joaquin kit fox movement, and
therefore the recovery of the species. The Constable 2009 report was cited, and therefore disclosed,
as were many other scientific studies completed in the region on San Joaquin kit fox. Relevant text
from the executive summary of that report are presented below. The conclusions stated in the
Constable report can generally be stated as: (1) the region south of Santa Nella, where the project is
proposed is important for San Joaquin kit fox, primarily as a movement corridor, (2) the suitability
of the habitat in the region is low to poor, but kit foxes seem to be persisting in low numbers
nonetheless, and (3) maintaining extant populations of the kit foxes in the region is imperative to
any future possibilities of retaining a viable population in the northern part of the species range.
However, there is concern in the report that the northern part of the range may be serving as a
population sink. As proposed, the project accomplishes several goals outlined in the report: (1) the
project design will retain the ability for kit foxes to move through the project area, (2) the proposed
mitigation lands are occupied by kit foxes and therefore aid in protecting extant populations, and (3)
monitoring in the project area will add to the body of knowledge needed to better understand the
density and abundance of the species in the region. The relevant passages are shown in bold type.
Our results indicated that a persistent but low density kit fox population appears to be
present on lands just south of Santa Nella from about the Agua Fria conservation lands
south to Little Panoche Road. This population may receive augmentation from the Panoche
Valley kit fox population just to the south. North of Santa Nella, evidence indicates that kit foxes
may only be intermittently present and may largely consist of dispersing individuals from
further south.”
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Prey availability may be influencing kit fox distribution and abundance, particularly the
availability of kangaroo rats, a preferred food for kit foxes. Kangaroo rat abundance exhibited a
declining trend from south to north in this region. Furthermore, habitat suitability (based on
land use, vegetation cover, and terrain ruggedness) also exhibited a declining trend from south
to north in this region. Finally, three potential movement corridors through the Santa Nella area
were identified through modeling. However, a number of significant impediments to kit fox
movements already exist in this area and all three corridors primarily traversed habitat of low
suitability. Therefore, the identified corridors may be suboptimal at best.

Although the kit fox population south of Santa Nella appears persistent, its long-term viability is
tenuous due to apparent low density, suboptimal habitat conditions, rodenticide use, and
potential for habitat loss to future urban developments. Conserving this population likely is
critical to maintaining kit foxes in the region. Based on these conclusions, the following
recommendations are offered:
1. Assign high priority to the conservation of habitat south of Santa Nella.

2. Maintain corridors between this habitat and the Panoche Valley region.
3. Manage and enhance this habitat to increase suitability for kit foxes.
4. Vigorously enforce restrictions on rodenticide use in this habitat.
5. Implement outreach programs to facilitate kit fox conservation.
6. Conduct kit fox population monitoring in this area.

7. Conduct demographic and ecological studies on kit foxes in this area.

8. Monitor competitor abundance.

The least cost path results from the Constable 2009 research was included to demonstrate the
potential patterns of use in the region based on habitat value, and to illustrate that when modeling
movement, species experts assert that cultivated agricultural lands provide low value habitat for San
Joaquin kit fox. This was reaffirmed in the USFWS 5-year review [provided by the commenter]
which states, on Page 21-22:
Farmlands often border and are interspersed with remaining parcels of natural habitat,
fragmenting remaining habitat. Kit fox movement between parcels of native land may be
impeded by the structure of some annual croplands, such as cotton, which forms a dense thicket
up to 3 feet tall (Warrick et al. 2007). Although there is some evidence that kit fox will use
artificial dens placed within agricultural lands, work to date has not demonstrated that kit fox
use the artificial dens to cross agricultural lands, even where such lands form a relatively
narrow strip between areas of natural habitat (Cypher et al. 2005a). Because kit fox exhibit only
limited capacity to utilize agricultural lands, agricultural lands also appear to constitute effective
barriers to kit fox movements (Cypher et al. 2005a).

By conceding that the project site, which has been in cultivation for decades, could provide
movement habitat for San Joaquin kit fox, the Draft EIR presents a conservative approach to
evaluating its value to San Joaquin kit fox. As discussed in response to comment CO1-4, the
mitigation measures in the EIR, as well as the requirements of the federal HCP and state ITP can
reasonably be expected to avoid a significant impact on San Joaquin kit fox (please see Appendix L1,
Habitat Conservation Plan and Incidental Take Permit Processes, to this Final EIR).
Wright Solar Park
Final Environmental Impact Report

2-282

December 2014
ICF 00552.13

County of Merced

Comments and Responses

Response to Comment CO1-6
Blunt-nosed leopard lizard is a “fully protected” species under the California Fish and Game Code. As
such, it is not eligible for an incidental take permit. Instead, a Natural Communities Conservation
Plan (NCCP) would be needed in order to get state “take” coverage for blunt-nosed leopard lizard.
The federal incidental take permit and HCP now in progress with the USFWS would cover the bluntnosed leopard lizard under FESA. The provisions set out in the draft HCP go beyond the necessary
minimum requirements for incidental take under federal law and would actually avoid any and all
take of blunt-nose leopard lizard by the project. Because the commitments necessary to avoid take
would be enforced as part of an HCP, there is no reason to conclude that the project would result in
take of blunt-nose leopard lizard. Therefore, no NCCP is necessary (please see Appendix L1, Habitat
Conservation Plan and Incidental Take Permit Processes, to this Final EIR).
As described in more detail in Response to Comment CO1-8, No state take coverage for blunt-nosed
leopard lizard is proposed, as the project will be designed to avoid all impacts on the species. For
that reason a CESA 2081 permit is sufficient to address the California-listed species for which
incidental take may occur. A draft CESA ITP was submitted to CDFW in May 2014.

Response to Comment CO1-7

The status of golden eagles in and around the project area is discussed in Chapter 3.4 of the Draft
EIR under the heading “Golden Eagle” beginning on page 3.4-26, including a report of the nearest
nest location. There are no known golden eagle nest locations close enough to the project site to be
affected by construction or operation of the facility, nor are there any nest sites available where
golden eagles could nest in the future. Impacts on golden eagles are adequately analyzed in the Draft
EIR considering the suitability of the foraging habitat and the lack of suitable nesting habitat in or
adjacent to the project site. These impacts are disclosed under Impact BIO-29. Cultivated
agricultural land without a robust population of small mammals, including California ground
squirrels, provides low quality foraging habitat for golden eagles, which rely on rodents as their
primary prey base. Since nearly all of the impacts from the project will be on cultivated agricultural
land, the impact on golden eagles will be minimal. The grasslands that exist within the project
footprint are remnant patches along roadsides or in small ditches, and are not large enough to
support a prey base for golden eagles. The offsite mitigation lands identified in the Draft EIR provide
high quality foraging habitat for golden eagles, as described on pages 3.4-35 of the Draft EIR,
therefore adequately reducing the impacts of the project to a less-than-significant level, as stated on
page 3.4-57 of the Draft EIR.

The commenter also states that protocol-level aerial surveys for eagle nests were not completed in
the Draft EIR. The issue of protocol-level surveys is discussed in detail in Appendix L2, ProtocolLevel Biological Surveys and CEQA, to this Final EIR. The protocol the commenter refers to is a 2010
USFWS survey protocol, Interim Golden Eagle Inventory and Monitoring Protocols; and Other
Recommendations. This survey protocol appears on the USFWS’s Oklahoma Ecological Services Field
Office’s website in a section under wind energy. This protocol, or ones similar to it, are typically used
for wind energy projects, especially in California, where the potential for take under the Bald and
Golden Eagle Protection Act is high due to the placement of wind turbines in areas of heavy golden
eagle use and because there have been documented golden eagle deaths from collisions with
spinning turbines. The proposed project has a low likelihood of take of golden eagles. The Act
defines “take” to include pursue, shoot, shoot at, poison, wound, kill, capture, trap, collect, molest, or
disturb (16 USC 668). Disturb is defined in the regulations as “to agitate or bother a bald or golden
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eagle to a degree that causes, or is likely to cause, based on the best scientific information available:
(1) injury to an eagle; (2) a decrease in its productivity, by substantially interfering with normal
breeding, feeding, or sheltering behavior; or (3) nest abandonment, by substantially interfering with
normal breeding, feeding, or sheltering behavior.” The proposed project would not substantially
interfere with normal feeding behavior because as discussed in the Draft EIR and above the site
provides low quality foraging habitat. ICF biologists have worked and continue to work on several
wind projects in California where consultation with the USFWS on the Act has been required and in
no cases has the USFWS interpreted the Act to mean that the loss of foraging habitat constitutes
take. The commenter incorrectly claims that the loss of foraging habitat is “take” under state law.
There are no state laws or regulations that define the loss of golden eagle foraging habitat as take.

Response to Comment CO1-8

The existing information that is available about the site and the habitat surveys that were conducted
on the site are adequate to determine the type and quality of habitat on the project site for purposes
of CEQA. (A detailed discussion of the issue of protocol-level surveys is provided in Appendix L2,
Protocol-Level Biological Surveys and CEQA, to this Final EIR.) The information is sufficient to
disclose the significance of potential impacts, describe mitigation measures, and allow an informed
decision to be made. From that habitat data, biologists were able to characterize the species that are
likely to be present on the site at a level sufficient to determine a baseline under CEQA. Impacts on
blunt-nosed leopard lizard are disclosed in Impacts BIO-21, BIO-22, and BIO-23. Mitigation Measure
BIO-22 includes specific provisions to undertake surveys prior to any planned ground-disturbing
activities, and to avoid impacts on, blunt-nosed leopard lizard. Under Mitigation Measure BIO-22, if
blunt-nosed leopard lizards are detected within the project site then the developer or operator is
required to avoid working in that area. No ground-disturbing maintenance will be allowed to occur
in or adjacent to areas where blunt-nosed leopard lizard has been detected until a USFWS- and
CDFW-approved avoidance and monitoring plan is in place. No take of the species will occur as a
result of the project, consistent with State law. Because the portion of the project site proposed to
support photovoltaic arrays has been cultivated for many years it currently does not provide habitat
for blunt-nosed leopard lizard. The portion of the project site mentioned in the EIR as blunt-nosed
leopard lizard habitat will not be developed as part of the project. There are some remnant
grasslands along roadways and in areas that are not able to be cultivated, but these patches are very
small and disparate within the project area. Of the 655 acres of grassland habitat found on the
project site, only 4.1 acres of grassland will be permanently converted due to project construction
and operation. The offsite mitigation site to be required under the federal HCP and Mitigation
Measure BIO-8b more than adequately off sets any potential impacts on blunt-nosed leopard lizard.
In fact, if the loss of suitable grassland habitat on the site were compared to the 2,450 acres that will
be protected on the mitigation site, the ratio of habitat preserved to habitat lost would be on the
order of 597:1, which is far more than the ratio of 5:1 suggested by the commenter.

The commenter is correct that the only means of acquiring take authorization from the State of
California for blunt-nosed leopard lizards is by writing a Natural Community Conservation Plan.
However, because no individual blunt-nosed leopard lizards will be harmed or harassed as part of
the project, due to the avoidance and minimization measures outlined in Mitigation Measure BIO-22,
including those required as part of the federal HCP, no take authorization is needed. For a project of
this size, a Natural Community Conservation Plan is not a practical regulatory tool to address the
potential take. The CDFW would have a hard time meeting the issuance criteria of a NCCP which, at
the very least, require a regional conservation approach and contribution to the recovery of the
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species in question. It would be difficult to make that claim on a project that is only influencing
1,600 acres and protecting and additional 2,450 acres, both of which are in areas that are on the
edge of range of the species in question, in areas where the species has not been detected for a
number of years. Instead, the proposed approach, to conduct pre-construction surveys and to fully
avoid take of individual leopard lizards, should they be detected, is a much more conservative
approach.
Please see also Response to Comment CO1-2.

Response to Comment CO1-9

The Draft EIR discloses the potential for the project to result in impacts on American badger, and the
regional setting (see Section 3.4.1 of the Draft EIR) discloses that there is adequate American badger
habitat available offsite, including at the Agua Fria Mitigation Bank, immediately west of the project
area, and the Los Banos Reservoir watershed lands, immediately south of the project site. Specific
requirements for the identification and avoidance of badgers is provided in Mitigation Measure BIO36, which requires preconstruction surveys and avoidance of badger burrows. The surveys will be
made in conjunction with surveys for San Joaquin kit fox pursuant to USFWS protocols, as described
in Mitigation Measure BIO-36. Avoidance protocols are similarly based on USFWS guidance.

Response to Comment CO1-10

Please see Response to Comment CO1-2 for a response regarding the methods of survey for specialstatus species. Setting information for the San Joaquin whipsnake is presented under “San Joaquin
Whipsnake” on pages 3.4-25-26 of the Draft EIR. Impacts for San Joaquin whipsnake are disclosed in
Impact BIO-18 on page 3.4-49 of the Draft EIR and as slightly modified in Chapter 3 of the Final EIR.
The EIR concludes that the impacts on this species will be less than significant with implementation
of Mitigation Measures BIO-2a, BIO-8a, BIO-8b, BIO-18, BIO-36 and BIO-37.

Response to Comment CO1-11

The commenter states that the Draft EIR fails to acknowledge that birds collide with panels and that
avian species are affected by reflective surfaces and power lines. The commenter states that the
Draft EIR did not quantify the number of birds that use/traverse the project site and does not
evaluate impacts on birds “(rare, migratory or otherwise).” The commenter further states that
impacts on birds need to be based on point counts and that failing to provide this baseline data is a
violation of CEQA.

The Draft EIR does identify the potential impact of birds colliding with panels due to their
appearance as a reflective surface (lake effect) in Impact BIO-31 and identifies a potential impact
from new transmission lines in Impact BIO-30. Impact BIO-31 addresses impacts on waterfowl and
shorebirds, the species in the region that would have the greatest potential to collide with panels.
This issue is addressed in detail in Appendix L4, Lake Effect from Photovoltaic Solar Farms, to this
Final EIR. As noted in Response to Comment SA5-6, the Environmental Setting section on page 3.4-7
of the Draft EIR is revised to include a discussion of the importance of the region to waterfowl and
shorebirds. The assessment of the project site for suitable habitat for wildlife, reconnaissance level
surveys, Swainson’s hawk surveys, review of the CNDDB, and USFWS species list was sufficient for
evaluating impacts on both rare and migratory birds under CEQA. Please see Appendix L2, ProtocolLevel Biological Surveys and CEQA, to this Final EIR and Response to Comment CO1-2 for more detail
regarding what constitutes sufficient information for conducting analysis under CEQA.
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The commenter states that a failure to conduct the baseline studies and conjectural analysis of
potential avian deaths that they recommend is a failure to evaluate the impact, and may lead to a
violation of the Migratory Bird Treaty Act. This is not correct. The Migratory Bird Treaty Act is
discussed in the Regulatory Setting in Chapter 3.4 of the Draft EIR and Impacts BIO-29, BIO-30, and
BIO-31 specifically address the potential impact on migratory birds. Mitigation measures BIO-29,
BIO-30 and BIO-31 have been proposed to avoid and minimize impacts on migratory birds.
Revisions have been made to these mitigation measures in response to previous comments and
these revised measures can be found in Chapter 3 of the Final EIR.

Impacts BIO-29 and BIO-30 are based on the site’s potential to support nesting migratory birds
based on current conditions on the site and adjacent property. For a CEQA analysis, point count bird
surveys are not required in order to analyze a project’s potential to remove potential foraging
habitat or to affect nesting birds during construction and project operations. The habitat-based
analysis used in the EIR provides a sufficient level of detail for an informed decision to be made on
the project’s potential impacts by identifying the types of birds that are likely to frequent the site.
There is nothing to suggest, based on the reconnaissance-level survey of the site, that the site
supports an extraordinary amount of avian life. Further, the recommended approach to estimating
avian deaths would be speculative because there is no reasonable metric for determining how many
deaths, if any, might be attributed to the existence of photovoltaic panel arrays at this site.
Therefore, the recommended approach will not be used.
Instead, the analysis in Impact BIO-31 is based on the potential for waterfowl and shorebirds to be
attracted to the site because the solar arrays may appear as a body of water once in place. It is
assumed that waterfowl and shorebirds are not currently drawn to the site because waterfowl
typically forage in flooded or moist habitats, including agricultural habitats such as rice, corn, or
post-harvest flooded fields (Central Valley Joint Venture 2006:49); and shorebirds typically utilize
extensive emergent wetlands (e.g., managed wetlands), seasonal wetlands, shallow flooded habitat
(e.g., evaporation and sewage ponds), and flooded agricultural lands (e.g., rice, post-harvest flooded
fields) in the Central Valley (Shuford et al. 1998:231, Hickey et al. 2003:38), none of which are
present at the site. Accordingly, conducting baseline surveys would not further inform the impact
analysis. Impact BIO-31 has been identified as a significant and unavoidable impact and the
recommended baselines surveys would not change this conclusion.

Response to Comment CO1-12

The commenter notes that burrowing owls have declined in the Imperial Valley of California and
states that burrowing owls are in decline throughout California. The commenter is referring to one
area of the state (Imperial Valley) over a 1-year period (2011–2012) (the report referenced is for
the 2011–2012 year and not 2010–2011). The referenced report (AECOM 2012:18) states that there
was an actual increase in burrowing owl territories between 2008 and 2011 before declining in
2012. According to Shuford and Gardali (2008: 221), the number of burrowing owls has increased
greatly with the expansion of agriculture in the Imperial Valley, where the species was not reported
prior to the advent of large-scale agriculture early in the twentieth century.
Burrowing owls are discussed under the title “Western Burrowing Owl” on page 3.4-29 of the Draft
EIR. This discussion discloses their status as a “species of special concern,” as well as the potential
habitat on the project site. Impacts BIO-24, BIO-25, and BIO-26 specifically address potential
impacts on burrowing owls. The importance of burrowing owls is reflected in the fact that
mitigation for impacts on the species is specifically addressed in Mitigation Measures BIO-24: Avoid,
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minimize, and compensate for potential impacts on western burrowing owl and BIO-25: Avoid and
minimize impacts on western burrowing owl during routine operations and maintenance activities.

As discussed in Response to Comment CO1-3, the Draft EIR identifies suitable habitat for these
species within and adjacent to the project site and has developed mitigation measures under the
assumption that the species have some level of potential to occur within the project site. A detailed
discussion of the role of protocol-level surveys is provided in Appendix L2, Protocol-Level Biological
Surveys and CEQA, to this Final EIR.

The commenter states that passive relocation of owls from the project site into adjacent lands could
create competition with resident owls. The commenter also states that there is no data available on
the fate of passively relocated birds. CDFW’s Staff Report of Burrowing Owl Mitigation (California
Department of Fish and Game 2012), states on page 10 that “results of a study by Trulio (1995)
showed that burrowing owls passively displaced from their burrows were quickly attracted to
adjacent artificial burrows at five of six passive relocation sites. The successful sites were all within
75 meters of the destroyed burrow, a distance generally within a pair’s territory.” The Staff Report
also cites other studies, “The study results indicated artificial burrows were used by evicted
burrowing owls when they were approximately 50–100 m from the natural burrow (Thomsen 1971,
Haug and Oliphant 1990).” As noted in Response to Comment SA3-18, Mitigation Measure BIO-24
has been revised to include a commitment to identify suitable natural burrows or to install artificial
burrows within 100 meters of the occupied burrow, which would likely be within the owl’s territory
and thus reduce the risk of creating competition between owls in another territory.

The commenter also states that the Draft EIR fails to address any mitigation for this species if
burrowing owls are documented during construction surveys. Mitigation Measure BIO-24 on Pages
3.4-53-54 of the Draft EIR, presents avoidance, minimization, and compensation mitigation (if
burrowing owls are present). The 2,450-acre offsite mitigation land, which consists of annual
grassland and was documented to support burrowing owls (see page 3.4-35 of the Draft EIR), will be
preserved in perpetuity with a conservation easement and would more than compensate for the
permanent loss of 1,387 acres of cropland and 4 acres of annual grassland that are not currently
known to be occupied by burrowing owl. Further, as stated in Mitigation Measure BIO-24, the
mitigation and monitoring plan developed for this area will be modified to include measures for the
maintenance and enhancement of habitat for burrowing owl.

Response to Comment CO1-13

All the biological resources mitigation measures in the EIR were reviewed and revised to remove
passive language. The terms “shall” and “will” as used in the mitigation measures are synonymous;
both mandate action. The complete revised mitigation measures, including these changes, can be
found in Chapter 3 of the Final EIR.

Response to Comment CO1-14

As stated in the Draft EIR in the discussion of Impact AG-1, the project site is not considered in the
Merced County General Plan to be productive farmland and its FMMP designation, farmland of local
importance, is not listed in Appendix G of the State CEQA Guidelines as one of the types of important
farmland to be considered when determining if conversion of important farmland would be a
significant impact. The Solar Benefits Agreement referenced in Mitigation Measure AG-1 is intended
to compensate the County for the potential economic effects of the reduction in grazing activity in
Merced County as a result of the project. The County revises the mitigation measure, as follows:
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Mitigation Measure AG-1: Enter into a CommunitySolar Benefits Agreement
In order to compensate for the direct and indirect loss of agricultural employment, reductions in
tax revenues, and harm to the commercial viability of agriculture in Merced County associated
with the conversion of 1,400 acres of farmland, the applicant shall will enter into a
CommunitySolar Benefits Agreement with Merced County that provides for directly
compensates Merced County ion for these accrued losses over the lifetime of the project.

The Solar Benefits Agreement is essentially a financial agreement between the County and the
project applicant. It will not result, either directly or indirectly, in any change in the
environment that has not been disclosed in the EIR for the project. The County has not finalized
a Solar Benefits Agreement for this project. A summary of the draft Solar Benefits Agreement
has been added to Chapter 2, Project Description as follows.
2.3.10 Solar Benefits Agreement

The applicant and Merced County will enter into a Solar Benefits Agreement (SBA) for the
purpose of enhancing the economic benefits of the project for communities within Merced
County. This is effectively an economic agreement. The SBA does not include any physical
changes to the environment, either direct or indirect, that have not been identified in the project
description.
In summary, the terms of the draft SBA provide:
•

•

•

The applicant is to use commercially reasonable efforts to ensure the sales and use taxes
associated with project construction are accrued in the unincorporated area of the
County. Prior to issuance of the first building permit for the project, the applicant is to
obtain a street address within the unincorporated area of the county for acquisition,
purchasing, and billing purposes.

Applicant is to pay to County on an annual basis a payment to the County’s General Fund
to offset any and all impacts on County services including, but not limited to, public
safety services provided by the County Sheriff and County Fire Department. The
payment is to equal $25,000 per year for twenty years commencing the same calendar
year as the issuance of the first building permit by the County. If the project is
constructed with a Lithium-Ion Battery Energy Storage System, the annual payment is to
increase to $30,000.
In order to provide for local employment recruitment, the developers/owners shall
provide for local preference as follows:
o

o

o

All contracts for construction and operation goods and services shall be
advertised within Merced County.

Project labor shall be recruited from Merced County to the maximum extent
feasible. This includes placement and wording of advertisements, agreements
with labor unions and agreements with other labor contractors.
The owner of the facility shall open and staff a permanent business office in
Santa Nella. The permanent business office may be located at the project
location.
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For community beautification, the owner of the facility is to enroll in the “Adopt a
Highway” program for Billie Wright Road.

By its own terms, the SBA would apply to any successors in interest to the present applicant.

Response to Comment CO1-15

The conservation easement must meet the requirements of the USFWS, which include provisions for
perpetual management as habitat. The USFWS will set the requirements for management of the
conservation easement, including which organization or agency will hold the easement.
The text from Mitigation Measure BIO-8b is revised in response to this comment as follows.

The developer has proposed to shall mitigate for the loss of California tiger salamander upland
habitat, as well as San Joaquin kit fox and blunt-nosed leopard lizard, by placing a conservation
easement on a 2,450.08-acre property that willshall be managed for these species according to a
Habitat Management Plan approved by the USFWS and the CDFW (see discussion of Offsite
Mitigation Land on page 3.4-34). The conservation easement terms and conservation easement
holder shall be approved by CDFW and USFWS. Merced County shall be provided a copy of the
conservation easement upon its completion.
The Habitat Management Plan willshall be developed as a requirement of the HCP being
developed for the project and willshall provide details on conservation management,
effectiveness monitoring, and annual reporting requirements.

Response to Comment CO1-16

Please see Response to Comment SA3-50 for changes to the mitigation measures in response to this
comment.

Response to Comment CO1-17

The commenter asks that Mitigation Measure BIO-24 for burrowing owls be modified to expand the
buffers to 200 meters for occupied burrows during the nesting season and 100 meters for burrows
during the non-breeding season. This issues is addressed in detail in Response to Comment SA3-17,
and Mitigation Measure BIO-24 has been changed, as seen in Chapter 3 of the Final EIR, to include
consulting with CDFW in the development of buffers during both the non-breeding and breeding
season.

Response to Comment CO1-18

Please see Responses to Comments CO1-4 and CO1-5 regarding kit fox impacts and offsite
mitigation. Please see Response to Comment CO1-15 for modifications to Mitigation Measure BIO8b.

Response to Comment CO1-19

Please see Response to Comment SA3-32. The installation of slats along the bottom of the chain link
fence was included at the request of CDFW. The request for the fencing to not be electrified was
incorporated.
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Response to Comment CO1-20
The commenter notes that Mitigation Measure BIO-31 does not directly cite the location of the Draft
APP and request a few changes to this mitigation measure. Mitigation Measure BIO-31 has been
updated to clearly identify the location of the APP in the EIR and to provide more detail on the
approach and commitments identified in the APP. Mitigation Measure BIO-31 is revised as follows.
Mitigation Measure BIO-31: Minimize effects on migratory waterfowl and shorebirds
through implementation of an Avian Protection Plan

The developer will shall implement an Avian Protection Plan (APP) for the proposed project in
order to reduce the project’s impacts on migratory waterfowl and shorebirds. The draft APP is
presented in Appendix E of the Draft EIR. The final APP will shall be subject to review and
approval by the County of Merced, USFWS, and CDFW prior to the operation of the facility. The
APP includes design and operational measures to avoid and minimize waterfowl and shorebird
mortality or injury from project infrastructure, which includes measures to minimize the effects
of new transmission lines (see also Mitigation Measure BIO-30) and lighting from construction
and operations (see also Mitigation Measure BIO-40). The APP also includes a training program
to educate facility staff on relevant federal and state regulations, the consequences of noncompliance, and information with reporting on dead or injured wildlife. The APP also includes
monitoring and reporting requirements, which includes ongoing monitoring by staff for dead
and injured birds during the first 3 years of the project, routine reporting by facility staff over
the life of the project, and an avian mortality study for the first 3 years of project operations.
Reports shall be submitted to USFWS, CDFW, and the County annually that summarize each year
of the avian mortality study and annual monitoring and results of routine monitoring (staff
reporting incidental observations of injured or dead birds). The APP also includes an adaptive
management approach to guide future operations of the project such that avian mortality and
injury are minimized for the life of the project. This approach includes consultation with USFWS,
CDFW, and Merced County following the 3 years of avian mortality studies to determine if the
facility is resulting in higher than expected avian mortality and a commitment to coordinate
with these agencies on devising management measures to reduce avian stranding, injury, and
mortality. Adaptive management measures may include actions to reduce raptor mortality, such
as the installation of perch discouragers to prevent raptors from using facilities, and measures
to reduce the risk of collision with solar panels, such as a hazing program with visual or auditory
deterrents.

Response to Comment CO1-21

The commenter requests revisions to Routine Monitoring and Reporting and Avian Mortality
Monitoring sections on page 9 of the APP. Specifically, the commenter requests that the routine
monitoring be changed from 2 years to “over the life of the project”. The intent of the routine
monitoring is to compliment the avian mortality study, which is a more concerted effort to search
for waterfowl and shorebirds during the peak migration periods, in order to detect any additional
birds observed outside of this period or on days when these surveys are not taking place. As noted
in Response to Comment SA5-37, the routine monitoring and avian mortality surveys have been
changed to 3 years to be consistent with current USFWS objectives and current industry standards
for avian fatality studies. As stated in the last paragraph on page 9 of the APP, facility operations and
maintenance staff are required to report dead, injured, and/or stranded birds to the facility manager
over the life of the project.
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The commenter also request that all uses of will in the APP be changed to shall. These changes have
been made, as shown in Attachment A of the Final EIR which provides the revised APP.

Response to Comment CO1-22

The commenter request that the avian mortality monitoring be changed from 2 years to 5 years.
Please see Responses to Comments SA5-37 and CO1-21 for a response to this comment.

Response to Comment CO1-23

The commenter suggests several changes to the avian use surveys described on page 10 of the draft
APP. Recent avian fatality studies conducted in the Altamont Pass Wind Resource Area over a 7-year
period have found no correlation between data from avian use surveys with the data from fatality
studies (ICF International 2014). In light of this information, the suggested changes to the draft APP,
namely changing the survey period from 1 year to 5 years, is not supported by the most recent
information available on such avian fatality studies. It is possible that avian use and avian mortality
are correlated at solar facilities compared to wind farms but the current proposal of conducting 1
year of surveys with the option of extending these surveys based on the first year of mortality data
allows for fairly evaluating the potential for correlation and provides for further study as needed
without committing to a specific time frame (i.e., 5 years) when such efforts may provide little
insight on fatalities.
The commenter suggests conducting the avian use surveys over the entire project site. The intent of
these surveys is to look for correlations between use and fatality and to inform adaptive
management. Extending the avian use surveys beyond the limits of project infrastructure is not
feasible in that it will not provide additional detail to make adaptive management decisions. The
draft APP allows for the establishment of observation stations based on topography and site
configuration.
However, the other edits suggested by the comment will be incorporated as follows. In addition, the
APP (Appendix E) has been revised as shown in Attachment A to the Final EIR.

Operational monitoring will shall include avian use surveys of the project area to estimate
relative abundance and relative use of the project area. Information describing the relative
abundance of species in the project area is important for helping to interpret the results of
carcass surveys and to guide adaptive management of the facility. Observation stations will shall
be established on the basis of topography and the site configuration. A biologist with binoculars
at an observation station should typically be able to observe birds within a 2,000-foot radius (an
area of approximately 280 acres). Considering that the solar arrays will occupy approximately
1,400 acres, at least 5 observation stations willshall be established. Viewsheds for each
observation point shall have minimal overlap and shall include adjacent habitats.

Surveys will shall consist of two 30-minute sessions per day (one in the morning, one in the
afternoon) at each observation point once per week for a minimum of 1 year. A biologist with
experience with bird identification experience willshall survey a 360° viewshed at each location,
recording the number of individuals of each species detected out to a maximum distance of
2,000 feet. To avoid nonrepresentative days, observations will shall not be conducted on days
with outlying weather conditions. Observers will shall make note of any species detected from
the observation station and any unusual behavior observed. The need to extend avian use
surveys beyond the first year willshall be evaluated in light of the first year of mortality data
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during consultation with USFWS, CDFW, and Merced County. The avian use surveys may be
conducted on the same day as carcass surveys as time allows.

Response to Comment CO1-24

The commenter suggest changes be made to the Carcass Surveys section of the draft APP (page 11).
These suggestions are addressed in Responses to Comments SA5-37 and CO1-21.

Response to Comment CO1-25

The commenter requests that the APP be modified to include a statement that the developer make
the annual avian reports available online and notify interested parties of their availability.
Interested parties may make specific requests to the USFWS, CDFW, or Merced County to receive
copies of these reports; however, it is at the discretion of these individual agencies to make these
reports available.

Response to Comment CO1-26

The commenter suggested changes to the Reporting section of the draft APP (page 11). Changes in
line with those suggested by the commenter have been made as described in Response to Comments
SA5-37.

Response to Comment CO1-27

The discussion of the potential Offsite Alternative in Chapter 4 of the Draft EIR explains why that
alternative was rejected. As discussed in Section 4.3 of the Draft EIR, the following criteria were
used to screen potential alternatives.




Does the alternative meet most or all of the project objectives?
Is the alternative potentially feasible?

Would the alternative substantially reduce one or more of the significant impacts associated
with the project?

These criteria mirror the requirements of State CEQA Guidelines Section 15126.6(c), which states:

Selection of a range of reasonable alternatives. The range of potential alternatives to the
proposed project shall include those that could feasibly accomplish most of the basic objectives
of the project and could avoid or substantially lessen one or more of the significant effects. The
EIR should briefly describe the rationale for selecting the alternatives to be discussed. The EIR
should also identify any alternatives that were considered by the lead agency but were rejected
as infeasible during the scoping process and briefly explain the reasons underlying the lead
agency’s determination. Additional information explaining the choice of alternatives may be
included in the administrative record. Among the factors that may be used to eliminate
alternatives from detailed consideration in an EIR are: (i) failure to meet most of the basic
project objectives, (ii) infeasibility, or (iii) inability to avoid significant environmental impacts.

State CEQA Guidelines Section 15126.6(f) explains that alternatives selection is governed by the
“rule of reason.”

The range of alternatives required in an EIR is governed by a “rule of reason” that requires the
EIR to set forth only those alternatives necessary to permit a reasoned choice. The alternatives
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shall be limited to ones that would avoid or substantially lessen any of the significant effects of
the project. Of those alternatives, the EIR need examine in detail only the ones that the lead
agency determines could feasibly attain most of the basic objectives of the project.

A potential alternative that fails to meet any one of the three screening criteria is properly rejected.
In the case of the Offsite Alternative, it fails to meet key project objectives, as explained in Section
4.3.1 of the Draft EIR. Further, it is infeasible, as will be discussed below. Because these two
screening criteria eliminate the Offsite Alternative, there is no need for a detailed analysis of the
similarities between the project and the Offsite Alternative.

With regard to the potential feasibility of potential alternatives, State CEQA Guidelines Section
15126.6(f)(1) states that:

Among the factors that may be taken into account when addressing the feasibility of alternatives
are site suitability, economic viability, availability of infrastructure, general plan consistency,
other plans or regulatory limitations, jurisdictional boundaries (projects with a regionally
significant impact should consider the regional context), and whether the proponent can
reasonably acquire, control or otherwise have access to the alternative site (or the site is already
owned by the proponent). No one of these factors establishes a fixed limit on the scope of
reasonable alternatives. (Citizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal.3d 553;
see Save Our Residential Environment v. City of West Hollywood (1992) 9 Cal.App.4th 1745, 1753,
fn. 1).

State CEQA Guidelines Section 15126.6(f)(2)(B) states that with regard to infeasibility “[i]f the lead
agency concludes that no feasible alternative locations exist, it must disclose the reasons for this
conclusion and should include the reasons in the EIR.” The Draft EIR makes this disclosure in Section
4.3.1.

The commenter provides a “response to each reason for not considering the Offsite Alternative.”
None of these are valid reasons for including the Offsite Alternative among the alternatives
examined in the Draft EIR. The following responds to each of the responses:

1. “There is no way to analyze the impacts relative to the Project without first considering the
Offsite Alternative and actually comparing the impacts.” This claim is the reverse of the State
CEQA Guidelines provision that alternatives can be screened and potential alternatives that
do not meet the screening criteria can be rejected. The purpose of the rule of reason is to
avoid the need to consider every alternative and to limit the alternatives to be analyzed to a
range of reasonable alternatives. The commenter suggests instead that the Offsite
Alternative be considered in the EIR and then rejected. This defeats the purpose of screening
for reasonable alternatives.

2. “Westlands CREZ is within proximity (~ 4 miles) to an existing 230 kV transmission line
owned by PG&E.” That is correct. However, there are three 230-kV transmission lines that
run directly through the project site. The point of interconnection (POI) would be on the
property at the switching station and would consist of a loop into the Los Banos-Panoche #1
230-kV line (Figure 2-3). The line has no known competitors in the CAISO interconnection
queue and has enough capacity to deliver the project’s full output. The project is proximate
to an existing transmission line while the Offsite Alternative clearly is not. This proximity
reduces the cost to the applicant, as well as the environmental impacts of installing
approximately 4 miles of transmission line. The Offsite Alternative does not meet the
objective of proximity to transmission lines.
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3. “Westlands CREZ is within a different county and would not meet the objectives for Merced
County, but this is not a reasonable objection.” The comment is incorrect. Merced County is
the lead agency for the project and as such is empowered to identify the project’s objectives.
Failure to meet the project objectives is one reason to reject a potential alternative under
State CEQA Guidelines Section 15126.6.

4. “Westlands CREZ is being developed separately, but this again is not a reasonable objection.”
The project is not a part of the WCREZ. In order to take part in the WCREZ, the applicant
would need to enter into agreement with Westlands Solar Park, the developer of the
WCREZ. This would require the applicant to spend new funds to purchase that agreement
and re-enter the CAISO connection queue, while at the same time forgoing its executed
CAISO interconnection agreement and the substantial investment that underlies the
agreement. This would not be a reasonable business choice.

Response to Comment CO1-28

The Draft EIR examines three alternatives, including the No Project Alternative. No Project
(Alternative 1) examines the reasonably foreseeable impact if the project were not approved.
Because it is a mandatory part of every EIR, there is no requirement in CEQA to examine the
potential feasibility of the No Project Alternative. This alternative represents the outcome of the lead
agency’s choice to deny the project. There are no practical constraints on Merced County that would
prevent it from denying the project if it so chooses.
CEQA does not require any of the alternatives to be examined in the same level of detail as the
project. The Draft EIR conforms to the provisions of State CEQA Guidelines Section 15126.6(d),
which states:

Evaluation of alternatives. The EIR shall include sufficient information about each alternative to
allow meaningful evaluation, analysis, and comparison with the proposed project. A matrix
displaying the major characteristics and significant environmental effects of each alternative
may be used to summarize the comparison. If an alternative would cause one or more significant
effects in addition to those that would be caused by the project as proposed, the significant
effects of the alternative shall be discussed, but in less detail than the significant effects of the
project as proposed. (County of Inyo v. City of Los Angeles (1981) 124 Cal.App.3d 1)

Alternative 3 is included in the alternatives analysis in order to provide decision makers information
about the environmental advantages of a smaller sized project. However, for the reasons set out in
Section 4.3.2 of the Draft EIR, it is considered potentially infeasible.
The examination of Alternatives 1, 2, and 3 in Section 4.3.2 of the Draft EIR includes a discussion of
the potential for each alternative to contribute to cumulative impacts.

Response to Comment CO1-29

The commenter states that Alternative 1, the No Project Alternative, is the environmentally superior
alternative. As stated in the Draft EIR on page 4-17, “if the No-Project Alternative is the
environmentally superior alternative, then CEQA requires an EIR to identify which of the other
alternatives is the environmental superior.” This is what has been done in the Draft EIR. For
clarification, the following changes are made to the text of the Draft EIR on page 4-17.
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Environmentally Superior Alternative
CEQA requires an EIR to examine a range of feasible alternatives to the project. CEQA Guidelines
Section 15126.6(e)(2) requires that the EIR identify which of those alternatives is the
environmentally superior alternative. If the No-Project Alternative is the environmentally
superior alternative, then CEQA requires an EIR to identify which of the other alternatives is the
environmental superior. Based on the assessment included within this chapter, the No-Project
Alternative is the environmentally superior alternative. Of the other alternatives analyzed,
Alternative 2, Distributed Power, would be considered the Environmentally Superior
Alternative.

In comparison to the project, Alternative 2 reduces impacts on agricultural resources, air
quality, biological resources, and project site traffic.

Table 4-1 provides an overview of the potential differences in the level of impacts under the
alternatives considered in this EIR.

Response to Comment CO1-30

Alternative 3 is discussed, along with the other alternatives, in Section 4.3.2 of the Draft EIR. It is set
forth and reviewed so that it can be considered by decision makers. For that reason, it is analyzed as
thoroughly as Alternatives 1 and 2 in the Draft EIR. The environmental advantages of Alternative 3
over the project are disclosed in Section 4.3.2.
Pursuant to CEQA case law, a Draft EIR includes those alternatives that are “potentially feasible.”
The final determination of feasibility will be made by the lead agency decision makers when they
adopt the findings of fact required under State CEQA Guidelines Section 15091 (California Native
Plant Society v. City of Santa Cruz (2009) 177 Cal. App. 4th 957; Sierra Club v. County of Napa (2004)
121 Cal.App.4th 1490). Because the Merced County Board of Supervisors has the final say over
whether an alternative is feasible or not, it may choose to adopt Alternative 3 in place of the project.
In other words, the Draft EIR’s determination of potential infeasibility does not require the Board to
find that Alternative 3 is infeasible.

Figure 2-3 in the Project Description chapter of the Draft EIR illustrates the area necessary for the
installation of the solar arrays and related facilities to provide 200 megawatts (MW) of solar power
while avoiding existing easements, areas that would require mass grading, potentially biologically
sensitive areas, and still providing space between arrays sufficient to allow access for maintenance
and machinery movement. Alternative 3 proposes to avoid installing arrays west of PG&E’s 230-kV
transmission line corridor. The commenter notes that the total area of the portion of the project site
located east of the 230-kV transmission line corridor (i.e., the area identified as the Reduced Size
Alternative) is similar in overall size to the area identified as being covered by the project arrays
(i.e., approximately 1,400 acres). However, reliance solely on acreage is misleading. Portions of the
eastern half of the project site are constrained by north facing slopes and terrain features that are
unsuitable for solar arrays in their natural condition. In an effort to avoid mass grading which yields
heavy environmental and economic costs, the current footprint was developed to maximize all
usable lands within the eastern side of the project site where mass grading would be avoided.

The project footprint was developed in consultation with USFWS and CDFW who emphasized the
avoidance of mass grading and also advised that sizeable areas of the southeastern portions of the
project site be excluded from development due to their fallow and potentially biologically sensitive
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nature. This guidance has been incorporated into the layout and no other lands east of the 230kV
line are suitable or available for solar development without mass grading or encroaching on
potentially sensitive habitat. Therefore, there is insufficient area solely within the eastern portion of
the project site to physically accommodate all of the arrays necessary to produce 200 MW of solar
power.

Limiting the site to the area east of the 230kV line would result in an approximate reduction of
75MW in generation capacity to an overall project capacity of 125MW (a reduction of approximately
38 percent). However, the fixed costs associated with developing and constructing the Wright Solar
Park cannot be supported by the reduced size alternative. One of the crucial elements driving the
economic feasibility of the Wright Solar Park is the Interconnection costs. Wright Solar Park has
executed a Large Generator Interconnection Agreement (LGIA) with PG&E and CAISO and has a
contractual cost obligation to interconnect the project in the $25-30 million range. The
Interconnection costs are fixed, so there would be no reduction in these costs if the project’s
capacity was reduced. This would result in an approximate 60% increase in the project’s
interconnection costs on a per MW basis if the project was reduced to 125MW. This substantial
increase in interconnection costs, combined with a substantially reduced revenue from the smaller
energy production capacity, would adversely affect the project’s ability to turn a profit. There is
increasing downward pressure on solar energy prices in today’s market, and increasingly projects
are developed ‘on the margin’ in order to stay competitive in the marketplace to have a success
project. The 125MW project is not viable because it cannot support the comparatively greater
interconnection costs given the pricing conditions of the market that prevent the project from
increasing its revenues. It is only at the proposed scale of 200MW that the project reaches a large
enough to capacity to support the interconnection costs assigned to the project in the LGIA while
being necessarily competitive in the energy market in order to have a successful project.
Therefore, Alternative 3 is not suitable because considering aggregate acreage is not the only
determining factor. One must also consider the pragmatic availability of those lands for solar
development and the economies of scale required to have a financially feasible project. The
proposed project is the only arrangement that results in an economically viable project while
working within the constraints and parameters of the project site.
Here are the key factors against a footprint limited to the eastern portion of the site.
•



All developable lands on the eastern half of the project site that can be used for solar have
already been incorporated in the existing design. Those areas that have not been developed
have been excluded from the design due to the existence of sloping terrain that is unsuitable for
solar without mass grading, USFWS/CDFW potential habitat exclusion areas, or easement areas
that must be avoided.

The project lands on the eastern portion of the project site include slopes. Preparing additional
land there for solar arrays would involve additional grading and associated cut and fill in order
to reduce the slopes to accommodate solar arrays. Increasing the ground coverage would
commensurately increase the site preparation costs across the project as a whole in comparison
to the project’s proposed design. The increased mass grading and cut/fill would result in a much
larger impact on the environment and is explicitly opposed by both USFWS and CDWF. It would
also increase air pollution emissions as a result of extra machinery and visual impacts as a result
of additional graded areas and changes in slopes on the portion of the site closest to travelers on
I-5.
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The contours on the eastern portion of the project site slope heavily to the north and east. These
areas are not suitable for solar as they would require grading to accommodate solar racking
equipment. Furthermore, solar deployed on these slopes would have increased shading
constraints and would require more area per watt as a result of the spacing the rows to be
further apart to avoid lost energy production.

The eastern half of the project site is constrained by underground gas pipelines with easements
that cannot be built over, require buffers, and thereby limit the ability to optimize layout. That
is, by not being able to utilize standard block sizes (as depicted in Figure 2-3), engineering and
balance of system costs would be increased (i.e., more steel, tracker models, cabling,).

Limiting the size will also limit the extent to which it will contribute to the reduction of GHG
emissions that would otherwise be produced by gas-fired power plants. This in turn reduces the
State’s ability to meet the Assembly Bill 32 objective of reducing statewide GHG emissions to
1990 levels by 2020.

Response to Comment CO1-31

Please see Response to Comment CO1-2 for a discussion on species surveys. Also, please see
Response to Comment CO1-30 for a discussion on a reduced project footprint and Response to
Comment SA3-13 regarding addition of kit fox movement corridors on the west side of the project
site.
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Letter CO2. Bob Giamapoli, Merced County Farm Bureau, dated August 22, 2014
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Responses to Comment Letter CO2 – Bob Giamapoli, Merced County Farm Bureau
Response to Comment CO2-1
The commenter expresses concerns that cancellation of the Williamson Act contracts for this project
will set a precedent. The Draft EIR does state, in Impact AG-2, that the project will result in a
significant unavoidable impact on agricultural resources at the site, including land under Williamson
Act contract. The comment appears to be directed at the decision makers, who will be in the position
of approving or denying the request for cancellation.

Pursuant to state law, all Williamson Act cancellations require individualized, fact-based findings to
support them. (Government Code Sections 51280-51287) Because each cancellation request is
considered on the basis of its own unique characteristics, no precedent is set by that cancellation.
No further response is required in the EIR.

Response to Comment CO2-2

As discussed in the Draft EIR under Impact UT-4: Creation of a need for new or expanded entitlements
or resources for sufficient water supply, despite drought conditions in California, the San Luis Water
District anticipates that there will be adequate water supplies to serve the project. In his letter to
Tom Fitzgerald of Frontier Renewables dated March 14, 2014, San Luis Water District Assistant
General Manager Lon M. Martin concluded after reviewing the availability of water supplies:
Notwithstanding the foregoing, you should have no difficulty securing adequate water to serve
the project. Potential sources of water supply include CVP [Central Valley Project] Ag allocation
associated with the land on which the Wright project will be developed and/or supplemental
water acquired by the District or other parties. By virtue of the District’s Rules and Regulations,
each acre in the District is eligible for a 2.1 acre-feet per acre of land at 100% allocation.
However, over the last four years, the average annual water allocation has been approximately
35% of the 2.1 acre-ft per acre. Your agreement with the fee title holders of the project lands
should include provisions to assure adequate water supply to meet the small annual needs of
your project.

The letter in its entirety is reproduced as Appendix M to this Final EIR.
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Responses to Comments from Individuals
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Letter I1. Marilyn Wright, dated August 22, 2014
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Responses to Comment Letter I1 – Marilyn Wright
Response to Comment I1-1
The commenter states that she has a 360-degree view of the surrounding area that she enjoys
because it is private, beautiful, and peaceful. A large part of this view is identified by the commenter
as being available from the commenter’s front door area. She states that views from the residence,
which is located approximately 0.5 mile from the project, will look directly at the proposed project,
which is located up the hill from the residence. Affected residential views, including views from the
area of the commenter’s property are analyzed in Impact AES-2 (page 3.1-13) and Impact AES-4
(page 3.1-16) of the Draft EIR, which are identified as significant impacts. Mitigation Measures AES2 and AES-4 are identified in the EIR to reduce these impacts, but the EIR concludes that these
impacts will not be reduced to a less-than-significant level by these measures, and thus will be
significant and unavoidable.

Response to Comment I1-2

The commenter attended the scoping meeting for this project and is referencing the Notice of
Preparation in her comments. While the commenter did not submit a letter in response to the Notice
of Preparation for this EIR, she did offer comments on the scope of the EIR at that time which were
noted and addressed in the Draft EIR. Figure 3.10-1 of the Draft EIR shows seven residences in the
vicinity of the project site. In response to the comment that water has not been found by drilling in
the area, the proposed project does not intend to use groundwater, but to obtain surface water for
all water needs, as described in Chapter 2 of the Draft EIR.

Response to Comment I1-3

The commenter states that the proposed project will result in traffic problems on Billy Wright Road.
The Draft EIR describes traffic impacts on Billy Wright Road and its intersection with SR 152 in
Section 3.11 of the Draft EIR. Please also see the responses to comments I1-4 and I1-6.

Response to Comment I1-4

The commenter references page 19 of the Notice of Preparation, which contained an earlier version
of the project description that implied that work would be completed on a faster schedule. Please
see pages 2-18 and 2-19 of the Draft EIR for the current project description. The applicant
anticipates that construction and testing of the project would take a total of 24 months to complete
(not 6 months). Approximately 10,307 truck trips are assumed to be needed during that time for
project construction-related deliveries (e.g., tracking system, various supplies, and electrical system
components). The traffic anticipated as a result of the project and its air quality impacts are
disclosed and analyzed in Sections 3.11.2 and 3.2.2 of the EIR, respectively. There will be localized
impacts. Construction of the proposed project will increase traffic on Billy Wright Road as described
in the EIR.
The project incorporates a number of elements that will be undertaken during construction to
reduce the traffic-related impacts on neighbors.
•

The access and interior roads would be surfaced with aggregate, be dust free, and would be
maintained to facilitate onsite circulation for emergency vehicles during all weather
conditions.
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Sections of Billy Wright Road would need to be improved to accommodate equipment
delivery. Some sections of the road would require grading and repaving.

Roads and other work areas would be periodically sprayed with water to reduce dust. Roads
and work areas may also be treated with approved dust-suppression products.

Perimeter roads and evenly distributed interior access roads would conform to Merced
County and State of California Fire Code standards. Existing roads would be improved and
new roads constructed to a minimum 20-foot width and would be made using all-weather
aggregate base. In addition, the project would meet the minimum standards set forth by
Public Resources Code Section 4290, Title 14, for fire protection and emergency water
standards.

In addition, as stated in the last sentence of the section on Phased Schedule and Workforce
Requirements in Section 2.3.7:

All proposed construction activities would be completed within approved working times, as
dictated by Merced County Code Section 18.41.070, and would conform to standard conditions
in Planning Commission Resolution No. 97-1.

Merced County Code Section 18.41.070 establishes the following noise limitations during
construction that also limit work hours:

Elevated Noise Level During Construction. During construction, the noise level may be
temporarily elevated. To minimize the impact, all construction in or adjacent to urban areas
shall follow the following procedures for noise control: Construction hours shall be limited to
the daytime hours between seven a.m. and six p.m., and all construction equipment shall be
properly muffled and maintained.

Planning Commission Resolution No. 97-1 would impose the following pertinent requirement.
•

The applicant shall ensure that construction hours shall be limited to the daytime hours
between 7:00 a.m. and 6:00 p.m., and all construction equipment shall be properly muffled
and maintained.

Response to Comment I1-5

The commenter lists issues that she “did not get to in her letter, but are extremely important.” The
listed issues of air quality, hazards, noise, land use compatibility, and water quality are addressed in
the Draft EIR in Chapter 3.3, Air Quality and Greenhouse Gases, Chapter 3.7, Hazards and Hazardous
Materials, Chapter 3.10, Noise, Chapter 3.9, Land Use, and Chapter 3.8, Hydrology and Water Quality,
respectively.

Response to Comment I1-6

The commenter states her concerns that the project will result in impacts related to traffic, which is
addressed in Section 3.11 of the Draft EIR, noise, which is addressed in Section 3.10 of the Draft EIR,
and dust, which is addressed in Section 3.3 of the Draft EIR. Land use impacts are addressed in
Section 3.9, and any potential community impacts are discussed specifically in Impact LU-1.
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The traffic noise analysis was based on the planned delivery trips and worker commutes. It
concluded that the impact would be less than significant given the distance of residences from the
road and with implementation of the Mitigation Measure NOI-1.
Mitigation Measure NOI-1: Employ noise-reducing construction practices

The applicant will implement construction practices to ensure compliance with applicable
County noise standards. Measures to be employed include but are not limited to the following.







Limit onsite truck speed to 5 mph to reduce truck-generated noise.

Fixed construction equipment, including compressors and generators, will be located as far
as feasibly possible from residential properties.
All construction equipment powered by gasoline or diesel engines will have sound control
devices that are at least as effective as those originally provided by the manufacturer and
that all equipment be operated and maintained to minimize noise generation.

Where necessary noise-reducing enclosures or temporary barriers will be used around
noise-generating equipment. Where feasible existing barrier features (terrain, structures)
will be used to block sound transmission.

In addition, as stated in the last sentence of the section on Phased Schedule and Workforce
Requirements in Section 2.3.7:

All proposed construction activities would be completed within approved working times, as
dictated by Merced County Code Section 18.41.070, and would conform to standard conditions
in Planning Commission Resolution No. 97-1.

Merced County Code Section 18.41.070 establishes the following noise limitations during
construction:

Elevated Noise Level During Construction. During construction, the noise level may be
temporarily elevated. To minimize the impact, all construction in or adjacent to urban areas
shall follow the following procedures for noise control: Construction hours shall be limited to
the daytime hours between seven a.m. and six p.m., and all construction equipment shall be
properly muffled and maintained.

Planning Commission Resolution No. 97-1 would impose the following pertinent requirements.
•
•
•
•

No use shall be permitted which creates dust, fumes, odors, vibrations, heat, glare or
electrical disturbances beyond the boundaries of the site.

Exposed earth surfaces shall be watered as needed, whenever needed, in order to prevent
dust from leaving the project site on that phase of the project presently under development.

Mud and dirt carried from the development onto adjacent roadways shall be cleaned-up
daily.

The applicant shall ensure that construction hours shall be limited to the daytime hours
between 7:00 a.m. and 6:00 p.m., and all construction equipment shall be properly muffled
and maintained.

Please see the Response to Comment I1-4 regarding traffic.
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Chapter 3

Draft EIR Errata
This chapter contains revisions to the Draft EIR that have been made in response to the comments
received or to otherwise make minor changes to the Draft EIR. The revisions are organized
according to their order of appearance in the Draft EIR. The Executive Summary table summarizing
impacts and mitigation measures has been revised and is presented in full in this chapter.

Changes to the Draft EIR

The first item in this chapter is the revised Executive Summary. This updates the Executive
Summary found in the Draft EIR to account for any changes to the impacts and mitigation measures
that have resulted from responding to comments.
The revisions to the text of the Draft EIR follow. The text revisions are identified by Draft EIR page
number and section number, as applicable. Where practical, revisions are included in the full
paragraph where they are found in the Draft EIR. Deletions from the Draft EIR are shown as
“strikeout” (e.g., strikeout) text; additions are underlined (e.g., addition).
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Impact AES-5: Creation of a new source of substantial
light or glare that would adversely affect daytime or
nighttime views in the area
Agricultural Resources
Impact AG-1: Conversion of important farmland to
nonagricultural use
Impact AG-2: Conflict with existing zoning for
agricultural use or with a Williamson Act contract
Impact AG-3: Potential to cause changes in the existing
environment that could result in conversion of important
farmland to nonagricultural use
Air Quality and Greenhouse Gas Emissions
Impact AQ-1: Conflict with or obstruct implementation of
the applicable air quality plan

Impact
Aesthetics
Impact AES-1: Temporary visual impacts caused by
construction activities
Impact AES-2: Potential to have a substantial adverse
effect on a scenic vista
Impact AES-3: Potential to substantially damage scenic
resources along a scenic highway
Impact AES-4: Degradation of the existing visual
character or quality of the site and its surroundings

Mitigation Measure AES-1: Limit construction to daylight
hours near residences
Mitigation Measure AES-2: Apply aesthetic design treatments
to all structures to the extent feasible
None

3-2

None

No Impact

Less than
Significant

None

Mitigation Measure AG-1: Enter into a Solar Community
Benefits Agreement
None

Significant

Less than
Significant
Significant and
Unavoidable

Level of
Significance
after Mitigation
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Less than
Significant
Significant and
Unavoidable

Mitigation Measure AES-2: Apply aesthetic design treatments Significant and
to all structures to the extent feasible
Unavoidable
Mitigation Measure AES-4: Convene an informational
workshop and reflect community comments in the design of
buildings
None

Significant

Less than
Significant

Less than
Significant
Significant

Significant

Significant

Level of
Significance Proposed Mitigation Measure(s)

Table ES-1. Impacts and Mitigation Measures, by Resource Topic

Executive Summary
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Impact AQ-4: Expose sensitive receptors to substantial
pollutant concentrations
Impact AQ-5: Create objectionable odors affecting a
substantial number of people
Impact AQ-6: Generation of greenhouse gas emissions,
either directly or indirectly, that may have a significant
Impact on the environment

Less than
Significant
Less than
Significant
Less than
Significant

3-3

None

None

Mitigation Measure AQ-2b: Implement measures to reduce
construction emissions from off-road construction
equipment
Mitigation Measure AQ-2c: Ensure fleet modernization for
on-road material delivery and haul trucks during
construction
Mitigation Measure AQ-2d: Implement Measures to Comply
with SJVAPCD Rule 9510, Indirect Source Review
Mitigation Measure AQ-2e: Enter into a Voluntary Emissions
Reduction Agreement with SJVAPCD
None

Level of
Significance Proposed Mitigation Measure(s)
Significant
Mitigation Measure AQ-2a: Prepare and implement a dust
control plan to comply with SJVAPCD Regulation VIII
Requirements to control construction emissions of PM10
Mitigation Measure AQ-2b: Implement measures to reduce
construction emissions from off-road construction
equipment
Mitigation Measure AQ-2c: Ensure fleet modernization for
on-road material delivery and haul trucks during
construction
Mitigation Measure AQ-2d: Implement measures to comply
with SJVAPCD Rule 9510, Indirect Source Review
Mitigation Measure AQ-2e: Enter into a Voluntary Emissions
Reduction Agreement with SJVAPCD
Less than
None
Significant

Impact AQ-2: Violate any air quality standard or
contribute substantially to an existing or projected air
quality violation (SCAQMD)
Impact AQ-3: Result in a cumulatively considerable net
Significant
increase of any criteria pollutant for which the project
region is a nonattainment area for an applicable federal
or state ambient air quality standard (including releasing
emissions that exceed quantitative thresholds for ozone
precursors)

Impact
Impact AQ-2: Violate any air quality standard or
contribute substantially to an existing or projected air
quality violation (SJVAPCD)
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Less than
Significant

Level of
Significance
after Mitigation
Less than
Significant
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Significant

Less than
Significant

Significant
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Impact BIO-6: Potential for maintenance activities to
Significant
result in adverse impacts on valley elderberry longhorn
beetle
Impact BIO-7: Potential for decommissioning activities to Significant
result in adverse impacts on valley elderberry longhorn
beetle

Impact BIO-5: Potential for construction activities to
result in adverse impacts on valley elderberry longhorn
beetle

3-4

Mitigation Measure BIO-2a: Avoid and minimize impacts on
biological resources
Mitigation Measure BIO-5: Implement measures prior to and
during construction to avoid or protect habitat for valley
elderberry longhorn beetle

Mitigation Measure BIO-2a: Avoid and minimize impacts on
biological resources
Mitigation Measure BIO-2b: Avoid and minimize impacts on
the alkali vernal pool
Mitigation Measure BIO-2a: Avoid and minimize impacts on
biological resources
Mitigation Measure BIO-5: Implement measures prior to and
during construction to avoid or protect habitat for valley
elderberry longhorn beetle
Mitigation Measure BIO-6: Avoid and minimize operation and
maintenance impacts on valley elderberry longhorn beetle

Mitigation Measure BIO-2a: Avoid and minimize impacts on
biological resources
Mitigation Measure BIO-2b: Avoid and minimize impacts on
the alkali vernal pool
None

None

Level of
Significance Proposed Mitigation Measure(s)
Significant
Mitigation Measure AQ-7: Low SF6 leak rate circuit breakers
and monitoring

Impact BIO-3: Potential for operation and maintenance
Less than
activities to result in adverse impacts on vernal pool
Significant
branchiopods
Impact BIO-4: Potential for decommissioning activities to Significant
result in adverse impacts on vernal pool branchiopods

Impact
Impact AQ-7: Conflict with an applicable plan, policy, or
regulation adopted for the purpose of reducing the
emissions of greenhouse gases
Biological Resources
Impact BIO-1: Potential for ground-disturbing activities
to result in adverse impacts on special-status plants or
habitat occupied by special-status plants
Impact BIO-2: Potential for construction activities to
result in adverse impacts on vernal pool branchiopods
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Less than
Significant

Less than
Significant

Less than
Significant

Less than
Significant

Less than
Significant

Level of
Significance
after Mitigation
Less than
Significant
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Level of
Significance Proposed Mitigation Measure(s)
Impact
Impact BIO-8: Potential for construction activities to
Significant
Mitigation Measure BIO-2a: Avoid and minimize impacts on
result in adverse impacts on California tiger salamander
biological resources
Mitigation Measure BIO-2b: Avoid and minimize impacts on
the alkali vernal pool
Mitigation Measure BIO-8a: Avoid and minimize impacts
prior to and during construction and ground-disturbing
activities on special-status amphibians
Mitigation Measure BIO-36: Avoid and minimize impacts on
San Joaquin kit fox and American badger
Mitigation Measure BIO-8b: Place a conservation easement
on the offsite mitigation lands
Impact BIO-9: Potential for operations and maintenance Significant
Mitigation Measure BIO-9: Avoid and minimize effects on
activities to affect California tiger salamander
special-status amphibians during project operations
Impact BIO-10: Potential for decommissioning activities Significant
Mitigation Measure BIO-10: Avoid and minimize impacts on
to result in adverse impacts on California tiger
special-status amphibians during decommissioning activities
salamander
Mitigation Measure BIO-36: Avoid and minimize impacts on
San Joaquin kit fox and American badger
Impact BIO-11: Potential for construction activities to
Significant
Mitigation Measure BIO-2a: Avoid and minimize impacts on
result in adverse impacts on California red-legged frog
biological resources
Mitigation Measure BIO-8a: Avoid and minimize impacts
prior to and during construction and ground-disturbing
activities on special-status amphibians
Impact BIO-12: Potential for operations and maintenance Significant
Mitigation Measure BIO-9: Avoid and minimize effects on
activities to affect California red-legged frog
special-status amphibians during project operations
Impact BIO-13: Potential for decommissioning activities Significant
Mitigation Measure BIO-10: Avoid and minimize impacts on
to result in adverse impacts on California red-legged frog
special-status amphibians during decommissioning activities
Impact BIO-14: Potential for construction activities to
Significant
Mitigation Measure BIO-2a: Avoid and minimize impacts on
result in adverse impacts on western spadefoot toad
biological resources
Mitigation Measure BIO-2b: Avoid and minimize impacts on
the alkali vernal pool
Mitigation Measure BIO-8a: Avoid and minimize impacts
prior to and during construction and ground-disturbing
activities on special-status amphibians
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Less than
Significant
Less than
Significant
Less than
Significant

Less than
Significant

Less than
Significant
Less than
Significant

Level of
Significance
after Mitigation
Less than
Significant

Draft EIR Errata

Wright Solar Park
Final Environmental Impact Report

Impact BIO-19: Potential for operations and maintenance
activities to result in adverse impacts on Blainville’s
horned lizard and San Joaquin whipsnake
Impact BIO-20: Potential for decommissioning activities
to result in adverse impacts on Blainville’s horned lizard
and San Joaquin whipsnake
Impact BIO-21: Potential for construction activities to
result in adverse impacts on blunt-nosed leopard lizard
Impact BIO-22: Potential for operations and maintenance
activities to result in adverse impacts on blunt-nosed
leopard lizard

Impact
Impact BIO-15: Potential for operation and maintenance
activities to result in adverse impacts on western
spadefoot toad
Impact BIO-16: Potential for decommissioning activities
to result in adverse impacts on western spadefoot toad
Impact BIO-17: Potential for construction and
decommissioning activities to result in adverse impacts
on western pond turtle
Impact BIO-18: Potential for construction activities to
result in adverse impacts on Blainville’s horned lizard,
and San Joaquin whipsnake

County of Merced

Less than
Significant

Mitigation Measure BIO-22: Avoid and minimize potential
impacts on blunt-nosed leopard lizard

Less than
Significant
Significant

3-6

None

Less than
Significant

Significant

Significant
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Less than
Significant

Less than
Significant

Mitigation Measure BIO-2a: Avoid and minimize impacts on
biological resources
Mitigation Measure BIO-8a: Avoid and minimize impacts
prior to and during construction and ground-disturbing
activities on special-status amphibians
Mitigation Measure BIO-8b: Place a conservation easement
on the offsite mitigation lands
Mitigation Measure BIO-18: Avoid and minimize effects on
Blainville’s horned lizard, and San Joaquin whipsnake
Mitigation Measure BIO-36: Avoid and minimize impacts on
San Joaquin kit fox and American badger
Mitigation Measure BIO-37: Enhance and maintain site
conditions to allow San Joaquin kit fox dispersal through the
project site
Mitigation Measure BIO-19: Avoid and minimize effects on
Blainville’s horned lizard and San Joaquin whipsnake during
project operations
Mitigation Measure BIO-18: Avoid and minimize effects on
Blainville’s horned lizard, and San Joaquin whipsnake

Significant

Less than
Significant

Mitigation Measure BIO-8b: Place a conservation easement
on the offsite mitigation lands
None

Less than
Significant

Level of
Significance
after Mitigation
Less than
Significant

Significant

Level of
Significance Proposed Mitigation Measure(s)
Significant
Mitigation Measure BIO-9: Avoid and minimize effects on
special-status amphibians during project operations
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Level of
Significance Proposed Mitigation Measure(s)
Impact
Impact BIO-23: Potential for decommissioning activities Significant
Mitigation Measure BIO-8b: Place a conservation easement
to result in adverse impacts on blunt-nosed leopard
on the offsite mitigation lands
lizard
Mitigation Measure BIO-22: Avoid and minimize potential
impacts on blunt-nosed leopard lizard
Impact BIO-24: Potential for construction activities to
Significant
Mitigation Measure BIO-2a: Avoid and minimize impacts on
result in adverse impacts on western burrowing owl
biological resources
Mitigation Measure BIO-24: Avoid, minimize, and
compensate for potential impacts on western burrowing owl
Impact BIO-25: Potential for operations and maintenance Significant
Mitigation Measure BIO-24: Avoid, minimize, and
activities to result in adverse impacts on western
compensate for potential impacts on western burrowing owl
burrowing owl
Mitigation Measure BIO-25: Avoid and minimize impacts on
western burrowing owl during routine operations and
maintenance activities
Impact BIO-26: Potential for decommissioning activities Significant
Mitigation Measure BIO-24: Avoid, minimize, and
to result in adverse impacts on western burrowing owl
compensate for potential impacts on western burrowing owl
Impact BIO-27: Potential for construction activities to
Significant
Mitigation Measure BIO-27a: Avoid and minimize effects on
result in adverse impacts on Swainson’s hawks
nesting Swainson’s hawks
Mitigation Measure BIO-27b: Compensate for the loss of
Swainson’s hawk foraging habitat
Impact BIO-28: Potential for decommissioning activities Significant
Mitigation Measure BIO-27a: Avoid and minimize effects on
to result in adverse impacts on nesting Swainson’s
nesting Swainson’s hawks
hawks
Impact BIO-29: Potential for construction activities to
Significant
Mitigation Measure BIO-27b: Compensate for the loss of
result in impacts on other special-status and non-special
Swainson’s hawk foraging habitat
status birds
Mitigation Measure BIO-29: Avoid and minimize impacts on
nesting birds
Impact BIO-30: Potential for new transmission lines to
Significant
Mitigation Measure BIO-30: Minimize the potential for birds
affect birds
to be impacted by new project transmission lines
Impact BIO-31: Potential for solar arrays to affect
Significant
Mitigation Measure BIO-31: Minimize effects on migratory
migratory waterfowl and shorebirds during the
waterfowl and shorebirds through implementation of an
operation of the proposed project
Avian Protection Plan

County of Merced
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Less than
Significant
Significant and
Unavoidable

Less than
Significant

Less than
Significant

Less than
Significant
Less than
Significant

Less than
Significant

Less than
Significant

Level of
Significance
after Mitigation
Less than
Significant
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Level of
Significance Proposed Mitigation Measure(s)
Impact
Impact BIO-32: Potential impacts on other special-status Significant
Mitigation Measure BIO-29: Avoid and minimize impacts on
and non-special-status birds from project
nesting birds
decommissioning
Impact BIO-33: Potential for construction activities to
Significant
Mitigation Measure BIO-37: Enhance and maintain site
result in adverse impacts on San Joaquin pocket mouse
conditions to allow San Joaquin kit fox dispersal through the
project site
Impact BIO-34: Potential for operations and maintenance Significant
Mitigation Measure BIO-34: Avoid and minimize effects on
activities to result in adverse impacts on San Joaquin
San Joaquin pocket mouse during project operations
pocket mouse
Impact BIO-35: Potential for decommissioning activities Significant
Mitigation Measure BIO-35: Avoid and minimize impacts on
to result in adverse impacts on San Joaquin pocket
San Joaquin pocket mouse during decommissioning activities
mouse
Mitigation Measure BIO-36: Avoid and minimize impacts on
San Joaquin kit fox and American badger
Impact BIO-36: Potential for construction activities to
Significant
Mitigation Measure BIO-36: Avoid and minimize impacts on
result in adverse impacts on San Joaquin kit fox and
San Joaquin kit fox and American badger
American badger
Impact BIO-37: Disruption of movement corridor for San Significant
Mitigation Measure BIO-8b: Place a conservation easement
Joaquin kit fox
on the offsite mitigation lands
Mitigation Measure BIO-37: Enhance and maintain site
conditions to allow San Joaquin kit fox dispersal through the
project site
Impact BIO-38: Potential for decommissioning activities Significant
Mitigation Measure BIO-36: Avoid and minimize impacts on
to result in adverse impacts on San Joaquin kit fox and
San Joaquin kit fox and American badger
American badger
Impact BIO-39: Potential for construction activities to
Significant
Mitigation Measure BIO-39: Avoid and minimize effects on
result in adverse impacts on special-status bats
special-status bats
Impact BIO-40: Potential for project lighting to result in Significant
Mitigation Measure BIO-40: Minimize the effect of project
adverse impacts on special-status bats, birds, and other
lighting on wildlife
wildlife
Impact BIO-41: Potential for solar arrays to affect bats
Less than
None
during the operation of the proposed project
Significant
Impact BIO-42: Potential for project to result in adverse Less than
None
impacts on the movement of common wildlife species
Significant
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Less than
Significant
Less than
Significant

Less than
Significant

Less than
Significant

Less than
Significant

Less than
Significant

Less than
Significant

Less than
Significant

Level of
Significance
after Mitigation
Less than
Significant
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Level of
Significance Proposed Mitigation Measure(s)
Impact
Impact BIO-43: Potential for ground-disturbing activities No Impact
None
to result in substantial adverse impacts on any riparian
habitat or other sensitive natural community identified
in local or regional plans, policies, or regulations, or by
the CDFW or USFWS
Impact BIO-44: Adverse impacts on wetlands and/or
Significant
Mitigation Measure BIO-44a: Avoid and minimize impacts on
waters through direct removal, filling, hydrological
wetlands and waters during project construction
interruption, or other means
Mitigation Measure BIO-44b: Restore and/or compensate for
the loss of wetlands and waters
Impact BIO-45: Potential for ground-disturbing activities Less than
None
to result in adverse impacts on common plant species
Significant
and common habitats at the project site
Cultural Resources
Impact CUL-1: Potential to cause a substantial adverse
No Impact
None
change in the significance of a historical resource
Impact CUL-2: Potential to cause a substantial adverse
Significant
Mitigation Measure CUL-2: Stop work if cultural resources
change in the significance of an archaeological resource
are encountered during ground-disturbing activities
Impact CUL-3: Disturbance of any human remains,
Significant
Mitigation Measure CUL-3: Stop work if human remains are
including those interred outside of formal cemeteries
encountered during ground-disturbing activities
Geology, Soils, Mineral Resources and Paleontological Resources
Impact GEO-1: Exposure of people or structures to
Significant
Mitigation Measure GEO-1: Conduct a final geotechnical
potential substantial adverse effects involving rupture of
investigation and report and incorporate results into project
a known earthquake fault, strong seismic ground
design
shaking, seismic-related ground failure, including
liquefaction, or landslides
Impact GEO-2: Potential to result in substantial soil
Significant
Mitigation Measure WQ-1: Prepare a stormwater pollution
erosion or the loss of topsoil
prevention plan with construction site best management
practices
Impact GEO-3: Placement of project-related facilities on a Significant
Mitigation Measure GEO-1: Conduct a final geotechnical
geologic unit or soil that is unstable or that would
investigation and report and incorporate results into project
become unstable as a result of the project and potentially
design
result in an onsite or offsite landslide, lateral spreading,
subsidence, liquefaction, or collapse
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Less than
Significant

Less than
Significant

Less than
Significant

Less than
Significant
Less than
Significant

Less than
Significant

Level of
Significance
after Mitigation
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Less than
Significant
Less than
Significant

Mitigation Measure HAZ-1a: Fit the battery containers with a
fire suppression system
Mitigation Measure HAZ-1b: Implement a fire protection plan
Mitigation Measure WQ-1: Prepare a stormwater pollution
prevention plan with construction site best management
practices

Impact HAZ-2: Creation of a significant hazard to the
Significant
public or the environment through reasonably
foreseeable upset and accident conditions involving the
release of hazardous materials into the environment
Impact HAZ-3: Emission of hazardous emissions or
No Impact
handling of hazardous or acutely hazardous materials,
substances, or waste within 0.25 mile of an existing or
proposed school
Impact HAZ-4: Placement of project-related facilities on a No Impact
site that is included on a list of hazardous materials sites,
and resulting creation of a significant hazard to the
public or the environment

Hazards and Hazardous Materials
Impact HAZ-1: Creation of a significant hazard to the
Significant
public or the environment through the routine transport,
use, or disposal of hazardous materials

Mitigation Measure GEO-7a: Educate construction personnel Less than
in recognizing fossil materials and their importance
Significant
Mitigation Measure GEO-7b: Paleontological monitoring, stop
work and fossil recovery

Significant

Less than
Significant

Level of
Significance
after Mitigation
Less than
Significant

None

Level of
Significance Proposed Mitigation Measure(s)
Significant
Mitigation Measure GEO-1: Conduct a final geotechnical
investigation and report and incorporate results into project
design
Significant
Mitigation Measure GEO-1: Conduct a final geotechnical
investigation and report and incorporate results into project
design

Draft EIR Errata

No Impact

Impact
Impact GEO-4: Placement of project-related facilities on
expansive soil, creating substantial risks to life or
property
Impact GEO-5: Placement of facilities on soils incapable
of adequately supporting the use of septic tanks or
alternative wastewater disposal systems in areas where
sewers are not available for the disposal of wastewater
Impact GEO-6: Result in the loss of availability of a
known mineral resources that would be value to the
region and the residents of the state or in the loss of
availability of a locally-important mineral resource
recovery site delineated on a local general plan, specific
plan, or other land use plan
Impact GEO-7: Direct or indirect destruction of a unique
paleontological resource or site or unique geologic
feature
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Impact WQ-2: Substantial depletion of groundwater
supplies or substantial interference with groundwater
recharge
Impact WQ-3: Substantial alteration of existing drainage
patterns in a manner that would result in substantial
erosion or siltation onsite or offsite
Impact WQ-4: Substantial alteration of existing drainage
patterns in a manner that would result in flooding onsite
or offsite

Impact HAZ-8: Exposure of people or structures to a
significant risk involving wildland fires
Hydrology and Water Quality
Impact WQ-1: Violation of any water quality standard or
WDR

Less than
Significant

3-11

None

None

Less than
Significant

Less than
Significant

Mitigation Measure WQ-1: Prepare a stormwater pollution
prevention plan with construction site best management
practices
None

Significant

Significant

Less than
Significant

Level of
Significance
after Mitigation
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Mitigation Measure TRA-1a: Install a separate right turn lane Less than
on the Billy Wright Road approach to SR 152
Significant
OR
Mitigation Measure TRA-1b: Stage the construction employee
work schedule so that no more than 200 employees will
leave the site during the PM Peak Hour
AND
Mitigation Measure TRA-1c: Address safety concerns at the
Intersection of SR 152/33 and Billy Wright Road
Mitigation Measure HAZ-1b: Implement a fire protection plan Less than
Significant

None

Level of
Significance Proposed Mitigation Measure(s)
No Impact
None

Impact
Impact HAZ-5: Placement of project-related facilities
within an airport land use plan area or, where such a
plan has not been adopted, within 2 miles of a public
airport or public use airport, resulting in a safety hazard
for people residing or working in the project area
Impact HAZ-6: Placement of project-related facilities in
No Impact
the vicinity of a private airstrip, resulting in a safety
hazard for people residing or working in the project area
Impact HAZ-7: Impairment of implementation of, or
Significant
physical interference with an adopted emergency
response plan or emergency evacuation plan
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Land Use and Planning, Population and Housing
Impact LU-1: Physical division of an established
community
Impact LU-2: Conflict with any applicable land use plan,
policy, or regulation of an agency with jurisdiction over
the project adopted for the purpose of avoiding or
mitigating an environmental effect
No Impact

None

Significant

3-12

Mitigation Measure AQ-2a: Prepare and Implement a Dust
Control Plan to Comply with SJVAPCD Regulation VIII
Requirements to Control Construction Emissions of PM 10
Mitigation Measure AQ-2d: Implement Measures to Comply
with SJVAPCD Rule 9510, Indirect Source Review
Mitigation Measure AQ-2e: Enter into a Voluntary Emissions
Reduction Agreement with SJVAPCD
Mitigation Measure BIO-2a: Avoid and minimize impacts on
biological resources
Mitigation Measure BIO-2b: Avoid and minimize impacts on
the alkali vernal pool

Level of
Significance Proposed Mitigation Measure(s)
Impact
Impact WQ-5: Creation of or contribution to runoff water Less than
None
that would exceed the capacity of existing or planned
Significant
stormwater drainage systems or provide substantial
additional sources of polluted runoff
Impact WQ-6: Other substantial degradation of water
No Impact
None
quality
Impact WQ-7: Placement of housing within a 100-year
No Impact
None
flood hazard area
Impact WQ-8: Placement of structures that would
No Impact
None
impede or redirect floodflows within a 100-year flood
hazard area
Impact WQ-9: Exposure of people or structures to
No Impact
None
significant risk involving flooding, including flooding as a
result of the failure of a levee or dam
Impact WQ-10: Contribution to inundation by seiche,
Less than
None
tsunami, or mudflow
Significant
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Significant and
Unavoidable

Level of
Significance
after Mitigation
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Level of
Level of
Significance
Significance Proposed Mitigation Measure(s)
after Mitigation
Mitigation Measure BIO-5: Implement measures prior to and
during construction to avoid or protect habitat for valley
elderberry longhorn beetle
Mitigation Measure BIO-6: Avoid and minimize operation and
maintenance impacts on valley elderberry longhorn beetle
Mitigation Measure BIO-8a: Avoid and minimize impacts
prior to and during construction and ground-disturbing
activities on special-status amphibians
Mitigation Measure BIO-8b: Place a conservation easement
on the offsite mitigation lands
Mitigation Measure BIO-9: Avoid and minimize effects on
special-status amphibians during project operations
Mitigation Measure BIO-10: Avoid and minimize impacts on
special-status amphibians during decommissioning activities
Mitigation Measure BIO-18: Avoid and minimize effects on
Blainville’s horned lizard, and San Joaquin whipsnake
Mitigation Measure BIO-19: Avoid and minimize effects on
Blainville’s horned lizard and San Joaquin whipsnake during
project operations
Mitigation Measure BIO-22: Avoid and minimize potential
impacts on blunt-nosed leopard lizard
Mitigation Measure BIO-24: Avoid, minimize, and
compensate for potential impacts on western burrowing owl
Mitigation Measure BIO-25: Avoid and minimize impacts on
western burrowing owl during routine operations and
maintenance activities
Mitigation Measure BIO-27a: Avoid and minimize effects on
nesting Swainson’s hawks
Mitigation Measure BIO-27b: Compensate for the loss of
Swainson’s hawk foraging habitat
Mitigation Measure BIO-29: Avoid and minimize impacts on
nesting birds
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Level of
Level of
Significance
Significance Proposed Mitigation Measure(s)
after Mitigation
Mitigation Measure BIO-30: Minimize the potential for birds
to be impacted by new project transmission lines
Mitigation Measure BIO-31: Minimize effects on migratory
waterfowl and shorebirds through implementation of an
Avian Protection Plan Mitigation Measure BIO-34: Avoid and
minimize effects on San Joaquin pocket mouse during project
operations
Mitigation Measure BIO-35: Avoid and minimize impacts on
San Joaquin pocket mouse during decommissioning activities
Mitigation Measure BIO-36: Avoid and minimize impacts on
San Joaquin kit fox and American badger
Mitigation Measure BIO-37: Enhance and maintain site
conditions to allow San Joaquin kit fox dispersal through the
project sit
Mitigation Measure BIO-39: Avoid and minimize effects on
special-status bats
Mitigation Measure BIO-40: Minimize the effect of project
lighting on wildlife
Mitigation Measure BIO-44a: Avoid and minimize impacts on
wetlands and waters during project construction
Mitigation Measure BIO-44b: Restore and/or compensate for
the loss of wetlands and waters
Mitigation Measure CUL-2: Stop work if cultural resources
are encountered during ground-disturbing activities
Mitigation Measure CUL-3: Stop work if human remains are
encountered during ground-disturbing activities
Mitigation Measure HAZ-1a: Fit the battery containers with a
fire suppression system
Mitigation Measure HAZ-1b: Implement a fire protection plan
Mitigation Measure WQ-1: Prepare a stormwater pollution
prevention plan with construction site best management
practices
Mitigation Measure TRA-1a: Install a separate right turn lane
on the Billy Wright Road approach to SR 152
OR

Draft EIR Errata
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Level of
Level of
Significance
Significance Proposed Mitigation Measure(s)
after Mitigation
Mitigation Measure TRA-1b: Stage the construction employee
work schedule so that no more than 200 employees will
leave the site during the PM Peak Hour
AND
Mitigation Measure TRA-1c: Address safety concerns at the
Intersection of SR 152/33 and Billy Wright Road
Mitigation Measure TRA-3a: Construct a separate eastbound
right turn lane on SR 152 approaching the Billy Wright Road
OR
Mitigation Measure TRA-3b: Widen the existing shoulder on
eastbound SR 152 approaching the Billy Wright Road
intersection to 12 feet for a distance of 665 feet
AND
Mitigation Measure TRA-3c: Prohibit trucks associated with
the construction of this project from exiting the site during
the PM Peak Hour between 4:00 and 6:00 p.m.
OR
Mitigation Measure TRA-3db: Widen the existing shoulder or
cConstruct a separate acceleration lane on eastbound SR 152
east of Billy Wright Road from 8 feet in width to 12 feet in
width for a minimum distance of 1,400 feet
AND
Mitigation Measure TRA-3ec: Prohibit truck turns from Billy
Wright Road onto westbound SR 152
OR
Mitigation Measure TRA-3f: Prohibit trucks from exiting Billy
Wright Road during the AM Peak Hour period
OR
Mitigation Measure TRA-3g: Widen the outside shoulder on
westbound SR 152 west of the Billy Wright Road intersection
OR
Mitigation Measure TRA-3hd: Install a separate westbound
acceleration lane within the median area

Draft EIR Errata

Wright Solar Park
Final Environmental Impact Report

Impact
Impact LU-3: Conflict with any applicable habitat
conservation plan or natural community conservation
plan
Impact LU-4: Induce substantial population growth in an
area, displace a substantial number of existing housing
units or people
Noise
Impact NOI-1: Exposure of persons to or generation of
noise levels in excess of applicable standards
Impact NOI-2: Exposure of persons to or generation of
excessive groundborne vibration or groundborne noise
levels
Impact NOI-3: Generation of a substantial permanent
increase in existing ambient noise levels in the project
vicinity
Impact NOI-4: Creation of a substantial temporary or
periodic increase in existing ambient noise levels in the
project vicinity
Impact NOI-5: Presence of project-related activities
within an airport land use plan area or within 2 miles of
a public airport or public use airport, resulting in
exposure of people residing or working in the project
area to excessive noise levels
Impact NOI-6: Presence of project-related activities in
the vicinity of a private airstrip, resulting of exposure to
people residing or working in the project area to
excessive noise levels

County of Merced

None

Less than
Significant

None

No Impact
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None

No Impact

Significant

Mitigation Measure NOI-1: Employ noise-reducing
construction practices

Mitigation Measure NOI-1: Employ noise-reducing
construction practices
None

Significant
Less than
Significant

None

No Impact

Level of
Significance Proposed Mitigation Measure(s)
Less than
None
Significant
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December 2014

Less than
Significant

Less than
Significant

Level of
Significance
after Mitigation
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Impact TRA-2: Substantial increase in vehicle delay or
Less than
deterioration of traffic operation on project access routes Significant
during operation and maintenance
Impact TRA-3: Substantial increase in traffic hazards to
Significant
vehicles during construction and operation

Level of
Significance
after Mitigation
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Mitigation Measure TRA-3a: Construct a separate eastbound Less than
right turn lane on SR 152 approaching the Billy Wright Road Significant
OR
Mitigation Measure TRA-3b: Widen the existing shoulder on
eastbound SR 152 approaching the Billy Wright Road
intersection to 12 feet for a distance of 665 feet
AND
Mitigation Measure TRA-3c: Prohibit trucks associated with
the construction of this project from exiting the site during
the PM Peak Hour between 4:00 and 6:00 p.m.
OR
Mitigation Measure TRA-3db: Widen the existing shoulder or
cConstruct a separate acceleration lane on eastbound SR 152
east of Billy Wright Road from 8 feet in width to 12 feet in
width for a minimum distance of 1,400 feet
AND
Mitigation Measure TRA-3ec: Prohibit truck turns from Billy
Wright Road onto westbound SR 152
OR

Mitigation Measure TRA-1a: Install a separate right turn lane Less than
on the Billy Wright Road approach to SR 152
Significant
OR
Mitigation Measure TRA-1b: Stage the construction employee
work schedule so that no more than 200 employees will
leave the site during the PM Peak Hour
AND
Mitigation Measure TRA-1c: Address safety concerns at the
Intersection of SR 152/33 and Billy Wright Road
None

Level of
Significance Proposed Mitigation Measure(s)

Impact
Transportation/Traffic
Impact TRA-1: Substantial increase in vehicle delay or
Significant
deterioration of traffic operation on project access routes
during construction

County of Merced
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Public Services, Utilities and Service Systems
Impact UT-1: Exceedance of wastewater treatment
requirements of the applicable Regional Water Quality
Control Board
Impact UT-2: Construction of new water or wastewater
treatment facilities or expansion of existing facilities,
with the potential to cause significant environmental
effects
Impact UT-3: Construction of new stormwater drainage
facilities or expansion of existing facilities, with the
potential to cause significant environmental effects
Impact UT-4: Creation of a need for new or expanded
entitlements or resources for sufficient water supply
Impact UT-5: Project-related exceedance of existing
wastewater treatment capacity

Impact TRA-4: Inadequate emergency access during
construction

Impact

County of Merced
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None

None

Less than
Significant

None

None

No Impact

Less than
Significant
No Impact

None

No Impact

Level of
Significance Proposed Mitigation Measure(s)
Mitigation Measure TRA-3f: Prohibit trucks from exiting Billy
Wright Road during the AM Peak Hour period
OR
Mitigation Measure TRA-3g: Widen the outside shoulder on
westbound SR 152 west of the Billy Wright Road intersection
OR
Mitigation Measure TRA-3hd: Install a separate westbound
acceleration lane within the median area
Significant
Mitigation Measure TRA-1a: Install a separate right turn lane
on the Billy Wright Road approach to SR 152
OR
Mitigation Measure TRA-1b: Stage the construction employee
work schedule so that no more than 200 employees will
leave the site during the PM Peak Hour
AND
Mitigation Measure TRA-1c: Address safety concerns at the
Intersection of SR 152/33 and Billy Wright Road

ICF 00552.13

December 2014

Less than
Significant

Level of
Significance
after Mitigation
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Impact
Impact UT-6: Project-related exceedance of the relevant
landfill’s permitted capacity
Impact UT-7: Inconsistency with federal, state, and local
statutes and regulations related to solid waste
Impact UT-8: Result in substantial adverse physical
Impacts associated with the provision of new or
physically altered governmental facilities or a need for
new or physically altered governmental facilities, the
construction of which could cause significant
environmental Impacts, in order to maintain acceptable
service ratios, response times, or other performance
objectives
Impact UT-9: Increase the use of existing neighborhood
and regional parks or other recreational facilities such
that substantial physical deterioration of the facility
would occur or be accelerated or include recreational
facilities or require the construction or expansion of
recreational facilities that might have an adverse
physical effect on the environment

County of Merced

None

No Impact
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None

No Impact

Level of
Significance Proposed Mitigation Measure(s)
Less than
None
Significant
No Impact
None
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December 2014

Level of
Significance
after Mitigation
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Chapter 2, Project Description
Page 2-22, section 2.3.6 under Phased Schedule and Workforce Requirements is revised as
follows.
Construction of the solar power plant would occur over a number of phases and is expected to
last approximately 24 months. Weekend work may be required to accommodate scheduling of
system outages and construction schedules. Construction would commence following Merced
County approval of permits and other entitlements, final engineering, and procurement
activities. The peak construction workforce is not anticipated to exceed 320 workers, depending
on scheduling constraints. All proposed construction activities would be completed within
approved working times, as dictated by Merced County Code Section 18.41.070, and would
conform to standard conditions in Planning Commission Resolution No. 97-1.

Page 2-25, new Section 2.3.10, to be added as follows.

2.3.10. Solar Benefits Agreement
The applicant and Merced County will enter into a Solar Benefits Agreement (SBA) for the
purpose of enhancing the economic benefits of the project for communities within Merced
County. This is effectively an economic agreement. The SBA does not include any physical
changes to the environment, either direct or indirect, that have not been identified in the project
description.
In summary, the terms of the draft SBA provide:
•

•

•

The applicant is to use commercially reasonable efforts to ensure the sales and use taxes
associated with project construction are accrued in the unincorporated area of the
County. Prior to issuance of the first building permit for the project, the applicant is to
obtain a street address within the unincorporated area of the county for acquisition,
purchasing, and billing purposes.

Applicant is to pay to County on an annual basis a payment to the County’s General Fund
to offset any and all impacts to County services including, but not limited to, public
safety services provided by the County Sheriff and County Fire Department. The
payment is to equal $25,000 per year for twenty years commencing the same calendar
year as the issuance of the first building permit by the County. If the project is
constructed with a Lithium-Ion Battery Energy Storage System, the annual payment is to
increase to $30,000.
In order to provide for local employment recruitment, the developers/owners shall
provide for local preference as follows:
o

o

All contracts for construction and operation goods and services shall be
advertised within Merced County.

Project labor shall be recruited from Merced County to the maximum extent
feasible. This includes placement and wording of advertisements, agreements
with labor unions and agreements with other labor contractors.
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o

•

The owner of the facility shall open and staff a permanent business office in
Santa Nella. The permanent business office may be located at the project
location.

For community beautification, the owner of the facility is to enroll in the “Adopt a
Highway” program for Billie Wright Road.

By its own terms, the SBA would apply to any successors in interest to the present applicant.

Page 2-25, section 2.4, Required Approvals is revised as follows.
Insert the following after the second bullet.
•
•

Merced County, Solar Benefits Agreement.

Caltrans, encroachment permit for work on State Route (SR) 152. This would include any
improvements within the right-of-way of this state highway or access point onto the state
highway system.

Chapter 3.1, Aesthetics

Page 3.1-18, Impact AES-5, is revised as follows.
Impact AES-5: Creation of a new source of substantial light or glare that would adversely
affect daytime or nighttime views in the area (Less than significant)
The project site is currently rolling grasslands and is devoid of lighting sources from interior or
exterior locations such as lit buildings and street lighting. Very minor sources of light are
present from adjacent residences. However, once the Villages of Laguna San Luis is built, lighting
in the project vicinity would substantially increase. The project would include inward facing,
low-level security lighting at entry and egress gates and at strategic locations along around the
facility perimeter fence line that would be used from dusk to dawn. Project Pursuant to
Mitigation Measure BIO-40: Minimize the effect of project light on wildlife, project lighting
would be directed downward onto the site and would be shielded to illuminate only intended
areas. The project’s substation and switching station would be lit to a minimum of 22 lux or 2
foot candles when staff are at the site working but would not be lit when the station is unmanned. All illuminated areas not occupied on a continuous basis would be required to have
switches or motion detectors to light the area only when it is occupied. Any perimeter lighting
shall also only be motion activated. These lighting measures would reduce the amount of light
trespass falling outside the boundaries of the project site. While there may still be small
amounts of spillover lighting that may occur, this is not expected to affect residences because
they are not located immediately adjacent to the project site. The lighting measures would also
ensure that lighting would not affect recreational viewers at the Los Banos Reservoir
recreational area that are located south of the site. In addition, the substation and switching
station would be 1.3 miles away from the closest edge of the recreational area, so distance and
intervening terrain, as seen in Figure 3.1-3, would also help reduce visible light from the project.
There are currently only very minor sources of daytime glare at the site. A solar power plant of
this size would introduce a considerable source of glare from the reflective surfaces of the solar
collectors. While the panels would be dark blue or black in color with minimal light reflection,
the panels have microscopically irregular surface designed to trap the incident rays of sunlight,
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but any incident radiation not absorbed and transmitted would be reflected. A typical untreated
silicon solar cell absorbs two-thirds of the sunlight reaching the panel’s surface and reflects onethird.

The project would be installed in rows that run north–south and use a tracking system that
follows the sun in its path from east to west across the sky as the day progresses. Individual PV
panels would be oriented to face in a southerly direction to maximize solar gain. When the sun is
high in the sky (close to noon or in the summer) and the panel is low to the ground, the law of
reflection indicates that the reflected ray would be reflected in an upward direction toward the
light source and back into the atmosphere away from terrestrial-based receptors. This reduces
the potential for glare. However, when the sun is low on the horizon (near dawn or dusk or in
the winter) and the panel is raised higher and more vertical, the potential for fugitive glare on
terrestrial-based receptors increases. A glare study for the Panoche Valley Solar Farm Project in
rural San Benito County, California confirmed these assertions and further concluded that glare
effects on stationary receptors would result during the early morning and late afternoon.
Depending on time of year and the receptors’ location in respect to the solar array, these
impacts can be expected to last from a half an hour to more than an hour. The details for the
Panoche Valley Solar Farm Project proposed fixed-tilt panels as opposed to tracking panels
(Power Engineers 2010). In addition, the rolling terrain has the ability to increase glare
resulting from the project because the slopes would expose more panel faces and, essentially,
create variable facets for the sun to reflect off of compared to a flat installation that generally
creates one uniform facet (i.e., a uniform and even panel orientation). Residents, recreationists,
and roadway travelers in close proximity to the panels may experience some glare.
Recreationists, including those at the Los Banos Reservoir recreational area, and roadway
travelers would be transitory through or in proximity to the project area and the effects of glare
on these viewers would, at most, last moments as they pass by the proposed project. The site’s
rolling terrain may also help to limit glare from the project site by obscuring views of the panels,
such as along Billy Wright Road and much of I-5 and from the northern edge of Los Banos
Reservoir recreational area. The northern edge of the site is a small plateau area with access
roads to the reservoir’s edge. There are no stationary use areas that centrally draw recreational
users on the plateau that would allow for long-term glare effects and the Los Banos Creek Use
Area is at a lower elevation than the plateau, along the edge of the lake, and this use area would
not be affected by glare. Recreationists on the plateau are generally hiking or driving through
this area as they access the Los Banos Creek Use Area or the hiking trail on the reservoir’s edge
via Canyon Road and North Rim Drive. Recreationists traveling through this area may
experience minor, seasonal glare impacts in the morning and late afternoon that would be
minimal as users momentarily pass by glare points. In addition, the nearest panels are 0.6 mile
away and, as shown in Figure 3.1-3, terrain and distance would obscure many panels and limit
the effects of glare.
Existing residences north of and within 1 mile of the project site are fixed and have long-term,
permanent views of the proposed site. The glare impact on these residences is expected to be
less than significant because the PV panel arrays would be oriented to the south and would face
away from the residences.
The Villages of Laguna San Luis planned community is not currently developed. How it will
develop and the specific orientation of future buildings will be based on market demands. As a
result, a specific analysis of the project’s potential impact on future development within the
Villages of Laguna San Luis cannot be undertaken. Following is a general analysis of potential
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impacts of the project. As discussed above the project PV panels would be oriented to maximize
solar gain. This would result in the panels being oriented to the south, away from the Villages of
Laguna San Luis. The potential for glare from the project’s panels to affect future development in
the planned community to the north is therefore very low.
Therefore, glare impacts on recreationists, roadway travelers, existing residences, and the
future Villages of Laguna San Luis are anticipated to be less than significant. No mitigation
measures are required.

Chapter 3.2, Agricultural Resources

Page 3.2-7, Mitigation Measure AG-1, is revised as follows.
Mitigation Measure AG-1: Enter into a CommunitySolar Benefits Agreement
In order to compensate for the direct and indirect loss of agricultural employment, reductions in
tax revenues, and harm to the commercial viability of agriculture in Merced County associated
with the conversion of 1,400 acres of farmland, the applicant shall will enter into a
CommunitySolar Benefits Agreement with Merced County that provides for directly
compensates Merced County ion for these accrued losses over the lifetime of the project.

Chapter 3.3, Air Quality and Greenhouse Gas Emissions
Page 3.3-39, Mitigation Measure AQ-2d, is revised as follows.

Mitigation Measure AQ-2d: Implement measures to comply with SJVAPCD Rule 9510,
Indirect Source Review
The applicant shallwill enter into a developer agreement with SJVAPCD and conduct submit an
air impact assessment, as required by SJVAPCD Rule 9510, to the SJVAPCD. The AIA must be
submitted to the SJVAPCD no later than applying for final discretionary approval and applicable
offsite mitigation fees must be paid to the SJVAPCD before issuance of the first building permit.
Required emissions control measures and offsite emission reduction fees (if necessary) shall
will be calculated by the applicant through the permitting process, as dictated by Rule 9510, to
reduce construction-related NOX emissions by 20% and PM10 emissions by 45%, compared
with the statewide fleet average.

Page 3.3-39, Mitigation Measure AQ-2e, is revised as follows.

Mitigation Measure AQ-2e: Enter into a Voluntary Emissions Reduction Agreement with
SJVAPCD
The applicant shallwill enter into a development mitigation contract, a VERA, with the SJVAPCD
prior to the commencement of any on-site grading activities in order to reduce constructionrelated NOX emissions within the SJVAB to below SJVAPCD’s numeric threshold of 10 tons per
year. These requirements could, however, change as the VERA requirements are reassessed at
each phase of project development. This requirement will be enforced and verified by SJVAPCD.
The fees will depend on the emissions required to be mitigated after all selected emission
reduction projects are completed. The current VERA payment fee for construction emissions is
$9,350 per ton of NOX; payment fees vary by year (i.e., future year payment fees for NOX could be
more than the current price of $9,350) and are sensitive to the number of projects requiring
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emission reductions within the same air basin (Siong pers. comm.). Consequently, the method
for calculating VERA fees has not been finalized for this project and is not included in this
analysis. Prior to issuance of a building permit, the project proponent shall enter into a VERA
with SJVAPCD to mitigate construction project emissions for NOX to a less-than-significant level.
The VERA shall identify the amount of emissions to be reduced, in addition to the amount of
funds to be paid by the project proponent to the SJVAPCD to implement emission reduction
projects required for the project.

The last sentence on Page 3.3-40 is revised as follows.

Therefore, the construction and operational impacts of related projects in areas surrounding the
program and project would be cumulatively considerable within the SCAB if their combined
construction or their combined operational emissions would exceed the SCAQMD daily emission
thresholds for construction and operation, respectively.

Chapter 3.4, Biological Resources

Page 3.4-7, Environmental Setting, is revised as follows.
The project site is dominated by cropland used for winter wheat production and annual grassland
used for cattle grazing. The area to the east of the project site is dominated by agriculture and the
area to the west is used for cattle grazing.

The project site is elevated above the western margin of the San Joaquin Valley floor on the eastern
foothill alluvial fans of the Coast Range. The California Aqueduct is about 0.6 mile east of the project
site’s eastern boundary. The Los Banos Reservoir is approximately 0.25 mile directly south of the
project site’s southern boundary. Elevations in the project site range from approximately 300 feet
above mean sea level along the eastern boundary to approximately 700 feet on a ridge along the
western boundary. Most of the project site has less than 15% slopes with a small area along the
western boundary that has slopes in excess of 30%.

The project site is situated within a region of the northern San Joaquin Valley that is dominated by
agricultural production, but also supports the largest remaining block of wetlands in California’s
Central Valley containing 70,000 acres of private wetlands and associated grasslands, and
surrounding 53,000 acres of state and federal lands (U.S. Fish and Wildlife Service 2014). These
wetlands and associated grasslands, which include two national wildlife refuges and four state
wildlife areas, comprise over 160,000 acres and are collectively known as the Grasslands Ecological
Area (U.S. Fish and Wildlife Service 2014). The National Audubon Society has recognized the
Grasslands Ecological Area as an Important Bird Area for wintering waterfowl and the Western
Hemisphere Shorebird Reserve Network has the Grasslands Ecological Area as being of
international importance to shorebirds (National Audubon Society 2013, Western Hemisphere
Shorebird Reserve Network 2009). The Grassland Ecological Area supports a half-million migratory
ducks, geese, and swans each year between November and February (National Audubon Society
2013). This area also supports breeding and wintering tricolored blackbirds, wintering sandhill
cranes, wintering white-faced Ibis, and serves as major stopover site for shorebirds each fall, winter,
and spring (National Audubon Society 2013). Nearly 50% of all the shorebirds in California’s Central
Valley are found in the Grasslands during mid-April, the peak of spring migration (Western
Hemisphere Shorebird Reserve Network 2009).
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The project site is between 6 to 10 miles west and southwest of the Grasslands Ecological Area and
does not provide similar wetland habitat and only very limited foraging opportunities for waterfowl
and shorebirds. Waterfowl typically forage in flooded or moist habitats, including agricultural
habitats such as rice, corn, or post-harvest flooded fields (Central Valley Joint Venture 2006:49). The
project site provides very limited habitat for shorebirds due to the lack extensive emergent
wetlands (e.g., managed wetlands), seasonal wetlands, shallow flooded habitat (e.g., evaporation and
sewage ponds), and flooded agricultural lands (e.g., rice, post-harvest flooded fields) that shorebirds
in the Central Valley typically use (Shuford et al. 1998:231, Hickey et al. 2003:38).
3.4.2 Environmental Impacts, Impacts and Mitigation

Page 3.4-39, Mitigation Measure BIO-2a is revised as follows.
Mitigation Measure BIO-2a: Avoid and minimize impacts on biological resources
The developer shallwill incorporate the following measures into construction and
decommissioning plans. Prior to construction, the developer shallwill submit assurances to the
County stating that the following shallwill be required of contractors during the construction
period. Prior to decommissioning, the developer shallwill submit similar assurances to the
County.
















Employees and contractors performing construction and decommissioning activities
shallwill receive environmental sensitivity training. Training shallwill include review of
environmental laws, mitigation measures, permit conditions, and other requirements
that must be followed by all personnel to reduce or avoid effects on biological resources
during construction activities.

Vehicles and equipment shallwill be parked on pavement, existing roads, and previously
disturbed areas to the extent practicable.
Offroad vehicle travel shallwill be avoided prohibited.

Grading shallwill be restricted to the minimum area necessary.

Prior to ground-disturbing activities, sensitive habitats shallwill be flagged by the
biological monitor and temporary fencing shallwill be in place during construction to
reduce the potential for vehicles and equipment to stray into these habitats. Materials
shallwill not be stockpiled in these areas.

Vehicles or equipment shallwill not be refueled within 100 feet of a wetland, stream, or
other waterway unless a bermed and lined refueling area (i.e., a created berm made of
sandbags or other removable material) is constructed.

Erosion control measures shallwill be implemented to reduce sedimentation in nearby
aquatic habitat when activities are the source of potential erosion. Plastic monofilament
netting (erosion control matting) or similar material containing netting shallwill not be
used at the project site. Acceptable substitutes include coconut coir matting or tackified
hydroseeding compounds.
The following shallwill not be allowed at or near work sites for project activities: trash
dumping, firearms, open fires (such as barbecues), hunting, and pets.

A biological monitor shallwill be onsite during initial ground-disturbing activities within
and adjacent to grassland areas and during the removal of any trees. The biological
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monitor shallwill be approved by CDFW and USFWS and shallwill have experience with
wildlife within the region, including California tiger salamander, California red-legged
frog, western burrowing owl, American badger, and San Joaquin kit fox. The biological
monitor shallwill assist the crew, as needed, to comply with all project implementation
restrictions and guidelines. In addition, the biologist shallwill be responsible for
ensuring that the developer or its contractors maintain exclusion areas adjacent to
sensitive biological resources, and for documenting compliance with all biological
resources–related mitigation measures.

Page 3.4-39, Mitigation Measure BIO-2b is revised as follows.

Mitigation Measure BIO-2b: Avoid and minimize impacts on the alkali vernal pool
The location of the alkali vernal pool and a 250-foot buffer around it shallwill appear on
construction and decommissioning plans, and shallwill be identified as an environmentally
sensitive area. The following activities shallwill not be allowed in this area.






Ground disturbance

Staging of equipment and supplies
Vehicle maintenance
Discharge of water

Use of and/or disposal of chemicals

In addition, ground-disturbing activities shall be limited to periods of dry weather to limit the
possibility of stormwater runoff from transporting sediment to this wetland. Project
construction shall adhere to best management practices identified in a Storm Water Pollution
Prevention Plan (SWPPP) that will be prepared for the project as a term of the NPDES
Construction General Permit (see Section 3.8, Hydrology and Water Quality).

Page 3.4-41, Mitigation Measure BIO-5 is revised as follows.

Mitigation Measure BIO-5: Implement measures prior to and during construction to avoid
or protect habitat for valley elderberry longhorn beetle
The following measures shallwill be implemented prior to and during construction to ensure
that the proposed project does not have a significant impact on valley elderberry longhorn
beetle.



Avoid removal Removal of the elderberry shrub shallwill be prohibited.

Orange cConstruction barrier fencing, sized to prevent San Joaquin kit fox and other
sensitive species from becoming entrapped in fence openings, shallwill be placed along
a perimeter 100 feet from the dripline of the elderberry shrub. No construction
activities shallwill be permitted within the buffer zone other than those activities
necessary to erect the fencing. As specified in the U.S. Fish and Wildlife Service’s
Conservation Guidelines for the Valley Elderberry Longhorn Beetle (1999), signs shallwill
be posted every 50 feet along the perimeter of the buffer area fencing. The signs
shallwill contain the following information: This area is habitat of the valley elderberry
longhorn beetle, a threatened species, and must not be disturbed. This species is protected
by the Endangered Species Act of 1973, as amended. Violators are subject to prosecution,
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fines, and imprisonment. The signs shallshould be clearly readable from a distance of 20
feet, and must be maintained for the duration of construction.
Buffer area fences around the shrub shallwill be inspected weekly by a qualified
biological monitor during ground-disturbing activities and monthly after grounddisturbing activities until project construction is complete or until the fences are
removed, as approved by the biological monitor. The biological monitor shallwill be
responsible for ensuring that the contractor maintains the buffer area fences around
elderberry shrub throughout construction. Biological inspection reports shallwill be
provided to the developer, USFWS, and the County of Merced.

Page 3.4-42, Mitigation Measure BIO-6 is revised as follows.

Mitigation Measure BIO-6: Avoid and minimize operation and maintenance impacts on
valley elderberry longhorn beetle
The developer shallwill incorporate protections for the elderberry shrub into its operations and
management plan, or equivalent, developed for the project site. The developer shallwill provide
onsite staff with a map identifying the location of the shrub and written guidance describing the
protections for avoiding and minimizing impacts on the shrub. This guidance shall include, but is
not limited to, the following.




No insecticides, herbicides, fertilizers, or other chemicals that might harm the shrub or
valley elderberry longhorn beetle shallwill be used within 100 feet of the elderberry
shrub.
Mowing or weed trimming of grasses around the shrub may occur from July through
April to reduce fire hazard. No mowing or trimming shallwill occur within 5 feet of the
dripline of the elderberry shrub.

Pages 3.4-43 and 3.4-44, Impact BIO-8 and Mitigation Measures BIO-8a and BIO-8b are
revised as follows.

Impact BIO-8: Potential for construction activities to result in adverse impacts on California
tiger salamander (Less than significant with mitigation)
The proposed project would result in the permanent conversion of 1.2 acres of annual grassland and
temporary impacts on another 1.9 acres of annual grassland that are considered potential upland
and dispersal habitat for California tiger salamander. Most of these areas are within 1.24 miles of the
aquatic habitats described on page 3.4-21 and as shown on Figure 3.4-3, and a few areas toward the
northwest section of the site are within 1.5 miles of these aquatic habitats. Although some of these
areas are more than the 1.24 mile distance that the USFWS uses to assess impacts on occupied
upland habitat, because they lie between potential aquatic habitats to the north, south, and west,
they could be used by the species for dispersal. All of the habitats that would be affected are small
isolated patches of grasslands within the cropland. Construction activities may result in the injury or
mortality of California tiger salamanders if they are occupying or dispersing through the project site
or across access routes during construction. The alkali vernal pool that has been identified as
potential habitat for California tiger salamander would not likely be adversely affected considering
the distance the pool is from the proposed ground-disturbing activities (greater than 500 feet). Any
disturbance of the alkali seasonal wetland, including areas within 250 feet, would be considered a
significant impact. Construction activities could result in a significant impact on California tiger
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salamander because it could reduce the local population size of a federally listed species through
direct mortality or habitat loss. Implementation of Mitigation Measures BIO-2a and BIO-2b,
discussed under Impact BIO-2, and BIO-8a, and BIO-8b, and BIO-36 would reduce this impact to a
less-than-significant level.
Mitigation Measure BIO-2a: Avoid and minimize impacts on biological resources

Mitigation Measure BIO-2b: Avoid and minimize impacts on the alkali vernal pool
Mitigation Measure BIO-8a: Avoid and minimize impacts prior to and during construction
and ground-disturbing activities on special-status amphibians
The applicant shall obtain an Incidental Take Permit (ITP) from the CDFW for the California
tiger salamander prior to engaging in any ground disturbing activities. The following measures
shallwill be implemented prior to and during construction and ground-disturbing activities to
avoid and minimize impacts on California tiger salamander, California red-legged frog, and
western spadefoot toad. Where there is any difference between the requirements of the ITP and
the following measures, the ITP shall prevail.








Preconstruction Surveys. To minimize the potential for take of special-status amphibians,
a biologist with experience identifying special-status amphibians shallwill survey
grassland areas for special-status amphibians 24 hours prior to ground disturbance.
These surveys shallwill involve looking for special-status amphibians beneath boards
and within discarded pipe that were observed within these areas during reconnaissance
level surveys. If a special-status amphibian is encountered during these surveys, CDFW
and USFWS shallwill be contacted for further guidance. No ground-disturbing activities
shallwill occur until the amphibian has been allowed to passively disperse or is
relocated with the approval of CDFW and USFWS.

Wet Weather Restrictions. Ground-disturbing activities shallwill be limited to dry
weather between April 15 and October 31. No ground-disturbing work shallwill occur
during wet weather. Wet weather is defined as when there has been 0.25 inch of rain in
a 24-hour period. Ground-disturbing activities halted due to wet weather may resume
when precipitation ceases and the National Weather Service 72-hour weather forecast
indicates a 30% or less chance of precipitation. No ground-disturbing work shallwill
occur during a dry-out period of 48 hours after the above referenced wet weather.

No monofilament plastic or soil strengthening agents, geo fabrics, and dust suppression
products that would adversely affect these species willshall be used for erosion control.
Only natural fiber, biodegradable meshes shall be used in erosion control mats, blankets,
and straw or fiber wattles, and these features shall be installed in such a way as to
prevent entrapment of special status amphibians while maintaining access to potential
breeding habitat. The specific erosion control agents shall be approved by CDFW prior
to use.
All projectconstruction activityies shallwill terminate 30 minutes before sunset and will
not resume until 30 minutes after sunrise during the migration/active season from
November 1 to June 15. Sunrise and sunset times are established by the U.S. Naval
Observatory Astronomical Applications Department for the geographic area where the
project is located.
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Vehicles willshall not exceed a speed limit of 15 mph during the day and 10 mph at night
on project access roads or during overland traveland shall not exceed 10 mph during
any emergency nighttime work. Overland travel shall not occur at night.









Tightly woven exclusion fencing (e.g., sediment fencing)Metal flashing shallwill be
installed between the work area and the alkali vernal pool to prevent California tiger
salamander from entering the work area. The fencing shallwill extend at least 24 inches
above ground with the bottom six inches buried. The fencing stakes shallwill be installed
facing the work area to prevent amphibians from using stakes to climb over the fence.
The specifics of the location of the fencing shallwill be determined in consultation with
USFWS and CDFW.
Trenches or holes more than 6 inches deep will be provided with one or more escape
ramps constructed of earthen fill or wooden planks and will be inspected by a qualified
biologist prior to being filled. Any such features that are left open overnight will be
searched each day prior to construction activities to ensure no species are trapped.
Work will not continue until trapped animals have moved out of open trenches. To
prevent inadvertent entrapment of San Joaquin kit foxes or other animals during the
construction phase of the project, all excavated, steep-walled holes or trenches more
than 5 feet deep shall be covered at the close of each working day by plywood or similar
materials. Any covers that are installed shall be able to be removed quickly by
construction staff should the need arise. If covers require heavy equipment to lift them,
some means of inspecting the inside of the hole shall be installed (e.g., Plexiglas
windows) so that biological monitors can ensure no animals are trapped inside. Holes
and trenches less than 5 feet deep may either be covered or be provided with escape
ramps at a rate of one ramp every 100 feet. Escape ramps may be constructed of earth
fill or wooden planks with a slope no steeper than 45 degrees. If wooden planks are
used, perpendicular groves or rungs shall be provided to aid in traction. All holes and
trenches, whether covered or uncovered, more than 2 feet deep shall be inspected daily
for trapped animals regardless of whether or not work is occurring in that area. Before
holes or trenches are filled, they shall be thoroughly inspected for trapped animals.
Work shall not continue until trapped animals have moved out of or are removed from
the open trench and relocated to a location approved by the Wildlife Agencies.

Work crews or theThe CDFW-approved onsite biological monitor shallwill inspect open
trenches, pits, and under construction equipment and material left onsite in the
morning, afternoon, and evening, and prior to equipment or construction materials
being moved, to look for amphibians that may have become trapped or are seeking
refuge.
If special-status amphibians are found in the work area during construction and cannot
or do not move offsite on their own, a qualified biologist who is USFWS- and/or CDFWapproved, shallwill trap and move special-status amphibians to a location approved by
the USFWS and CDFW. This activity shallwill be authorized under permits issued by the
USFWS and CDFW prior to project construction.

Mitigation Measure BIO-8b: Place a conservation easement on the offsite mitigation lands
The developer has proposed to shall mitigate for the loss of California tiger salamander upland
habitat, as well as San Joaquin kit fox and blunt-nosed leopard lizard, by placing a conservation
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easement on a 2,450.08-acre property that willshall be managed for these species according to a
Habitat Management Plan approved by the USFWS and the CDFW (see discussion of Offsite
Mitigation Land on page 3.4-34). The conservation easement terms and conservation easement
holder shall be approved by CDFW and USFWS. Merced County shall be provided a copy of the
conservation easement upon its completion.
The Habitat Management Plan willshall be developed as a requirement of the HCP being
developed for the project and willshall provide details on conservation management,
effectiveness monitoring, and annual reporting requirements.

The primary management tool on the mitigation site shall be cattle grazing. Localized sheep
grazing may be used at times for the purposes of invasive plant management. Spring grass
height and fall residual dry matter (RDM) shall be measured at the site each year to determine
the annual habitat quality of the site for grassland species. These measurements shall also be
utilized by the grazing operator to manage his/her herd so that the proper grass height is
maintained year-round. The HMP shall include a minimum RDM value (likely to be no less than
500 lbs/acre) to protect against erosion and to generally maintain grassland health. While
maintaining at least 500 lbs/acre of RDM, the grazing operator shall also be required to keep
grasses shorter than 12 inches year-round, to maintain short grass habitat for kit fox, and other
grassland species. Monitoring shall be conducted twice annually to determine whether these
metrics are being met.
In addition to monitoring related to the HMP, annual conservation easement monitoring shall
occur to confirm that the easement holder and grazing tenant are operating in compliance with
terms of the easement. An annual report summarizing management on the site and monitoring
results shall be provided to the USFWS and CDFW each year.
Mitigation Measure BIO-36: Avoid and minimize impacts on San Joaquin kit fox and
American badger
Page 3.4-45, Mitigation Measure BIO-9 is revised as follows.
Mitigation Measure BIO-9: Avoid and minimize effects on special-status amphibians
during project operations
The following measures willshall be incorporated into the O&M plans developed for the
proposed facility.




Ground-disturbing activities willshall be limited to dry weather between April 15 and
October 31. No ground-disturbing work willshall occur during wet weather. Wet
weather is defined as when there has been 0.25 inch of rain in a 24-hour period.
Ground-disturbing activities halted due to wet weather may resume when precipitation
ceases and the National Weather Service 72-hour weather forecast indicates a 30% or
less chance of precipitation. No ground-disturbing work willshall occur during a dry-out
period of 48 hours after the above referenced wet weather.
Vehicles willshall not exceed a speed limit of 15 mph during the day on project access
roads or during overland traveland shall not exceed 10 mph during any emergency
nighttime work. Overland travel shall not occur at night.
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Other than for emergency purposes, vehicle operation willshall be avoidedprohibited
within the project site during nighttimes with wet weather to avoid running over
special-status amphibians that may be active on the surface under these conditions.

Because of the key role that rodents play in maintaining refuge habitat for special-status
amphibians, rodenticides willshall not be used within the project site except within
buildings.
Rodenticide and pesticide use is prohibited. Avoid using pesticides and limit herbicide
use within the project site.

Herbicide application willshall be limited to areas where mowing or use of hand tools is
not possible or practicable (e.g., within fenced areas around buildings and against poles
and other infrastructure beneath solar panels). Alternative methods of weed control,
including grazing, shall could be explored in cooperation with responsible government
agencies.
When rodent traps are used inside of facilities only humane traps shall be used and
animals shall be relocated and released outside of buildings.
Avoid and minimize disturbance of mammal burrows.

Avoid and minimize disturbance of restored areas within and adjacent to the solar
arrays.

Pages 3.4-45 and 3.4-46, Impact BIO-10 is revised as follows.

Impact BIO-10: Potential for decommissioning activities to result in adverse impacts on
California tiger salamander (Less than significant with mitigation)
If California tiger salamander is occupying the uplands areas of the project site at the time of
decommissioning, ground-disturbing activities could result in t, injury or mortality of California tiger
salamander. This would be a significant impact because it could reduce the local population size of a
federally listed species through direct mortality. Implementation of Mitigation Measures BIO-10 and
BIO-36, which will also reduce potential impacts associated with inadvertent entrapment in holes or
trenches, would reduce this impact to a less-than-significant level.
Page 3.4-46, Mitigation Measure BIO-10 is revised as follows.

Mitigation Measure BIO-10: Avoid and minimize impacts on special-status amphibians
during decommissioning activities
Prior to initiating decommissioning activities, the developer, or the facility operator at that time,
willshall have a biologist with experience with the habitat requirements and biology of
California tiger salamander, California red-legged frog, and western spadefoot toad evaluate the
potential for these species to occur within the project site. This evaluation willshall be necessary
for guiding the appropriate avoidance and minimization measures based on the conditions of
the site and vicinity at the time of decommissioning. This evaluation willshall assess the project
site and areas within 1.24 miles for known or potential special-status amphibian aquatic habitat
and assess the project site for suitable upland conditions. This assessment willshall utilize the
most current agency protocols and methods to evaluate habitat suitability for California tiger
salamander, California red-legged frog, and western spadefoot toad. Based on these results,
specific avoidance and minimization measures willshall be developed and approved by USFWS
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and CDFW to avoid and minimize impacts on these species. These measures may include the
following.















Avoid disturbing any aquatic habitat identified as suitable for California tiger
salamander, California red-legged frog, and/or western spadefoot toad within or
adjacent to the project site.
Avoid ground disturbing activities within 250 feet of suitable aquatic habitat.

Avoid and minimize disturbance of mammal burrows within 1.24 miles of suitable
aquatic habitat.

Ground-disturbing activities willshall be limited to dry weather between April 15 and
October 31. No ground-disturbing work willshall occur during wet weather. Wet
weather is defined as when there has been 0.25 inch of rain in a 24-hour period. Ground
disturbing activities halted due to wet weather may resume when precipitation ceases
and the National Weather Service 72-hour weather forecast indicates a 30% or less
chance of precipitation. No ground-disturbing work willshall occur during a dry-out
period of 48 hours after the above referenced wet weather.

No monofilament plastic or soil strengthening agents, geo fabrics, and dust suppression
products that would adversely affect these species willshall be used for erosion control.
Only natural fiber, biodegradable meshes shall be used in erosion control mats, blankets,
and straw or fiber wattles, and these features shall be installed in such a way as to
prevent entrapment of special status amphibians while maintaining access to potential
breeding habitat. The specific erosion control agents shall be approved by CDFW prior
to use.
All decommissioning activity willshall terminate 30 minutes before sunset and willshall
not resume until 30 minutes after sunrise. during the migration/active season from
November 1 to June 15. Sunrise and sunset times are established by the U.S. Naval
Observatory Astronomical Applications Department for the geographic area where the
project is located.

Vehicles willshall not exceed a speed limit of 15 mph during the day and 10 mph at night
on project access roads or during overland traveland shall not exceed 10 mph during
any emergency nighttime work. Overland travel shall not occur at night.
Trenches or holes more than 6 inches deep will be provided with one or more escape
ramps constructed of earth fill or wooden planks and will be inspected by a qualified
biologist prior to being filled. Any such features that are left open overnight will be
searched each day prior to construction activities to ensure no species are trapped.
Work will not continue until trapped animals have moved out of open trenches. To
prevent inadvertent entrapment of San Joaquin kit foxes or other animals during the
construction phase of the project, all excavated, steep-walled holes or trenches more
than 5 feet deep shall be covered at the close of each working day by plywood or similar
materials. Any covers that are installed shall be able to be removed quickly by
construction staff should the need arise. If covers require heavy equipment to lift them,
some means of inspecting the inside of the hole shall be installed (e.g., Plexiglas
windows) so that biological monitors can ensure no animals are trapped inside. Holes
and trenches less than 5 feet deep may either be covered or be provided with escape
ramps at a rate of one ramp every 100 feet. Escape ramps may be constructed of earth
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fill or wooden planks with a slope no steeper than 45 degrees. If wooden planks are
used, perpendicular groves or rungs shall be provided to aid in traction. All holes and
trenches, whether covered or uncovered, more than 2 feet deep shall be inspected daily
for trapped animals regardless of whether or not work is occurring in that area. Before
holes or trenches are filled, they shall be thoroughly inspected for trapped animals.
Work shall not continue until trapped animals have moved out of or are removed from
the open trench and relocated to a location approved by the Wildlife Agencies.
An The CDFW-approved onsite biological monitor willshall inspect open trenches, pits
and under construction equipment and material left onsite in theevery morning,
afternoon, and evening, and prior to equipment or construction materials being moved,
to look for amphibians that may have become trapped or are seeking refuge.

If special-status amphibians are found in the work area during decommissioning
activities and cannot or do not move offsite on their own, a qualified biologist who is
USFWS- and/or CDFW-approved, willshall trap and move special-status amphibians to a
location approved by the USFWS and CDFW. This activity willshall be authorized under
permits issued by USFWS and CDFW prior to project construction.

Pages 3.4-49 and 3.4-50, Impact BIO-18 and Mitigation Measure BIO-18 are revised as
follows.

Impact BIO-18: Potential for construction activities to result in adverse impacts on
Blainville’s horned lizard, and San Joaquin whipsnake (Less than significant with
mitigation)
The proposed project has a potential to result in injury or mortality of and affect habitat for
Blainville’s horned lizard and San Joaquin whipsnake. Both species have a potential to use
similar habitat on the project site and both are California species of special concern. Project
construction would permanently affect 4 acres annual grassland and 0.3 acre of rock outcrop
that could be occupied by these species. In addition, the construction would result in temporary
impacts on 3.6 acres of annual grassland and 0.03 acre of rock outcrop. This would be a
significant impact because it could reduce the local population sizes of California species of
special concern through direct mortality, Implementation of Mitigation Measures BIO-2a, BIO8a, BIO-8b, BIO-36, and BIO-18, as well as, BIO-37 would reduce this impact to a less-thansignificant level.
Mitigation Measure BIO-2a: Avoid and minimize impacts on biological resources

Mitigation Measure BIO-8a: Avoid and minimize impacts prior to and during construction
and ground-disturbing activities on special-status amphibians
Mitigation Measure BIO-8b: Place a conservation easement on the offsite mitigation lands
Mitigation Measure BIO-36: Avoid and minimize impacts on San Joaquin kit fox and
American badger
Mitigation Measure BIO-37: Enhance and maintain site conditions to allow San Joaquin kit
fox dispersal through the project site
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Mitigation Measure BIO-18: Avoid and minimize effects on Blainville’s horned lizard and
San Joaquin whipsnake
The following measures willshall be implemented to ensure that the proposed project does not
have a significant impact on Blainville’s horned lizard and San Joaquin whipsnake.












A biologist with experience in surveying for special-status reptiles willshall conduct
preconstruction surveys 24 hours prior to ground-disturbing activities in a given area of
grassland or rock outcrop. If any special-status reptiles are found, work willshall not
begin until they are allowed to passively move out of the work area or are relocated to a
CDFW-approved relocation site. Relocation of these species would require consulting
with CDFW and a letter from CDFW authorizing this activity.
It is recommended that ground disturbance activities occur during warm, but not hot,
periods of the day when reptiles are active on the surface so that they can actively move
out of the work area.

No monofilament plastic or soil strengthening agents, geo fabrics, and dust suppression
products that would adversely affect these species willshall be used for erosion control.
Only natural fiber, biodegradable meshes shall be used in erosion control mats, blankets,
and straw or fiber wattles, and these features shall be installed in such a way as to
prevent entrapment of special status amphibians while maintaining access to potential
breeding habitat. The specific erosion control agents shall be approved by CDFW prior
to use.
Work crews or anThe CDFW-approved onsite biological monitor willshall inspect open
trenches and pits and under construction equipment and materials left onsite for
special-status reptiles each in the morning, afternoon, and evening, and prior to
equipment or construction materials being moved, to look for special-status reptiles
that may have become trapped or are seeking refugeduring construction.

Ground disturbance in suitable habitat willshall be minimized to the extent practicable.
Vegetation outside the work area willshall not be removed.

All vegetation removal willshall be monitored by the qualified biologist to minimize
impacts on special-status reptiles.

Page 3.4-51, Mitigation Measure BIO-19 is revised as follows.

Mitigation Measure BIO-19: Avoid and minimize effects on Blainville’s horned lizard and
San Joaquin whipsnake during project operations
The following measures shallshould be incorporated into the operations and maintenance plans
developed for the proposed facility to avoid and minimize impacts on Blainville’s horned lizard
and San Joaquin whipsnake.




Vehicles willshall not exceed a speed limit of 15 mph during the day and 10 mph at night
on project access roads or during overland traveland shall not exceed 10 mph during
any emergency nighttime work. Overland travel shall not occur at night.
Because of the key role that rodents play in maintaining refuge habitat for special-status
reptiles, rodenticides willshall not be used within the project site except within
buildings.
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Rodenticide and pesticide use is prohibited. Avoid using pesticides and minimize use of
herbicides within the project site.

Herbicide application shouldshall be limited to areas where mowing or use of hand tools
is not possible or practicable (e.g., within fenced areas around buildings and against
poles and other infrastructurebeneath solar panels). Alternative methods of weed
control, including grazing, shall be explored in cooperation with responsible
government agencies.
When rodent traps are used inside of facilities only humane traps shall be used and
animals shall be relocated and released outside of buildings.
Avoid and minimize disturbance of mammal burrows.

Page 3.4-52, Mitigation Measure BIO-22 is revised as follows.

Mitigation Measure BIO-22: Avoid and minimize potential impacts on blunt-nosed
leopard lizard
The following measures willshall be incorporated into operations and maintenance and
decommissioning plans for the project site to avoid and minimize impacts on blunt-nosed
leopard lizard.


During the season prior to any planned ground-disturbing activities (generally starting
April 15), such as the regrading of project site roads, a biologist with experience in
surveying for blunt-nosed leopard lizard willshall assess site conditions for supporting
the species.






If site conditions are determined to be suitable for blunt-nosed leopard lizard at that
time, then presence/absence surveys for the species willshall be conducted within
and adjacent to the proposed area of ground disturbance. Surveys willshall be
conducted according to the most recent agency approved survey protocol. The
surveying biologist notify USFWS and CDFW if blunt-nosed leopard lizard is
detected. A biologist shall search the work area for ground squirrel or gopher
burrows and mark any burrows within the work area with visible pin flags. A buffer
distance of at least 50 feet shall be maintained around to avoid collapsing them. If
burrows cannot be avoided and it is determined that the activities will destroy the
burrows, the burrows shall be excavated by hand. If it is determined that the burrow
is occupied by a blunt-nosed leopard lizard the lizard shall be allowed to leave the
burrow and move to an area that will not be disturbed.
If blunt-nosed leopard lizards are detected within the project site then the
developer, or facility operator at that time, willshall contact the USFWS and CDFW
to amend existing permits and management plans to avoid impacts on the species.

No ground-disturbing maintenance willshall occur in or adjacent to areas where
blunt-nosed leopard lizard has been detected until a USFWS- and CDFW-approved
avoidance and monitoring plan is in place.
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No monofilament plastic or soil strengthening agents, geo fabrics, and dust suppression
products that would adversely affect these species shall be used for erosion control.
Only natural fiber, biodegradable meshes shall be used in erosion control mats, blankets,
and straw or fiber wattles, and these features shall be installed in such a way as to
prevent entrapment of special-status amphibians while maintaining access to potential
breeding habitat. The specific erosion control agents shall be approved by CDFW prior
to use.













Vehicles willshall not exceed a speed limit of 15 mph during the day and 10 mph at night
on project access roads or during overland traveland shall not exceed 10 mph during
any emergency nighttime work. Overland travel shall not occur at night.
Because of the key role that rodents play in maintaining refuge habitat for special-status
reptiles, rodenticides willshall not be used within the project site except within
buildings.
Rodenticide and pesticide use is prohibited.

Avoid using pesticides and minimize herbicide use within the project site. Herbicide
application shouldshall be limited to areas where mowing or use of hand tools is not
possible or practicable (e.g., within fenced areas around buildings and against poles and
other infrastructurebeneath solar panels). Alternative methods of weed control,
including grazing, shall be explored in cooperation with responsible government
agencies.
When rodent traps are used inside of facilities only humane traps shall be used and
animals shall be relocated and released outside of buildings.
Avoid and minimize disturbance of mammal burrows.

Optimal activity temperatures for blunt-nosed leopard lizards are between 77 degrees F
– 95 degrees F measured 1–2 centimeters (cm) above the ground over the surface of a
project site (California Department of Fish and Game 2004). Between April 1 to
September 30, mowing shall occur when the animals are underground and
temperatures are below 75 degrees F, measured 1 cm above the ground in the sun.

Page 3.4-53, Mitigation Measure BIO-24 is revised as follows.

Mitigation Measure BIO-24: Avoid, minimize, and compensate for potential impacts on
western burrowing owl
The following measures, which were developed based on the Staff Report on Burrowing Owl
Mitigation (California Department of Fish and Game 2012), willshall be implemented to avoid
and minimize potential adverse impacts on burrowing owls prior to and during project
construction and maintenance activities that require large areas of ground disturbance (e.g.,
grading), and during project decommissioning.


A qualified biologist willshall conduct preconstruction take avoidance surveys for
burrowing owl no less than 14 days prior to and within 24 hours of initiating grounddisturbing activities. The survey area willshall encompass the work area and a 500-foot
buffer around this area. If project-related activities are suspended for more than 30
days, the biologist shall re-survey the project site.
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To the maximum extent feasible, construction activities within 500 feet of active
burrowing owl burrows willshall be avoided during the nesting season (February 1–
August 31).

If an active burrow is identified near a proposed work area and work cannot be
conducted outside the nesting season (February 1–August 31), a no‐activity zone
willshall be established by a biologist experienced with burrowing owls in coordination
with CDFW. The no‐activity zone willshall be large enough to avoid nest abandonment
and will extend a minimum of 250 feet around the burrow.
If burrowing owls are present at the site during the nonbreeding season (September 1–
January 31), a qualified biologist willshall establish a no‐activity zone that extends a
minimum of 150 feet around the burrow, in coordination with CDFW. The no‐activity
zone shall be large enough to avoid nest abandonment.

If the designated no‐activity zone for either breeding or non-breeding burrowing owls
cannot be established, a wildlife biologist experienced in burrowing owl behavior
willshall evaluate site-specific conditions and, in coordination with CDFW, recommend a
smaller buffer (if possible) that still minimizes the potential to disturb the owls. The
site-specific buffer willshall consider the type and extent of the proposed activity
occurring near the occupied burrow, the duration and timing of the activity, the
sensitivity and habituation of the owls, and the dissimilarity of the proposed activity to
background activities.
If burrowing owls are present in the direct disturbance area and cannot be avoided
during the non-breeding season (generally September 1–January 31), passive relocation
techniques (e.g., installing one-way doors at burrow entrances) may be used. Passive
relocation may also be used during the breeding season (February 1–August 30) if a
biologist with burrowing owl experience, coordinating with CDFW, determines through
site surveillance and/or scoping that the burrow is not occupied by burrowing owl
adults, young, or eggs. Passive relocation willshall be accomplished by installing oneway doors (e.g., modified dryer vents or other CDFW approved method), which willshall
be left in place for a minimum of 1 week and monitored daily to ensure that the owls
have left the burrow. Excavation of the burrow willshall be conducted using hand tools.
During excavation of the burrow, a section of flexible plastic pipe (at least 3 inches in
diameter) willshall be inserted into the burrow tunnel to maintain an escape route for
any animals that may be inside the burrow.

Project construction shall not begin until:


A burrowing owl exclusion plan is developed and approved by CDFW and Merced
County, which shall include at a minimum the following:






Identification of a location of suitable burrows or areas where artificial burrows can
be installed within at 100 meters of the occupied burrow (relocation area);
A plan for excluding the owl(s) and excavating the burrow; and

A plan for monitoring the exclusion process and the relocation area

Permanent loss of occupied burrow(s) and habitat and temporary exclusion is
mitigated;
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Site monitoring is conducted prior to, during, and after exclusion of burrowing owls
from their burrows sufficient to ensure take is avoided; and
Excluded burrowing owls are documented using artificial or natural burrows on
adjoining lands.

Avoid destruction of unoccupied burrows outside the work area and place visible
markers near burrows to ensure that they are not collapsed.

Conduct ongoing surveillance of the project site for burrowing owls during project
activities. If additional owls are observed using burrows within 500 feet of construction,
the onsite biological monitor willshall determine, in coordination with CDFW, if the
owl(s) are or would be affected by construction activities and if additional exclusion
zones are required.

If burrowing owls are detected during preconstruction surveys, the developer willshall
compensate for the loss of burrowing habitat according to the guidelines in Staff Report
on Burrowing Owl Mitigation (California Department of Fish and Game 2012). These
guidelines do not recommend minimum habitat replacement ratios but do note that the
conservation area should be comparable to or better than that of the impact area, of
sufficiently large acreage, and should support burrowing mammals. Any such
conservation may be combined with conservation areas that are developed for
Swainson’s hawk and/or San Joaquin kit fox for this project. If burrowing owl
conservation is appropriate on these lands, the respective mitigation and monitoring
plans developed for these areas willshall be modified to include measures for the
maintenance and enhancement of habitat for burrowing owl. The developer willshall
place a conservation easement over a 2,450.08-acre property 5 miles south of the
project site where burrowing owls were observed in October 2013 (see description of
the offsite mitigation lands above). The management of this property for California tiger
salamander, blunt-nosed leopard lizard, and San Joaquin kit fox would also benefit
burrowing owl (Mitigation Measure BIO-8b).

Page 3.4-55, Mitigation Measure BIO-25 is revised as follows.

Mitigation Measure BIO-25: Avoid and minimize impacts on western burrowing owl
during routine operations and maintenance activities
The following measures willshall be implemented to avoid and minimize impacts on western
burrowing owl during routine operations and maintenance activities.







Vehicles willshall not exceed a speed limit of 15 mph during the day 10 mph at night on
project access roads or during overland traveland shall not exceed 10 mph during any
emergency nighttime work. Overland travel shall not occur at night.

Because of the key role that rodents play in providing nesting and refuge habitat for
western burrowing owl, rodenticides willshall not be used within the project site except
within buildings.
Rodenticide and pesticide use is prohibited.

Avoid using pesticides and minimize use of herbicides within the project site. Herbicide
application should shall be limited to areas where mowing is not possible or practicable
(e.g., around buildings and against poles and other infrastructurewithin fenced areas
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around buildings and beneath solar panels). Alternative methods of weed control,
including grazing, shall be explored in cooperation with responsible government
agencies.

When rodent traps are used inside of facilities only humane traps shall be used and
animals shall be relocated and released outside of buildings.
Avoid and minimize disturbance of mammal burrows.

Page 3.4-56, Mitigation Measure BIO-27a is revised as follows.
Mitigation Measure BIO-27a: Avoid and minimize effects on nesting Swainson’s hawks
The following measures willshall be implemented to avoid and minimize effects on nesting
Swainson’s hawks.








The two trees within project footprint that will need to be removed for construction or
any other trees within the project site that need to be removed or trimmed for project
construction willshall be done between September 1 and January 31 to avoid adversely
affecting nesting Swainson’s hawk and other nesting birds.

Prior to initiating construction or decommissioning activities, a biologist with
experience in surveying for Swainson’s hawk willshall conduct nesting surveys
according to the guidance in the Swainson’s Hawk Technical Advisory Committee’s
(2000) Recommended Timing and Methodology for Swainson’s Hawk Nesting Surveys in
California’s Central Valley. This protocol recommends that surveys be conducted within
½ mile of the project boundary and requires multiple surveys be conducted during at
least two survey periods immediately prior to ground-disturbing activities. As specified
in the Swainson’s hawk survey methods, an optional survey may be conducted between
January and March 20 to identify potential nest sites, old nests, and those nests of other
raptors that begin nesting early.

If Swainson’s hawk nests are identified within ½ mile of the project site, the developer
willshall contact CDFW to establish a ½-mile no-disturbance buffer around the nest site
buffers to avoid disrupting nesting activities. Active Swainson’s hawk nests willshall be
monitored by a biologist experienced with the species to determine whether the buffer
is appropriate in minimizing disturbance and to determine when young have fledged. If
Project construction appears to be disrupting nesting behavior Project activities will
cease until the monitoring biologist consults with CDFW to develop a new buffer
distance. No project-related activities (e.g., ground disturbance, loud noises,
construction personnel) will be allowed within the no-disturbance buffer. The nodisturbance buffer willshall remain intact until the biological monitor has determined
that young have fledged from the nest.the breeding season has ended or until a qualified
biologist has determined, and CDFW has agreed in writing, that the birds have fledged
and are no longer reliant upon the nest or parental care for survival.

If construction-related activities are delayed or suspended for more than 14 days during
the breeding season (January 1 through September 15), surveys for Swainson's hawks
shall be repeated to determine if new nests were built or existing nests occupied during
the work stoppage in accordance with the Swainson’s Hawk Technical Advisory
Committee’s (2000) Recommended Timing and Methodology for Swainson’s Hawk
Nesting Surveys in California’s Central Valley.
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Page 3.4-56, Mitigation Measure BIO-27b is revised as follows.
Mitigation Measure BIO-27b: Compensate for the loss of Swainson’s hawk foraging
habitat
The developer willshall compensate for the permanent loss of Swainson’s foraging habitat
following the guidance in the California Department of Fish and Wildlife’s Staff Report regarding
Mitigation for Impacts to Swainson’s Hawks (Buteo swainsoni) in the Central Valley of California.
The nearest active nest in the past 5 years is approximately 2 miles northeast of the project site
boundary (California Department of Fish and Wildlife 2013b) and would thus require the
preservation of at least 0.75 acre of suitable Swainson’s hawk foraging habitat for every acre
lost. However, the results of the preconstruction Swainson’s hawk surveys described above in
Mitigation Measure BIO-27a would be used to determine the final mitigation ratio. The final
mitigation ratio shall be between 0.75:1 and 1:1 depending on the proximity of active nests. The
conservation lands can either be on agricultural lands or other suitable habitats.
The developer willshall place a conservation easement on and manage 2,450.08 acres of
rangeland for California tiger salamander, blunt-nosed leopard lizard, and San Joaquin kit fox
that would also serve as compensation for the loss of Swainson’s hawk foraging habitat. The
offsite mitigation land was observed to support numerous ground squirrels and willshall be
managed to continue to support a prey base for San Joaquin kit fox and also Swainson’s hawk.
Temporarily affected areas willshall be revegetated with annual grasses and herbs and the
developer willshall not implement small mammal control in these areas.

Page 3.4-57, Mitigation Measure BIO-29 is revised as follows.

Mitigation Measure BIO-29: Avoid and minimize impacts on nesting birds
The following measures willshall be implemented to ensure that the proposed project does not
have a significant impact on nesting special-status and non–special-status birds.








Remove suitable nesting habitat (trees and ground vegetation) during the non-breeding
season (generally September 1–January 31September 16 through December 31).
To the extent feasible, avoid construction activities in or near suitable or occupied
nesting habitat during the breeding season of birds (generally February 1–August
31January 1 through September 15).

If construction activities (including vegetation removal, clearing, and grading) will occur
during the nesting season for migratory birds, a qualified biologist willshall conduct
preconstruction nesting bird surveys within 14no more than 10 days prior to
construction activities within a given work area. Suitable habitat within the construction
area and areas within a 500-foot buffer willshall be surveyed for tree-nesting raptors,
and a 50-foot buffer willshall be surveyed for all other bird species. The initial survey
shallshould be conducted at least 14no more than 10 days prior to construction to allow
sufficient time to develop an avoidance strategy if nests are identified. A final survey
shallshould be conducted within 24 hours of ground-disturbing activities.
If an active nest is identified near a given work area and work cannot be conducted
outside the nesting season (February 1–August 31January 1 through September 15), a
no‐activity zone willshall be established around the nest by a biologist with avian
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experience in coordination with USFWS and/or CDFW. Fencing and/or flagging willshall
be used to delineate the no-activity zone. To minimize the potential to affect the
reproductive success of the nesting pair, the extent of the no-activity zone willshall be
based on the distance of the activity to the nest, the type and extent of the proposed
activity, the duration and timing of the activity, the sensitivity and habituation of the
species, and the dissimilarity of the proposed activity to background activities. The
no‐activity zone willshall be large enough to avoid nest abandonment and willshall
generally range between 50 and 1,000 feet from the nest, or as otherwise required by
USFWS and/or CDFW, depending on the species.
All hollow vertical tubes, such as solar mount poles and chain link fence poles will be
capped upon installation to prevent the entrapment of migratory birds.

Page 3.4-58, Mitigation Measure BIO-30 is revised as follows.

Mitigation Measure BIO-30: Minimize the potential for birds to be impacted by new
project transmission lines
The developer willshall construct all transmission towers, poles, and lines in accordance with
the guidelines in Suggested Practices for Avian Protection on Power Lines: The State of the Art in
2006 (Avian Power Line Interaction Committee 2006), or the most current version of the
guidelines available at the time of construction, which provides facility design recommendations
for reducing avian electrocutions. The developer willshall also construct facilities following the
guidance in Reducing Avian Collisions with Power Lines: State of the Art in 2012 (Avian Power
Line Interaction Committee 2012), which provides guidance for reducing bird injury and
mortality from collisions with electrical lines. Measures may include one or more of the
following line marking (using devices to make lines more visible), managing surrounding lands,
changing the size and configuration of wires, rerouting the line, and burying lines.

Pages 3.4-58 through 3.4-59, Impact BIO-31 is revised as follows.

Impact BIO-31: Potential for solar arrays to affect migratory waterfowl and shorebirds
during the operation of the proposed project (Significant and unavoidable)
Bird deaths have been reported at solar power collection facilities in the California desert
(Clarke 2013). The deaths of migrating waterfowl and other birds have been postulated to occur
as a result of a “lake effect,” where birds may mistake reflections from massed solar arrays for
water. According to this hypothesis, upon landing, the birds are either directly preyed upon or
are unable to become airborne again and die of exposure and starvation. However, USFWS
currently has little data on the effects of solar facilities on migratory bird mortality (U.S. Fish
and Wildlife Service 2011a:1).
The proposed solar arrays have a potential to attract migratory waterfowl and shorebirds that
could mistake the grouped panels for a body of water. The attraction of waterfowl to the site
could result in mortality from the collision with panels, fences, and transmission lines and by
attracting water birds that are dependent on water for taking flight (e.g., grebes). The proximity
of the project site to Los Banos Reservoir (0.25 mile to the south), San Luis Reservoir (5.5 miles
to the northwest), and several wildlife areas, refuges, and private duck clubs (6–10 miles to the
north and east) increases the potential for waterfowl and shorebirds to encounter the project
site. In a report done by Wallace Erickson, Ken Levenstein, and Paul Kerlinger for the 324-acre
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“Kingbird” solar facility proposed in eastern Kern County, the authors note that avian mortality
concerns are typically elevated when projects are sited in high use areas (Kern County Planning
and Community Development Department 2014). However, after discussing the typical risk
factors that result in avian mortality (i.e., size of facility, height of structures, presence of guy
wires, siting in high risk areas, and other factors), this report concluded that “there is no
evidence that this type of project will result in high levels of avian mortality such as to risk
population declines or cause any significant biological impacts.” The proposed 40-MW capacity
Kingbird project is similar to the proposed project in that it involves PV panels of similar size
and height arrayed across the landscape.

Several characteristics differentiate this project from the California desert facilities where bird
deaths have been noted. First, the developer has described the proposed panels as having been
designed for minimal light reflection, because reflected light equates to a loss of solar energy.
This reduces the potential for a lake effect to occur. Second, the California desert has very few
water sources available to migrating birds. As a result, they are likely to be attracted to and land
at what they perceive to be a body of water. In contrast, there are numerous water bodies and
wetlands in proximity to the Wright Solar site, such as San Luis Reservoir, the reservoir’s
forebay, Los Banos Reservoir, San Luis National Wildlife Refuge, and the Los Banos waterfowl
management and the Grasslands Ecological Area, which are frequented by numerous waterfowl
and other birdsshorebirds. Even if the Wright Solar facility were to exhibit some level of lake
effect, the availability of these established water and wetland features provides attractive
alternatives that are relatively rare in the desert. The birds are less likely to focus on the Wright
Solar facility. Furthermore, compared to desert facilities, the project’s solar panels are less likely
to appear as a body of water because they would be placed on rolling hills (i.e., would not
resemble a flat water surface), would be set at an angle toward the south during the fall and
winter months (making the area appear even less like a flat surface), and there would be space
between each panel as well as 20-foot wide spaces between each panel array making the facility
appear even less like a large contiguous which make the arrays look even less like a large flat
surface. However, the presence of the Wright Solar site in close proximity to these extensive
wetlands and water bodies increases the likelihood that waterfowl and shorebirds could
encounter the site, and thus there is a potential that they could expend energy by being drawn to
the facility, birds that require water for taking flight (e.g., grebes) could become stranded, and
birds could be injured or die from colliding with project infrastructure.
Wallace Erickson, Ken Levenstein, and Paul Kerlinger note that there is no empirical evidence
that PV facilities lead to significant avian mortality resulting from contact or collision with PV
panels (Kern County Planning and Community Development Department 2014). Considering
this and the evidence presented above, this impact may be less than significant. However,
because the specific circumstances that result in lake effect deaths are poorly understood, to be
cautious, this impact is considered significant and unavoidable.
Biologists with ICF drafted an Avian Protection Plan (APP) for the purpose of reducing this
potential impact on avian species. The APP includes measures to reduce avian injury and
mortality from project installation and operations. It addresses risks from construction, new
transmission lines (e.g., electrocution and collision risks), lake effect, and lighting. The APP also
outlines monitoring protocols and reporting requirements to guide the development of
additional avoidance and minimization measures through adaptive management after the
Wright Solar Park project is operational.
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USFWS and Edison Electric Institute’s Avian Powerline Interaction Committee jointly released
Avian Protection Plan (APP) Guidelines (Guidelines) in 2005 (U.S. Fish and Wildlife Service and
The Edison Electric Institute’s Avian Powerline Interaction Committee 2005). The purpose of
the Guidelines is to assist the preparation of APPs to reduce the operational and avian risks that
result from avian interactions with electric utility facilities, primarily electrocution and linerelated collisions. Although the Guidelines are not specific to PV power plants, ICF’s biologists
considered the general methodology set out in the Guidelines when drafting the APP. The draft
APP for the Wright Solar Park is included as Appendix E of this EIR.
The APP will be required to be implemented under Mitigation Measure BIO-31 to reduce this
impact, although due to the uncertainty related to lake effect at this time, it cannot be stated
with certainty that the measure will reduce the impact to a less-than-significant level.

Page 3.4-60, Mitigation Measure BIO-31 is revised as follows.

Mitigation Measure BIO-31: Minimize effects on migratory waterfowl and shorebirds
through implementation of an Avian Protection Plan
The developer will shall implement an Avian Protection Plan (APP) for the proposed project in
order to reduce the project’s impacts on migratory waterfowl and shorebirds. The draft APP is
presented in Appendix E of the Draft EIR. The final APP will shall be subject to review and
approval by the County of Merced, USFWS, and CDFW prior to the operation of the facility. The
APP includes design and operational measures to avoid and minimize waterfowl and shorebird
mortality or injury from project infrastructure, which includes measures to minimize the effects
of new transmission lines (see also Mitigation Measure BIO-30) and lighting from construction
and operations (see also Mitigation Measure BIO-40). The APP also includes a training program
to educate facility staff on relevant federal and state regulations, the consequences of noncompliance, and information with reporting on dead or injured wildlife. The APP also includes
monitoring and reporting requirements, which includes ongoing monitoring by staff for dead
and injured birds during the first 3 years of the project, routine reporting by facility staff over
the life of the project, and an avian mortality study for the first 3 years of project operations.
Reports shall be submitted to USFWS, CDFW, and the County annually that summarize each year
of the avian mortality study and annual monitoring and results of routine monitoring (staff
reporting incidental observations of injured or dead birds). The APP also includes an adaptive
management approach to guide future operations of the project such that avian mortality and
injury are minimized for the life of the project. This approach includes consultation with USFWS,
CDFW, and Merced County following the 3 years of avian mortality studies to determine if the
facility is resulting in higher than expected avian mortality and a commitment to coordinate
with these agencies on devising management measures to reduce avian stranding, injury, and
mortality. Adaptive management measures may include actions to reduce raptor mortality, such
as the installation of perch discouragers to prevent raptors from using facilities, and measures
to reduce the risk of collision with solar panels, such as a hazing program with visual or auditory
deterrents.
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Page 3.4-61, Mitigation Measure BIO-34 is revised as follows.
Mitigation Measure BIO-34: Avoid and minimize effects on San Joaquin pocket mouse
during project operations
The following measures shallshould be incorporated into any O&M plans developed for the
proposed facility to avoid and minimize impacts on San Joaquin pocket mouse.










Vehicles willshall not exceed a speed limit of 15 mph on project access roads during the
day or during overland traveland shall will not exceed 10 mph during any emergency
nighttime work. Overland travel shall not occur at night.
Rodenticide and pesticide use is prohibited. Avoid using rodenticides and pesticides
within the project site.

Herbicide application shouldshall be limited to areas where mowing or use of hand tools
is not possible or practicable (e.g., within fenced areas around buildings and against
poles and other infrastructure). Alternative methods of weed control, including grazing,
shall be explored in cooperation with responsible government agencies.
When rodent traps are used inside of facilities only humane traps shall be used and
animals shall be relocated and released outside of buildings.
Avoid and minimize disturbance of mammal burrows.

Page 3.4-61, Impact BIO-35 is revised as follows.

Impact BIO-35: Potential for decommissioning activities to result in adverse impacts on
San Joaquin pocket mouse (Less than significant with mitigation)
The decommissioning of project facilities could result in the mortality of San Joaquin pocket
mouse if they occur within the project site at that time. This would be a significant impact
because it could reduce the local population size of a species of special concern through direct
mortality. Implementation of Mitigation Measures BIO-35 and BIO-36 would reduce this impact
to a less-than-significant level.

Page 3.4-61, Mitigation Measure BIO-35 is revised as follows.

Mitigation Measure BIO-35: Avoid and minimize impacts on San Joaquin pocket mouse
during decommissioning activities
The following measures will shall be implemented during decommissioning activities that result
in ground disturbance.







Avoid and minimize disturbance of mammal burrows.

Ground-disturbing activities will shall be limited to warmer weather between April 15
and October 31, a period when the species is not likely to be in a period of torpor.

Vehicles willshall not exceed a speed limit of 15 mph during the day 10 mph at night on
project access roads or during overland traveland shall not exceed 10 mph during any
emergency nighttime work. Overland travel shall not occur at night.
Trenches or holes more than 6 inches deep will be provided with one or more escape
ramps constructed of earthen fill or wooden planks and will be inspected by a qualified
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biologist prior to being filled. Any such features that are left open overnight will be
searched each day prior to construction activities to ensure no species are trapped.
Work will not continue until trapped animals have moved out of open trenches. To
prevent inadvertent entrapment of San Joaquin kit foxes or other animals during the
construction phase of the project, all excavated, steep-walled holes or trenches more
than 5 feet deep shall be covered at the close of each working day by plywood or similar
materials. Any covers that are installed shall be able to be removed quickly by
construction staff should the need arise. If covers require heavy equipment to lift them,
some means of inspecting the inside of the hole shall be installed (e.g., Plexiglas
windows) so that biological monitors can ensure no animals are trapped inside. Holes
and trenches less than 5 feet deep may either be covered or be provided with escape
ramps at a rate of one ramp every 100 feet. Escape ramps may be constructed of earth
fill or wooden planks with a slope no steeper than 45 degrees. If wooden planks are
used, perpendicular groves or rungs shall be provided to aid in traction. All holes and
trenches, whether covered or uncovered, more than 2 feet deep shall be inspected daily
for trapped animals regardless of whether or not work is occurring in that area. Before
holes or trenches are filled, they shall be thoroughly inspected for trapped animals.
Work shall not continue until trapped animals have moved out of or are removed from
the open trench and relocated to a location approved by the Wildlife Agencies.

Page 3.4-62, Mitigation Measure BIO-36

Mitigation Measure BIO-36: Avoid and minimize impacts on San Joaquin kit fox and
American badger
The applicant shall obtain an Incidental Take Permit (ITP) from the CDFW for the San Joaquin
kit fox prior to engaging in any ground disturbing activities where suitable habitat is present for
San Joaquin kit fox and American badger in and adjacent to proposed work areas. In addition,
the following measures willshall be implemented during construction to ensure that there is no
significant impact on San Joaquin kit fox or American badger. Where there is any difference
between the requirements of the ITP and the following measures, the ITP shall prevail. The
following measures come from the guidelines in the USFWS’s (2011b) Standard
Recommendations for Protection of the Endangered San Joaquin Kit Fox Prior to or During Ground
Disturbance.
These guidelines, or the most recent version of these guidelines shall be implemented for this,
except as modified by other measures below. The applicant shall inquire with the USFWS yearly
to obtain the most recent guidelines.






Biologists approved by USFWS and CDFW willshall conduct a preconstruction survey for
potential San Joaquin kit fox dens according to the USFWS guidelines.
To the maximum extent feasible (as determined in consultation with USFWS and
CDFW), potential dens (5–8 inches in diameter) for San Joaquin kit fox and American
badger willshall be avoided. Staging areas willshall be moved to avoid removing or
directly affecting potential dens.
Preconstruction surveys for American badgers willshall be conducted in conjunction
with San Joaquin kit fox preconstruction surveys.
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As described in the USFWS guidelines, the preconstruction survey willshall be
conducted no less than 14 days and no more than 30 days before the beginning of
ground disturbance, or any activity likely to affect San Joaquin kit fox. The biologists
willshall conduct den searches by systematically walking transects through the project
site and a buffer area to be determined in coordination with USFWS and CDFW. Transect
distance should be based on the height of vegetation such that 100% visual coverage of
the project site is achieved. If a potential or known den is found during the survey, they
shall be monitored by a biologist approved by the Wildlife Agencies. The biologist shall
use an infrared beam camera and track plates or powder, to determine if the den is
currently being used. The camera and track plates shall be placed at the burrow for a
minimum of 3 consecutive days. Other signs of occupancy (e.g., scat, fur) shall be
searched for in and around the burrow and, if found, documented with photographs.the
biologists will measure the size of the den, evaluate the shape of the den entrances, and
note tracks, scat, prey remains, and recent excavations at the den site. The biologists will
also determine the status of the dens and map the features. Dens willshall be classified
into the den status categories defined by USFWS. Dens willshall be classified in one of
the following four den status categories defined by USFWS (U.S. Fish and Wildlife
Service 2011b).








Potential den: Any subterranean hole within the species’ range that has entrances of
appropriate dimensions and for which available evidence is sufficient to conclude
that it is being used or has been used by a kit fox. Potential dens include (1) any
suitable subterranean hole; or (2) any den or burrow of another species (e.g.,
coyote, badger, red fox, ground squirrel) that otherwise has appropriate
characteristics for kit fox use; or an artificial structure that otherwise has
appropriate characteristics for kit fox use.

Known den: Any existing natural den or artificial structure that is used or has been
used at any time in the past by a San Joaquin kit fox. Evidence of use may include
historical records; past or current radiotelemetry or spotlighting data; kit fox sign
such as tracks, scat, and/or prey remains; or other reasonable proof that a given den
is being or has been used by a kit fox (USFWS discourages use of the terms active
and inactive when referring to any kit fox den because a great percentage of
occupied dens show no evidence of use, and because kit foxes change dens often,
with the result that the status of a given den may change frequently and abruptly).
Known natal or pupping den: Any den that is used, or has been used at any time in
the past, by kit foxes to whelp and/or rear their pups. Natal/pupping dens may be
larger with more numerous entrances than dens occupied exclusively by adults.
These dens typically have more kit fox tracks, scat, and prey remains in the vicinity
of the den, and may have a broader apron of matted dirt or vegetation at one or
more entrances. A natal den, defined as a den in which kit fox pups are actually
whelped but not necessarily reared, is a more restrictive version of the pupping den.
In practice, however, it is difficult to distinguish between the two; therefore, for
purposes of this definition either term applies.
Known atypical den: Any artificial structure that has been or is being occupied by a
San Joaquin kit fox. Atypical dens may include pipes, culverts, and diggings beneath
concrete slabs and buildings.
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Written results of the survey including the locations of any potential or known San Joaquin kit
fox dens willshall be submitted to USFWS and CDFW within 5 days following completion of the
survey and prior to the start of ground disturbance or construction activities.


After preconstruction den searches and before the commencement of construction
activities, exclusion zones willshall be established as measured in a radius outward from
the entrance or cluster of entrances of each den. Construction activities willshall be
prohibited or greatly restricted within these exclusion zones. Only essential vehicular
operation on existing roads and foot traffic willshall be permitted. All other construction
activities, vehicle operation, material and equipment storage, and other grounddisturbing activities willshall be prohibited in the exclusion zones. Barrier fencing
willshall be removed within 72 hours of completion of work. Exclusion zones willshall
be established using the following parameters.










Potential and atypical dens: A total of four or five flagged stakes willshall be placed
50 feet from the den entrance to identify the den location.

Known den: Orange construction barrier fencingFlagging and/or stakes with
flagging attached shallwill be installed between the work area and the known den
site at a minimum distance of 100 feet from the den. The fencingflagging willshall be
maintained until construction-related disturbances have ceased. At that time, all
fencing will be removed to avoid attracting subsequent attention to the den.
Natal/pupping den: USFWS willshall be contacted immediately if a natal or pupping
den is discovered in or within 200 feet of the work area.

Any occupied or potentially occupied badger den willshall be avoided by establishing an
exclusion zone consistent with a San Joaquin kit fox potential burrow (i.e., four or five
flagged stakes willshall be placed 50 feet from the den entrance).

As described in the USFWS Standard Recommendations for Protection of the Endangered
San Joaquin Kit Fox Prior to or During Ground Disturbance (2011b), in cases where
avoidance is not a reasonable alternative, limited destruction of potential San Joaquin
kit fox dens may be allowed as follows only after consultation and written approval have
been obtained from the with USFWS and CDFW.




Natal/pupping dens: Natal or pupping dens that are occupied willshall not be
destroyed until the adults and pups have vacated the dens and then only after
consultation with USFWS. Removal of natal/pupping dens willshall be subject to the
project’s incidental take authorization from USFWS and CDFW.

Known dens: Known dens within the footprint of the activity must be monitored for
3 days with tracking medium and/or an infrared camera to determine current use. If
no kit fox activity is observed during this period, the den should be destroyed
immediately to preclude subsequent use. If kit fox activity is observed during this
period, the den willshall be monitored for at least 5 consecutive days from the time
of observation to allow any resident animal to move to another den during its
normal activity. Use of the den can be discouraged by partially plugging its
entrance(s) with soil in such a manner that any resident animal can escape easily.
Only when the den is determined to be unoccupied willshall the den be excavated
under the direction of a biologist. If the fox is still present after 5 or more
consecutive days of monitoring, the den may be excavated when, in the judgment of

Wright Solar Park
Final Environmental Impact Report

3-47

December 2014
ICF 00552.13

County of Merced

Draft EIR Errata











the biologist, it is temporarily vacant, such as during the fox’s normal foraging
activities. Removal of known dens willshall be subject to the project’s incidental take
authorization from USFWS and CDFW.
Potential dens: Potential dens can be removed (preferably by hand excavation) by an
agency-approved biologist or under the supervision of an agency-approved
biologist, unless other restrictions are required by the incidental take permits
issued for this project. If any den was considered a potential den but was later
determined during monitoring or destruction to be currently or previously used by
kit foxes (e.g., kit fox sign is found inside), then all construction activities willshall
cease and USFWS and CDFW willshall be notified immediately.

The vehicular Vehicles shall not exceed a speed limit will be reduced to of 15 mph
during the day on project access roads and shall not exceed 10 mph during any
emergency nighttime travel within the project area work. Overland travel shall not
occur at night.
All project-related vehicles and equipment shall be restricted to established roads,
construction areas, and designated staging areas.

Trenches or holes more than 6 inches deep shall be covered with plywood or similar
materials at the close of each working day. Any covers that are installed shall be able to
be removed quickly by construction staff should the need arise. If covers require heavy
equipment to lift them, some means of inspecting the inside of the hole will be installed
(e.g., Plexiglas windows) so that biological monitors can ensure no animals are trapped
inside. If trenches cannot be covered, escape ramps shall be provided every 100 feet and
shall be constructed of dirt fill or excavated into the sides of the trenches and at the ends
of the trenches. Any such features that are left open overnight shall be searched each
day prior to the start of construction activities to ensure no covered species are trapped.
Any holes or trenches to be filled first shall be inspected for entrapped animals. To
prevent inadvertent entrapment of San Joaquin kit foxes or other animals during the
construction phase of the project, all excavated, steep-walled holes or trenches more
than 5 feet deep shall be at the close of each working day by plywood or similar
materials. Any covers are installed shall be able to be removed quickly by construction
staff should need arise. If covers require heavy equipment to lift them need arise. If
covers require heavy equipment to lift them, some means of inspecting, the inside of the
hole shall be installed (e.g., Plexiglas windows) so biological monitors can ensure no
animals are trapped inside. Holes and less than 5 feet deep may either be covered or be
provided with escape ramps at rate of one ramp every 100 feet. Escape ramps may be
constructed of earth fill wooden planks with a slope no steeper than 45 degrees. If
wooden planks are used perpendicular grooves or rungs shall be provided to aid in
traction. All holes and trenches, whether covered or uncovered, more than 2 feet deep
shall be inspected daily for trapped animals regardless of whether or not work is
occurring in area. Before holes or trenches are filled, they shall be thoroughly inspected
for trapped animals. Work shall not continue until trapped animals have moved out of
or are removed from the open trench and relocated to a location approved by the
Wildlife Agencies.
Pipes, culverts, and similar materials greater than 4 inches in diameter will be stored so
as to prevent wildlife species from using these as temporary refuges, and these
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materials will be inspected each morning for the presence of animals prior to being
moved. All construction pipes, culverts or similar structures with a diameter of 4 inches
or grater that are stored at a construction site for one or more overnight periods shall be
thoroughly inspected for kit foxes before the pipe is subsequently buried, capped, or
otherwise moved in any way. If a kit fox is discovered inside a pipe, that section of pipe
shall not be moved until USFWS and CDFW have been consulted.
An appropriately qualified representative appointed by the developer willshall be the
contact for any employee or contractor who might inadvertently kill or injure a kit fox or
who finds a dead, injured, or entrapped kit fox at a time when the onsite biological
monitor is not onsite. The representative willshall be identified during environmental
sensitivity training (Mitigation Measure BIO-2a) and his/her name and phone number
willshall be provided to USFWS and CDFW. Upon such incident or finding, the onsite
biological monitor or the representative willshall immediately contact USFWS and
CDFW.
The Sacramento USFWS office and CDFW willshall be notified in writing within 3
working days of the accidental death or injury of a San Joaquin kit fox during projectrelated activities. Notification must include the date, time, and location of the incident,
and any other pertinent information.

New sightings of kit fox shall be reported to the California Natural Diversity Database. A
copy of the reporting form and a topographic map clearly marked with the location of
where the kit fox was observed shall also be provided to the USFWS and CDFW.
All food-related trash items such as wrappers, cans, bottles, and food scraps shall be
disposed of in securely closed containers and removed at least once a week from the
project site.
No firearms shall be allowed on the project site.

No pets, such as dogs or cats shall be permitted on the project site to prevent
harassment, mortality of kit foxes, or destruction of dens.

Page 3.4-65, Mitigation Measure BIO-37is revised as follows.

Mitigation Measure BIO-37: Enhance and maintain site conditions to allow San Joaquin kit
fox dispersal through the project site
The following measures willshall be implemented to enhance and maintain site conditions for
potential San Joaquin kit fox movement through the project site. These measures willshall be
included in the operations and management plans developed for the project site.


The project site shall include the following features to increase the amount of movement
areas for San Joaquin kit fox:




The solar panels shall be constructed in a layout that is consolidated to the
extent feasible, while still meeting the goal of using the existing contours of the
land and not resulting in a large amount of earth work.
The battery storage facility shall be placed on the exterior of the panel layout
(not in one of the corridors) and will be constructed as close to the panels as
possible to reduce the overall footprint of the project.
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A buffer that is on average 500 feet wide shall be incorporated into the site
layout on the west side of the project area, starting at the toe of the slope and
extending into the project area. No solar panels or permanent structures will be
placed in the buffer and the portion of the buffer under control of the project
applicant will be managed as low grassland suitable for San Joaquin kit fox and
associated grassland species.
Panel array 6b shall be removed from the project layout and no solar panels or
other infrastructure shall be built east of the gas transmission corridors in
NENE Section 35, as shown in Figure 2-3.

The fenced areas within the solar arrays willshall be revegetated with non-invasive
annual grasses and forbs once project construction is completed. CDFW concurrence on
the seed mixture shall be obtained prior to revegetation.
Vegetation within the solar arrays willshall be mowed at least once a year to keep the
vegetation low (less than 12 inches; and preferably 3–6 inches in height).
Vegetation within the 230-kV transmission line corridor willshall either be grazed or
mowed to keep the vegetation low (less than 12 inches in height).

Small burrowing mammals willshall be allowed to establish within the project site and
no rodenticides willshall not be used to control small mammal populations.

All fencing shall leave a 4- to 8-inch opening between the fence mesh and the ground, as
shall be mandated as part of the HCP to be approved for the project by the USFWS. The
bottom of the fence fabric shall be knuckled (wrapped back to form a smooth edge) to
protect wildlife that pass under the fence and slats will be woven through the bottom
row of the chain link fence to disallow San Joaquin kit fox from becoming entangled.
Fencing shall not be electrified.
The developer willshall install artificial escape tunnels along the outside edge of the
solar arrays (outside of the fencing) and facing the 300-foot wide 230-kV transmission
corridor. The developer willshall also install artificial escape tunnels along western
perimeter of the solar arrays (outside of the fencing). The artificial escape tunnels
willshall be placed at a minimum every 1/8-mile in these areas. The escape tunnels
willshall be sized to allow kit foxes in but willshall be small enough to exclude coyotes.
The escape tunnels should be of similar design as those presented in Harrison et al.
(2011). Example den designs are presented in Figure 3.4-7.

Page 3.4-66, Mitigation Measure BIO-39 is revised as follows.

Mitigation Measure BIO-39: Avoid and minimize effects on special-status bats
The following measures willshall be implemented to avoid and minimize effects on specialstatus bats during project construction and decommissioning activities.


At least 1 month prior to construction, a biologist with bat experience willshall assess
the two trees that will be removed during construction for roosting bats and/or suitable
roosting habitat. Roost surveys may consist of both daylight surveys for signs of bat use
and evening/night visit(s) to conduct emergence surveys or evaluate the status of night
roosts. Survey timing willshall be adequate to account for individual bats or species that
might not emerge until well after dark. Methods and approaches for determining roost
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occupancy status willshall include a combination of the following components as the
biologist deems necessary for the particular roost site.







Passive and/or active acoustic monitoring to assist with species identification.
Guano traps to determine activity status.
Night-vision equipment.

Passive infrared camera traps.

The following measures willshall be implemented to avoid and minimize effects on
roosting bats detected within the project site.






Active maternal bat roosts willshall not be disturbed and willshall be provided a
minimum buffer of 750 feet until a time that the young of the roosting bat species
typically become independent. Confirmation of buffer distances and determination
of the need for a biological monitor for active maternity roosts willshall be obtained
in consultation with CDFW. A qualified biologist willshall conduct an initial
assessment of the roost response to construction activities and willshall recommend
buffer expansion if there are signs of disturbance from the roost.
Should a tree that is being used as a day roost (non-maternal) need to be removed
for project construction, CDFW willshall be consulted to determine appropriate
buffers, timing and methods to remove the habitat.
Tree removal willshall be conducted outside the maternity season (April 1–
September 15) to avoid disturbance of maternity groups of foliage-roosting bats.

Page 3.4-67, Impact BIO-40 is revised as follows.

Impact BIO-40: Potential for project lighting to result in adverse impacts on special-status
bats, birds, and other wildlife (Less than significant with mitigation)
Project lighting could disrupt normal activity at nearby bat roosts and night movement patterns.
Project lighting could also disrupt resident and migratory bird behavior, including reproduction,
foraging, and migration. In addition, lighting could disorient the navigational abilities of other
nocturnal wildlife species (e.g., San Joaquin kit fox) or species that disperse at night (e.g.,
California tiger salamander). The developer is proposing to install low-level lighting at entry and
egress gates at strategic locations around the facility. All project lighting would be shielded and
directed downward to minimize the potential for glare or spillover onto adjacent ownerships.
These project designs would minimize the effects of lighting on wildlife. In addition to these
designs, Mitigation Measure BIO-40 would be implemented to ensure that project lighting would
have a less-than-significant impact on wildlife.

Page 3.4-67, Mitigation Measure BIO-40 is revised as follows.

Mitigation Measure BIO-40: Minimize the effect of project lighting on wildlife
The following measures willshall be incorporated into project construction plans to minimize
the effect of project lighting on wildlife.
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Project Lighting



















No lighting willshall be placed near or oriented toward the 230-kV transmission
corridor to avoid affecting wildlife that may use this area for nighttime movement.
Narrow spectrum bulbs willshall be used to limit the range of species affected by
lighting.

All lighting shall be designed so that exterior light fixtures are hooded, with lights
directed downward or toward the area to be illuminated, and so that backscatter to the
nighttime sky is minimized. The design of the lighting shall be such that the
luminescence or light sources are shielded to prevent light trespass outside the project
boundary and neither the lamp nor the reflector interior surface would be visible from
outside the footprint of the facilities.
Light fixtures shall be installed on poles of minimal height or be installed on the
buildings.

All lighting shall be of minimum necessary brightness consistent with worker safety.
The number of lighting fixtures shall be limited to the minimum required.

All illuminated areas not occupied on a continuous basis shall have switches or motion
detectors to light the area only when it is occupied. Any perimeter lighting shall also
only be motion activated.
All lighting poles, fixtures, and hoods shall be of dark-colored material.

Operational exterior lighting shall be limited to the Operations and Maintenance
building and the substation, unless other exterior lighting is required by law or code.

Unless determined necessary by the County for safety or security reasons, any signs at
the entry of the project site shall not be lit (reflective coating is acceptable).

Lighting would be used from dusk to dawn for the project substation to conform to
National Electrical Safety Code (NESC) requirements and all applicable Merced County
outdoor lighting codes.

Construction and Decomissioning Lighting






No lighting shall be used for construction and decommissioning activities (Merced
County does not allow night time work); however, a small amount of temporary lighting
may be used to address safety concerns during construction (e.g., within substations and
construction yards). These lights shall only be on when construction workers are
present or shall be motion activated.
All lights shall be directed downward and include exterior hoods so that only areas that
need illumination are lit and that backscatter to the nighttime sky is minimized.
Temporary lighting shall be shielded and oriented at an angle no greater than 45
degrees between the light post and the horizon.
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Page 3.4-69, Mitigation Measure BIO-44a is revised as follows.
Mitigation Measure BIO-44a: Avoid and minimize impacts on wetlands and waters during
project construction
The following measures willshall be implemented prior to construction to avoid and minimize
impacts on wetlands and waters to the maximum extent practicable.










The developer willshall design the final site plan so that there are no permanent impacts
on the seasonal wetland.
The developer willshall design the final site plan so that waters (ephemeral
swale/drainages and ponds) are avoided to the maximum extent practicable.

Sediment and erosion control materials willshall be installed prior to construction and
willshall be maintained for the duration of construction activities to avoid and minimize
effects on adjacent wetlands and waters.
Orange construction fencing willFlagging and/or stakes with flagging attached shall be
installed around wetlands and waters that are adjacent to project construction.
A biological and/or SWPPP monitor willshall check on the integrity of all construction
fencing and sediment and erosion control materials to ensure that they are intact and
functioning, and that wetlands are not being affected.

Page 3.4-69, Mitigation Measure BIO-44b is revised as follows.

Mitigation Measure BIO-44b: Restore and/or compensate for the loss of wetlands and
waters
Wetlands and waters filled as a result of the proposed project willshall be compensated for to
ensure no net loss of habitat functions and values. A compensation approach could be to
establish wetlands and waters that are similar to those affected in terms of physical and
biological characteristics. Because establishing ephemeral swales and drainages may not be
practicable, out-of-kind compensation for this type of water would be allowed. The
compensation would be at a minimum 1:1 ratio (1 acre restored or created for every 1 acre
filled) and may be a combination of onsite restoration/creation, offsite restoration, and
mitigation credits. Actual compensation ratios willshall be based on site-specific information
and determined through coordination with state agencies (CDFW, Regional Water Board). A
mitigation and monitoring plan willshall be developed that describes the measures and
procedures for compensating for impacts on waters. The mitigation and monitoring plan
willshall provide detailed information on measurable success criteria that can be achieved
within a 10-year period, monitoring and reporting methods and schedule, funding source and
responsible party, and adaptive management measures to ensure that the desired success
criteria are achieved. The wetland mitigation plan willshall be reviewed and approved by the
state agencies and Merced County, prior to implementation. The wetland mitigation plan
willshall be implemented within 1 year following the end of project construction.
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Chapter 3.11, Transportation/Traffic
Page 3.11-14, Impact TRA-3 is revised as follows.
Impact TRA-3: Substantial increase in traffic hazards to vehicles during construction and
operation (Less than significant with mitigation)
Roadways in the project vicinity are generally straight with good sight distance, so visibility and
access is acceptable. However, the maneuvering of slow-moving construction trucks and equipment
among the general-purpose traffic on SR 152 in the project vicinity could temporarily disrupt traffic
flow and cause potential conflicts with vehicles (including passenger vehicles) on SR 152. In
addition, as described in Impact TRA-1, the increase in left-turning vehicles and trucks at the SR 152
/ Billy Wright Road intersection would increase potential conflicts and traffic hazards with throughmoving vehicles on SR 152 during the peak construction period. Therefore, the impact would be
significant. Implementation of Mitigation Measures TRA-3a or TRA-3b; and TRA-3cb, TRA-3c or and
TRA-3d; and TRA-3ed, TRA-3fe, TRA-3gf, or TRA-3hg would reduce traffic hazards to vehicles on
these project access roadways to a less-than-significant level.
Construction Trucks Exiting Eastbound SR 152

Without any improvements to 152, eastbound construction trucks exiting SR 152 and turning right
onto Billy Wright Road would need to slow to 30 mph by the time they reach the beginning of the
existing taper. These conditions would result in an appreciable speed differential between
decelerating eastbound trucks and through traffic on SR 152, including passenger vehicles. Although
these conditions would exist only during construction of the project, this would be is a significant
safety impact. Either Mitigation Measure TRA-3a or TRA-3b would reduce this impact to a less-thansignificant level. It is anticipated that the County would coordinate with Caltrans in the selection of
which measure to implement
Construction Trucks Entering Eastbound SR 152

A similar situation exists for trucks entering eastbound SR 152. Because the acceleration
requirements for trucks are greater than for passenger vehicles, individual trucks would wait for a
gap in eastbound traffic that is long enough to accommodate a truck. This turning movement would
not result in impacts on traffic safety during most of the day when traffic volume is low on Billy
Wright Road, but truck acceleration requirements could contribute to traffic safety concerns during
the PM Peak Hour (4:00–6:00 p.m.) when project construction employees would also be leaving the
site and eastbound traffic on SR 152, including passenger vehicles, is at a higher volume. This would
be a significant impact.

Implementation of either Mitigation Measure TRA-3cb or TRA-3d would reduce this impact to a lessthan-significant level.
Construction Trucks Entering Westbound SR 152

The acceleration requirements of trucks turning left onto westbound SR 152 were also evaluated.
Trucks normally turning left would leave the median area, enter the #1 (inside) lane on westbound
SR 152 and attempt to move into the outside lane. Conflicts could occur during high traffic volume
periods if trucks turn and create the need for through traffic to maneuver to avoid slow moving
trucks. These conditions would introduce safety concerns and would be a significant impact.
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Implementation of Mitigation Measures TRA-3ec and TRA-3d, TRA-3f, TRA-3g, or TRA-3h would
reduce this impact to a less-than-significant level. All work to be constructed in the SR 152 right of
way would require Caltrans design approval and would be conducted under an encroachment
permit from Caltrans. Mitigation Measure TRA-3fc would prohibit trucks from exiting Billy Wright
Road during the AM Peak Hour period of 6:00–9:00 a.m. The mitigation measure reflects the period
during which peak traffic volumes occur, although it is acknowledged that construction would not
be occurring prior to 7:00 a.m.
Operations and Maintenance

The operation and maintenance of the project would generate few employee vehicle trips and truck
trips, and would not be anticipated to involve activities on local streets or alter the existing street
system. Thus, operational impacts would be less than significant.
Mitigation Measure TRA-3a: Construct a separate eastbound right turn lane on SR 152
approaching the Billy Wright Road

The applicant shall construct a separate eastbound right turn lane on SR 152 approaching the
Billy Wright Road intersection under an encroachment permit from and subject to the design
approval of Caltrans District 10. A full, 665-foot long deceleration lane shall be installed with 4foot wide shoulder in the area of the existing 8-foot wide shoulder on SR 152. During the
encroachment permit process, the applicant shall submit the truck turning radius at the
intersection of SR 152/Billy Wright Road for each different type of truck that will be used by the
proposed project.
Mitigation Measure TRA-3b: Widen the existing shoulder on eastbound SR 152
approaching the Billy Wright Road intersection to 12 feet for a distance of 665 feet

The applicant shall widen the existing 8-foot paved shoulder on eastbound SR 152 approaching
the Billy Wright Road intersection to 12 feet for a distance of 665 feet to temporarily
accommodate construction-related trucks. This would be undertaken under an encroachment
permit from and subject to the design approval of Caltrans District 10. (Figure 3.11-1).
Mitigation Measure TRA-3c: Prohibit trucks associated with the construction of this
project from exiting the site during the PM Peak Hour between 4:00 and 6:00 p.m.

Trucks associated with the construction of this project shall be prohibited from exiting the site
during the PM Peak Hour between 4:00 and 6:00 p.m.
Mitigation Measure TRA-3db: Widen the existing shoulder or cConstruct a separate
acceleration lane on eastbound SR 152 east of Billy Wright Road from 8 feet in width to
12 feet in width for a minimum distance of 1,400 feet

The applicant shall widen the existing shoulder on eastbound SR 152 east of Billy Wright Road
from 8 feet in width to 12 feet in width for a minimum distance of 1,400 feet under an
encroachment permit from and subject to the design approval of Caltrans District 10. Or, the
applicant shall construct a separate acceleration lane on eastbound SR 152 under an
encroachment permit from and subject to the design approval of Caltrans District 10. The separate
lane shall be a minimum of 12 feet in width and 1,400 feet in length. (Figure 3.11-1). During the
encroachment permit process, the applicant shall submit the truck turning radius at the
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intersection of SR 152/Billy Wright Road for each different type of truck that will be used by the
proposed project.
Mitigation Measure TRA-3ec: Prohibit truck turns from Billy Wright Road onto
westbound SR 152

The applicant, as part of the construction contract documents, shall prohibit construction truck
turns from Billy Wright Road onto westbound SR 152 (i.e., left turns from Billy Wright Road).

Mitigation Measure TRA-3f: Prohibit trucks from exiting Billy Wright Road during the AM
Peak Hour period
The applicant, as part of the construction contract documents, shall prohibit trucks from exiting
Billy Wright Road during the AM Peak Hour period of 6:00–9:00 a.m.

Mitigation Measure TRA-3g: Widen the outside shoulder on westbound SR 152 west of the
Billy Wright Road intersection
The applicant shall widen the outside shoulder on westbound SR 152 west of the Billy Wright
Road intersection to a width of 12 feet, under an encroachment permit from and subject to the
design approval of Caltrans District 10. (Figure 3.11-1).
Mitigation Measure TRA-3hd: Install a separate westbound acceleration lane within the
median area

The applicant shall install a separate westbound acceleration lane within the median area, under
an encroachment permit from and subject to the design approval of Caltrans District 10. The
separate lane shall be a minimum of 12 feet in width and 1,400 feet in length. (Figure 3.11-1).
During the encroachment permit process, the applicant shall submit the truck turning radius at
the intersection of SR 152/Billy Wright Road for each different type of truck that will be used by
the proposed project.

Chapter 4, Alternatives Analysis

Page 4-17, Environmentally Superior Alternative, is revised as follows.

Environmentally Superior Alternative
CEQA requires an EIR to examine a range of feasible alternatives to the project. State CEQA
Guidelines Section 15126.6(e)(2) requires that the EIR identify which of those alternatives is the
environmentally superior alternative. If the No-Project Alternative is the environmentally
superior alternative, then CEQA requires an EIR to identify which of the other alternatives is the
environmental superior. Based on the assessment included within this chapter, the No-Project
Alternative is the environmentally superior alternative. Of the other alternatives analyzed,
Alternative 2, Distributed Power, would be considered the Environmentally Superior
Alternative.
In comparison to the project, Alternative 2 reduces impacts on agricultural resources, air
quality, biological resources, and project site traffic.
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Table 4-1 provides an overview of the potential differences in the level of impacts under the
alternatives considered in this EIR.

Appendix E. Avian Protection Plan for the Wright Solar Project

Appendix E, Avian Protection Plan for the Wright Solar Project, has been revised in response
to comments and is included in this EIR.

Appendix J. Solar Benefits Agreement for the Wright Solar Project
Appendix J, Solar Benefits Agreement for the Wright Solar Project has been included in this
EIR.
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Avian Projection Plan for the Wright Solar Project
Introduction
The Wright Solar Park project site is in western Merced County approximately 4.5 miles southeast of
Santa Nella, California [Wright Solar Park Environmental Impact Report (EIR) Figure 2-1],
southwest of the intersection of Interstate 5 (I-5) and State Route (SR) 33/152, on the south side of
Billy Wright Road (EIR Figure 2-2). San Luis Reservoir is located 5 miles to the northwest, and the
Los Banos Creek Reservoir is approximately 0.25 mile south of the project’s southernmost
boundary.
This Avian Protection Plan (APP) has been developed to reduce the avian risks that could result
from the development and operation of the Wright Solar Park project. The APP includes measures to
reduce avian injury and mortality from project installation and operations. The APP also outlines
monitoring protocols and reporting requirements to guide the development of additional avoidance
and minimization measures after the Wright Solar Park project is operational.

Proposed Project

Wright Solar Park, LLC (applicant) proposes to develop, own, and operate a 200-megawatt (MW)
solar photovoltaic (PV) power plant located on leased and purchased agricultural lands in
unincorporated Merced County. The project site encompasses all or parts of 13 parcels totaling
approximately 2,719 acres. The project would permanently develop approximately 1,392 acres of
this area, or approximately 50.9% of the total parcel acreage. Total disturbance during construction,
including temporary office staging and laydown of components, would be approximately 1,582 acres
including both temporary and permanent disturbance.

Project components would include access roads, solar modules, tracker components, direct current
(DC) to alternating current (AC) power inverters, medium voltage transformers, a medium voltage
collection system (MVCS), a project substation, and an interconnection switching station. In
addition, the applicant proposes to construct a battery energy storage system (BESS) at the northern
edge of the site to aid in shaping and controlling the timing of energy production for the electrical
grid. The project would be interconnected to the existing Pacific Gas and Electric Company (PG&E)
power grid infrastructure that passes through the site for delivery to the purchaser of the power.
The project would have an operational lifespan of approximately 30–35 years. The site is proposed
to be restored to its current condition at the end of that time.
To support the PV panels, the project would utilize a fixed-tilt mounting system or a single-axis
tracking system designed to optimize power production of the panels by ensuring proper
orientation to the sun throughout the day and seasons (EIR Figure 2-4). The fixed-tilt mounting and
single-axis tracking systems are supported by metal piers driven into the ground by a pile-driving
machine. These machines are similar to those found on highway construction jobs driving guardrail
piers. Affixed to the top of each pier is a pier cap and bearing assembly that supports and allows
proper movement of the torque tube assembly. The torque tube assembly serves two purposes: to
provide an attachment point for the panels, and to move through the range of positions needed to
optimize panel production. Single-axis tracking systems require a drive system that provides
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directional force to the torque tube. This can be accomplished with either a mechanical or hydraulic
drive arm and tube assembly that “pushes and pulls” the torque arm through its range of motion or
by a geared assembly that redirects rotational force to the tubes. Both approaches require a small
geared motor or hydraulic system mounted on a pile support or pad strong enough to move the
system through its daily range of motions.

Medium Voltage Collection System

Power will be collected and routed to the project substation through cables that are buried 42
inches to 48 inches deep and may be spliced above ground in clearly marked junction boxes.
Alternatively, the project would route approximately 1.5 miles of lines as a medium voltage
overhead (MVOH) transmission line (and associated poles) within the project boundaries to the
project substation. A final optimized design would determine whether overhead line components,
underground line components, or some combination of both would be used in the MVCS
incorporating potential shading issues from pole sets and conductors.
All circuits of the MVCS would be routed across the project site to the project substation.

Project Substation

The project substation is the portion of the system where project power is transformed to match the
specification of the interconnection into the electrical grid. The substation is characterized as having
a low side and a high side, as defined by the point of power transformation from 34.5 kilovolts (kV)
(low side) stepped up in voltage to match the grid specifications in the transmission system (high
side). Under the project, the power would be stepped up to 230 kV at the project substation. The
footprint of the substation would be approximately 2.1 acres. The project site plan and facilities are
presented in Figure 2-3 of the EIR.

Additionally, the substation would include a control room with an environmental enclosure housing
the relay switches and the electrical control gear. The control room would be the base of operations
for the entire solar facility, not just the substation, and provides for external communication. The
project’s control room would be powered by lower voltage power produced by the project through
an installed step down transformer.

Transmission Line

The project includes an electrical transmission line (gen-tie line) to connect the project to
generation facilities owned and operated by PG&E. The gen-tie line would be composed of a span of
three conductors between the project substation dead end structures and the adjacent switching
station dead end structures. The line would be less than 500 feet in length, and sizing of the
conductor would be relative to the exact length of the span necessary for the project and the
avoidance of calculated line losses. The dead end structures on both sides of the facilities would also
carry a fiber communications system between the control rooms of the facilities.

Switching Station and Point of Interconnection

A project switching station would be located within approximately 200 to 500 feet of tower #92 of
PG&E’s Los Banos-Panoche 230-kV line. The switching station would include breakers, switches,
meters, and related equipment, as required by the interconnection provider. The switching station
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facility would have its own perimeter fencing that would be independent from the project fence line
and would be directly accessible by the facility operator. At the conclusion of construction, the
switching station would be owned and operated by PG&E, per the Large Generator Interconnection
Agreement (LGIA). PG&E would control all access to inside the perimeter of the switching station.

There are three 230-kV transmission lines that run directly through the property. The Point of
Interconnection (POI) would be directly on the property at the switching station and would consist
of a loop into the Los Banos-Panoche #1 230-kV line. The line has no known competitors in the
California Independent System Operator (CAISO) interconnection queue and has enough capacity to
deliver the project’s full output. The current line capacity is estimated at 328-megavolt ampere
(MVA) normal and at 388-MVA emergency capacity, with a 46-MVA load currently on the line.

Operations and Maintenance

The project includes an Operations and Maintenance (O&M) facility that would consist of a preengineered 35-foot by 100-foot metal building that would rest on a 10-inch thick concrete slab.

For operations, water would be used for the O&M building’s water system, for panel washing, and
for maintenance. Water would be supplied from irrigation water obtained through water allocation
from existing landowners’ approved rights to irrigation water from the San Luis Water District. The
O&M building would have a standard septic tank installation to serve its bathroom.

Panel washing to remove dust particles from the solar panels would be done several (up to three)
times per year. Approximately 500,000 gallons of water (about 1.5 acre-feet) would be used to clean
the panels per year. It is anticipated that the O&M well would be sufficient to provide this quantity of
water, as panel washing would extend over several days, taking place only during daylight hours,
thereby allowing time for water supplies to recharge the 50,000-gallon water storage tank during
nighttime hours.

Security and Lighting

Site security would consist of an 8-foot-high chain-link fence with three-strand barbed wire installed
around the perimeter of solar panel arrays. Manually operated swing gates would be constructed at
the main entrance and in strategic areas, as required for access by property owners and for the
convenience of utility companies in accessing and maintaining their facilities. All easements already
recorded would be honored. Additional site security measures would include a monitored camera
system designed to cover the entire facility. This system would be remotely monitored and security
breaches would be reported to emergency responders as well as site operations. An intrusion
detection system would be installed along array fences to alert monitors of fence breaches. Further,
the project would comply with North American Energy Reliability Corporation (NERC) and Western
Electricity Coordinating Council (WECC) requirements for regulatory control and security systems.
Signs warning of high voltage danger would be posted on the array fences and at all entry points.
These signs would also include a “no trespassing” statement. Signs posted along the project
substation and switching station would conform to all codes and PG&E requirements for safety.
Signage would identify the project operator and owner and provide emergency contact information.
All signage would conform to County of Merced signage requirements.
Project lighting would be installed for ongoing maintenance and security purposes. All project
lighting would be shielded and directed downward to minimize the potential for glare or spillover
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onto adjacent ownerships. Lighting would be used from dusk to dawn and would be motion
activated. Lighting would be installed at the project’s substation and switching station. Project
lighting would conform to National Electric Safety Code (NESC) requirements and all applicable
County of Merced outdoor lighting codes. Lighting would generally be used when personnel are onsite. More detail on how operational lighting willshall be designed to minimize effects on birds is
presented in the Avian Protection Measures section.

Existing Conditions

The project site is dominated by cropland used for winter wheat production and annual grassland
used for cattle grazing. The areas to the north and east of the project site are dominated by
agriculture (orchards and grain crops) and the areas to the south and west are used for cattle
grazing.

The project site is elevated above the western margin of the San Joaquin Valley floor on the eastern
foothill alluvial fans of the Coast Range. The California Aqueduct is about 0.6 mile east of the project
site’s eastern boundary. The Los Banos Reservoir is approximately 0.25 mile directly south of the
project site’s southern boundary. Elevations in the project site range from approximately 300 feet
above mean sea level along the eastern boundary to approximately 700 feet on a ridge along the
western boundary. Most of the project site has less than 15% slopes with a small area along the
western boundary that has slopes in excess of 30%.

Regulatory Background
Migratory Bird Treaty Act

The Migratory Bird Treaty Act (MBTA) (16 USC 703-712) domestically implements a series of
international treaties that provide for migratory bird protection. The MBTA authorizes the Secretary
of the Interior to regulate the taking of migratory birds. The act further provides that it is unlawful,
except as permitted by regulations, “to pursue, take, or kill any migratory bird, or any part, nest or
egg of any such bird…” (16 USC 703). This prohibition includes both direct and indirect acts,
although harassment and habitat modification are not included unless they result in direct loss of
birds, nests, or eggs. The current list of species protected by the MBTA can be found in the
November 1, 2013 Federal Register (78 FR 65844-65864). This list comprises several hundred
species, including essentially all native birds. Permits for take of nongame migratory birds can be
issued only for specific activities, such as scientific collecting, rehabilitation, propagation, education,
taxidermy, and protection of human health and safety and of personal property.

The Bald and Golden Eagle Protection Act

The Bald and Golden Eagle Protection Act (BGEPA) (16 USC 668) prohibits take and disturbance of
individuals and nests. Take permits for birds or body parts are limited to religious, scientific, or
falconry pursuits. However, the BGEPA was amended in 1978 to allow mining developers to apply to
the U.S. Fish and Wildlife Service (USFWS) for permits to remove inactive golden eagle (Aquila
chrysaetos) nests in the course of “resource development or recovery” operations. With the 2007
removal of bald eagle from the ESA list of threatened and endangered species, USFWS issued new
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regulations to authorize the limited take of bald eagles (Haliaeetus leucocephalus) and golden eagles
under the BGEPA, where the take to be authorized is associated with otherwise lawful activities. A
final Eagle Permit Rule was published on September 11, 2009 (74 FR 46836–46879; 50 CFR 22.26).

A permit authorizes limited, non-purposeful take of bald eagles and golden eagles, and can be
applied for by individuals, companies, government agencies (including tribal governments), and
other organizations to allow disturbance or otherwise take eagles in the course of conducting lawful
activities, such as operating utilities and airports. Under BGEPA, take is defined as “pursue, shoot,
shoot at, poison, wound, kill, capture, trap, collect, destroy, molest or disturb.” Disturb is defined in
the regulations as “to agitate or bother a bald or golden eagle to a degree that causes, or is likely to
cause, based on the best scientific information available: (1) injury to an eagle; (2) a decrease in its
productivity, by substantially interfering with normal breeding, feeding, or sheltering behavior; or
(3) nest abandonment, by substantially interfering with normal breeding, feeding, or sheltering
behavior.” Most permits issued under the new regulations authorize disturbance. In limited cases, a
permit may authorize the physical take of eagles, but only if every precaution is first taken to avoid
physical take.

USFWS issued the Eagle Conservation Plan Guidance (Eagle Guidance) intended to assist parties to
avoid, minimize, and mitigate adverse effects on bald and golden eagles (U.S. Fish and Wildlife
Service 2013). The Eagle Guidance calls for scientifically rigorous surveys, monitoring, assessment,
and research designs proportionate to the risk to eagles. The Eagle Guidance describes a process by
which wind energy developers can collect and analyze information that could lead to a
programmatic permit to authorize unintentional take of eagles at wind energy facilities. USFWS
recommends that eagle conservation plans be developed in five stages. Each stage builds on the
prior stage, such that together the process is a progressive, increasingly intensive look at likely
effects on eagles of the development and operation of a particular site and configuration. Additional
refinements to the Eagle Guidance are expected at some point in the future. As discussed in the
Biological Resources section of the EIR under Special-Status Wildlife, Golden Eagle, there are records
of golden eagle occurrences in the project vicinity.

Endangered Species Act

Pursuant to the federal Endangered Species Act (ESA), the USFWS and the National Marine Fisheries
Service (NMFS) have authority over projects that may result in take of a species listed as threatened
or endangered under the act. Take is defined under the ESA, in part, as killing, harming, or harassing.
Under federal regulations, take is further defined to include habitat modification or degradation that
results, or is reasonably expected to result, in death or injury to wildlife by significantly impairing
essential behavioral patterns, including breeding, feeding, or sheltering. If a likelihood exists that a
non-federal project would result in take of a federally listed species, an incidental take permit, under
Section 10(a) of the ESA must be obtained from the appropriate federal agency (in this case, USFWS)
before the project may proceed. No federally listed bird species are known to occur in the project
vicinity or are anticipated being affected by the proposed project.

California Endangered Species Act

CESA (California Fish and Game Code Sections 2050–2116) states that all native species of fishes,
amphibians, reptiles, birds, mammals, invertebrates, and plants and their habitats that are
threatened with extinction and those experiencing a significant decline that, if not halted, would lead
to a threatened or endangered designation will be protected or preserved.
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Under Section 2081 of the California Fish and Game Code, a permit from California Department of
Fish and Wildlife (CDFW) is required for projects that could result in the take of a species that is
state-listed as threatened or endangered. Under CESA, take is defined as an activity that would
directly or indirectly kill an individual of a species. The definition does not include harm or harass,
as does the definition of take under ESA. Consequently, the threshold for take under CESA is higher
than that under ESA. For example, habitat modification is not necessarily considered take under
CESA. The state threatened Swainson’s hawk (Buteo swainsoni) is known to nest within 5 miles of
the project site and was observed in flight over the project site in May of 2013.

California Fish and Game Code Protection of Birds and Raptors

Section 3503 of the California Fish and Game Code prohibits the killing of birds and/or the
destruction of bird nests. Section 3503.5 prohibits the killing of raptor species and/or the
destruction of raptor nests. Typical violations include destruction of active bird and raptor nests as a
result of tree removal, and failure of nesting attempts (loss of eggs and/or young) as a result of
disturbance of nesting pairs caused by nearby human activity. Section 3513 prohibits any take or
possession of birds designated by the MBTA as migratory nongame birds except as allowed by
federal rules and regulations pursuant to the MBTA.

Potential Impacts on Avian Species
Construction

Construction activities have a potential to disrupt nesting activities. The impacts for special-status
birds and other birds protected under the MBTA are discussed in Section 3.4 of the EIR.

New Transmission Lines

The operation of the proposed project has the potential to affect birds from the addition of up to 500
feet of new transmission line between the project substation and PG&E generation facilities and
from the option of running 1.5 miles of medium voltage collection system lines overhead as opposed
to using buried lines. These new lines represent a collision hazard for bird species, especially during
periods of low visibility, and an electrocution hazard for large raptors.

Lake Effect from Solar Panels

The proposed solar arrays have a potential to attract migratory waterfowl and shorebirds that could
mistake the grouped panels for a body of water. The proximity of the project site to Los Banos
Reservoir (0.25 mile to the south), San Luis Reservoir (5.5 miles to the northwest), and several
wildlife areas, refuges, and private duck clubs (6–10 miles to the north and east) increases the
potential for waterfowl and shorebirds to encounter the project site. The attraction of waterfowl and
shorebirds to the site could result in mortality from the collision with panels, fences, and
transmission lines and by attracting water birds that are dependent on water for taking flight (e.g.,
grebes). However, because the panels will be placed on rolling hills, will be set at an angle toward
the south during the fall and winter months, because there will space between each panel and 20foot wide spaces between each panel array, and because there will be no large ponds within the
project site the potential to attract waterfowl to the project site is expected to be low.
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Lighting
Artificial lighting can affect the natural behavior of birds. It can disturb development and hormoneregulated processes, such as the internal clock mechanism (Poot et al. 2008). Artificial lighting can
also affect foraging, reproduction, migration, and communication (Longcore and Rich 2004).

Avian Protection Measures
Project Design Measures
New Transmission Lines

The developer willshall construct all transmission towers, poles, and lines in accordance with the
guidelines in Suggested Practices for Avian Protection on Power Lines: The State of the Art in 2006
(Avian Power Line Interaction Committee 2006), or the most current version of the guidelines
available at the time of construction, which provides facility design recommendations for reducing
avian electrocutions. The developer willshall also construct facilities following the guidance in
Reducing Avian Collisions with Power Lines: State of the Art in 2012 (Avian Power Line Interaction
Committee 2012), which provides guidance for reducing bird injury and mortality from collisions
with electrical lines.

Project Lighting

The project developer and its contractors willshall demonstrate that lighting effects in staging areas
and work sites during construction, operations, and decommissioning are minimized.

Construction Lighting

The County of Merced does not allow night time work so a substantial use of lighting during
construction will not be an issue; however, small amounts of temporary lighting for safety concerns
will be used for some areas of the project site.

Temporary office and construction facilities are typically equipped with light fixtures adjacent to
each door for safety and security. It is anticipated that the temporary office will have up to two
vendor-supplied outdoor light fixtures. Additional temporary security lighting may be required
within the substations and construction yards during construction. Typical lighting used at
construction trailers includes single 60- to 75-watt incandescent bulbs within wall-mounted fixtures
with clear jar-shaped diffusers. The developer willshall confirm that the lighting complies with the
local codes and ordinances.
The following measures shall be incorporated into project construction plans to minimize the effect
of project lighting on birds.


No lighting shall be used for construction and decommissioning activities (Merced County does
not allow night time work); however, a small amount of temporary lighting may be used to
address safety concerns during construction (e.g., within substations and construction yards).
These lights shall only be on when construction workers are present or shall be motion
activated.
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All lights will be directed downward and include exterior hoods so that only areas that need
illumination are lit and that backscatter to the nighttime sky is minimized.
Temporary lighting shall be shielded and oriented at an angle no greater than 45 degrees
between the light post and the horizon.

If County regulations on nighttime work change at the time of project construction and/or
decommssioning, the following measures, in addition to the ones listed above, shall be
implemented.






Work shall be planned to the extent feasible to avoid nighttime work. The developer and its
contractors will take all reasonable precautions to minimize emission of light and glare into
the night sky when nighttime construction activities cannot be avoided.
When night lighting is needed to illuminate a activities, lighting equipment that complies
with the measures listed above and all applicable laws and standards shall be used.
Typically, one to two portable light towers are adequate to safely illuminate the activities
that are anticipated to occur at night. Construction lighting shall be the minimum necessary
brightness to meet Occupational Safety and Health Administration (OSHA) regulations and
the developer’s and its contractors’ safety standards, and shall be hooded to the extent
consistent with safety standards. In addition, switches or motion detectors shall be used in
high illumination areas that will not be occupied on a continuous basis.
Light towers shall be adjustable so that the height and directions can be altered for sitespecific situations.

Operation Lighting

Onsite lighting during operations will be very limited. Pole mounted motion detection lights
willshall be installed around the perimeter of the switching station. The lights willshall only
illuminate when movement is detected and would be pointed downward and shielded. Lighting
would be used from dusk to dawn for the project substation to conform to NESC requirements and
all applicable County of Merced outdoor lighting codes.

All lighting fixtures installed onsite, including lighting to be used for security and operational uses at
the operations and maintenance building, the project substation, and switching station as well as
design features, willshall comply with the following standards.









No lighting shall be placed near or oriented toward the 230-kV transmission corridor to avoid
affecting wildlife that may use this area for nighttime movement.
Narrow spectrum bulbs shall be used to limit the range of species affected by lighting.

Lighting willshall be designed so that exterior light fixtures are hooded, with lights directed
downward or toward the area to be illuminated, and so that backscatter to the nighttime sky is
minimized. The design of the lighting willshall be such that the luminescence or light sources are
shielded to prevent light trespass outside the project boundary and neither the lamp nor the
reflector interior surface would be visible from outside the footprint of the facilities;
Light fixtures willshall be installed on poles of minimal height and/or be building-mounted;
All lighting willshall be of minimum necessary brightness consistent with worker safety;
The number of lighting fixtures willshall be limited to the minimum required; and
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Illuminated areas not occupied on a continuous basis willshall have switches or motion
detectors to light the area only when occupied. Any perimeter lighting shall also only be motion
activated.
All lighting poles, fixtures, and hoods willshall be dark-colored.

Operational exterior lighting willshall be limited to the Operations and Maintenance building
and the substation, unless other exterior lighting is required by law or code.

Unless determined necessary by the County for safety or security reasons, any signs at the entry
of the project site willshall not be lit (reflective coating is acceptable).
Lighting shall be used from dusk to dawn for the project substation to conform to National
Electrical Safety Code (NESC) requirements and all applicable Merced County outdoor lighting
codes.

Decommissioning Lighting

Although the County of Merced does not allow night time construction the following measure
willshall be implemented in the event that County regulations change at some future time to allow
night work at the time of project decommissioning.

Work willshall be planned to the extent feasible to avoid nighttime work. The developer and its
contractors willshall take all reasonable precautions to minimize emission of light and glare into the
night sky when nighttime construction activities cannot be avoided.

When night lighting is needed to illuminate a decommissioning activity, lighting equipment that
complies with this Plan and all applicable laws and standards willshall be used. Typically, one to two
portable light towers are adequate to safely illuminate the activities that are anticipated to occur at
night. Construction lighting willshall be the minimum necessary brightness to meet Occupational
Safety and Health Administration (OSHA) regulations and the developer’s and its contractors’ safety
standards, and willshall be hooded to the extent consistent with safety standards. In addition,
switches or motion detectors willshall be used in high illumination areas that willshall not be
occupied on a continuous basis. In addition, the same measures proposed for construction shall be
implemented for decommissioning.

Construction Measures

Section 3.4.2 of the EIR includes mitigation measures to avoid and minimize impacts to nesting
birds. These measures refer to general avoidance and minimization measures, specific survey
protocols and avoidance buffers to be implemented for special-status species (e.g., western
burrowing owl, Swainson’s hawk), and general survey methods and buffers for other nesting birds
(see EIR Mitigation Measures 2a, 24, 27a, and 29 in Section 3.4.2).

Operational Measures

Operations and Maintenance Staff Training
A training program willshall be implemented to train operations and maintenance staff on relevant
federal and state regulations, the consequences of non-compliance with those regulations,
procedures, and information for dealing with reporting on dead or injured wildlife (see Routine
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Monitoring section below). Training willshall be provided to all operations and maintenance
employees at the time of hiring.
The training program willshall at a minimum consist of the following:












Overview

Discussion of state and federal regulations that protect birds, legal implications, and the need for
compliance
Discussion of the facility’s potential risk to birds—i.e., stranding, electrocution, and collision
risks
Discussion of habitats in the project vicinity and species most susceptible to stranding,
electrocution, and collision mortality or injury.

Protocols of plan implementation including assessing problems, proactive approaches, and
recording/reporting data
Discussion of each of the APP elements

Responsibilities of staff to implement the APP

Avian Monitoring

Routine Reporting and Monitoring
During the first two3 years of operations, facility operations and maintenance staff willshall be
responsible for reportingrequired to report dead birds observed to the facility manager. An
individual trained in the identification of waterfowl and shorebirds, as well as other birds, willshall
record the species, condition of the bird, date observed, coordinates where observed, and the likely
cause of death. A photograph of the bird willshall be taken as well. All carcasses willshall be marked
with tape or permanent marker (to prevent double counting) and left in place. During this period,
the developer willshall be responsible for reportingrequired to report all dead and/or injured
waterfowl and shorebirds numbers in an annual report that willshall be submitted to USFWS and
CDFW. This information mayshall be included within the annual Avian Mortality Monitoring report.
The annual reports willshall be submitted within 3 months of the anniversary of the initiation of the
surveys.

Over the life of the project, facility operations and maintenance staff willshall be responsible for
reportingrequired to report dead, injured, and/or stranded birds to the facility manager when they
are observed during operations and maintenance activities. Any injured or stranded birds willshall
be transported within 24 hours of finding to either the Stanislaus Wildlife Care Center or the Fresno
Wildlife Rescue and Rehabilitation Service, or the nearest wildlife rehabilitation facility at the time
with a current Memorandum of Understanding (MOU) from CDFW for the care of injured or ill
wildlife (see Resources section below for contact information). The individual handling injured or
stranded birds must be authorized by CDFW either through a scientific collecting permit or MOU.

Avian Protection Plan
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Avian Mortality Monitoring
Avian mortality monitoring willshall be conducted over a two3-year period by biologists
experienced with conducting avian mortality studies. These surveys willshall start within 2 months
of the initiation of commercial operations. The results of avian monitoring at the Wright Solar
Project willshall be used to inform adaptive management needs by addressing the following preconstruction uncertainties.






The number of birds and of which species are killed each year by project operations.
The likely cause of death and which facility elements pose the greatest risk to birds
Whether unusually high mortality rates are associated with particular structures.
How mortality rates compare to those of other solar projects in the region.

If identification of any patterns in these data could lead to more effective avoidance and
minimization measures on future solar farms.

The major components of the avian mortality monitoring program are listed below.






Avian use surveys to determine the seasonal and annual variations in relative abundance and
species use patterns.

Carcass surveys to search for the bodies of birds killed by solar panels, the gen-tie line, the
medium voltage transmission line (if used instead of underground lines), or other power related
structures.
Monitoring and reporting during operations.

Avian Use Surveys

Operational monitoring willshall include avian use surveys of the project area to estimate relative
abundance and relative use of the project area. Information describing the relative abundance of
species in the project area is important for helping to interpret the results of carcass surveys and to
guide adaptive management of the facility. Observation stations willshall be established on the basis
of topography and the site configuration. A biologist with binoculars at an observation station
should typically be able to observe birds within a 2,000-foot radius (an area of approximately 280
acres). Considering that the solar arrays will occupy approximately 1,400 acres, at least 5
observation stations willshall be established. Viewsheds for each observation point shall have
minimal overlap and shall include adjacent habitats.
Surveys willshall consist of two 30-minute sessions per day (one in the morning, one in the
afternoon) at each observation point once per week for a minimum of 1 year. A biologist with
experience withbird identification experience willshall survey a 360° viewshed at each location,
recording the number of individuals of each species detected out to a maximum distance of 2,000
feet. To avoid nonrepresentative days, observations willshall not be conducted on days with
outlying weather conditions. Observers willshall make note of any species detected from the
observation station and any unusual behavior observed. The need to extend avian use surveys
beyond the first year willshall be evaluated in light of the first year of mortality data during
consultation with USFWS, CDFW, and Merced County. The avian use surveys may be conducted on
the same day as carcass surveys as time allows.
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Carcass Surveys
Carcass surveys willshall be conducted to determine the order of magnitude of the potential impact
of the facility on birds. Permanent transects willshall be established that are representative of the
project site and that cover roughly 50% or more of the area (in both the arrays and along any
transmission lines built for the project). Transects shall be selected through stratified random
sampling to ensure that there is no bias in transect selection and so that environmental conditions at
the site (e.g., topography, edge vs. middle) are represented. The biologists willshall walk the
transects scanning the ground for carcasses. The biologist willshall record the following information
for all observed carcasses: species, sex, cause of death, condition (e.g., fresh, intact, scavenged,
remnant), date, and a GPS point of the location. All carcasses willshall be collected and disposed of in
accordance with the terms and conditions of the salvage permits issued by USFWS and CDFW.
Surveys willshall be conducted weekly between NovemberOctober 1 and February 28April 30 over
the two3-year period to coincide with the peak period of waterfowl and shorebird migration in the
region.
Surveyors shall also record injured and stranded wildlife observed. This information shall be
included in annual reports. Any injured or stranded birds shall be transported within 24 hours of
finding to either the Stanislaus Wildlife Care Center or the Fresno Wildlife Rescue and Rehabilitation
Service, or the nearest wildlife rehabilitation facility at the time with a current MOU from CDFW for
the care of injured or ill wildlife (see Resources below for contact information). The individual
handling injured or stranded birds must be authorized by CDFW either through a scientific
collecting permit or MOU.

Because the impacts are expected to be minimal and only a small number of carcasses are expected
to be found, no trials to estimate detection probabilities are proposed. During the first year’s study,
the biologist shall use estimates of detection probability that are found in Altamont Pass Wind
Resource Area Bird Fatality Study, Bird Years 2005–2012 (ICF International 2014). However, should
substantial numbers of any species or species group be detected during the first year of surveys, as
decided in consultation with USFWS, CDFW, and Merced County, carcass removal and searcher
detection trials willshall be implemented in the second subsequent years of monitoring.

Reporting

For each year of the two3-year monitoring period, an annual report summarizing the methods and
results of the avian use surveys and carcass searches willshall be prepared and submitted to the
USFWS Migratory Birds Program Coordinator at the Sacramento Fish and Wildlife Service Office,
CDFW, and Merced County. The report willshall contain all of the data associated with all fatalities
documented during the year, including carcasses found by operations and maintenance personnel,
and willshall include any recommendations for improving the survey design or avoidance and
minimization measures.

Adaptive Management

In consultation with the USFWS, CDFW, and Merced County, the data from the two3 years of surveys
willshall be used to determine whether the operation of the Wright Solar Project is resulting in avian
mortality that is higher than that expected based on the analysis of potential impacts in the EIR, with
particular emphasis on raptors, waterfowl, and shorebirds. If it is determined that actual impacts
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are greater than those identified in the EIR, adaptive management measures willshall be developed
in coordination with the USFWS, CDFW, and Merced County with the goal of reducing mortalities at
the facility during the lifetime of the project. Continued monitoring willshall be required to
demonstrate the effectiveness of the additional measures and provisions for such monitoring
willshall be included in the adaptive management measures.
Examples of additional measures include the following.




To reduce raptor mortality, equip all power poles, buildings, and fences with perch discouragers
to prevent raptors from using the facility structures as hunting perches and nest sites.
To reduce collision risks with transmission lines, retrofit the lines with additional flight
diverters and to reduce the risk of collision with solar panels and fences, implement a hazing
program to discourage birds from approaching the site. The hazing program would include
visual and/or auditory deterrents.

Resources

Agency Contacts

California Department of Fish and Wildlife, Central Region
1234 E. Shaw Avenue, Fresno, CA 93710
Main Office: (559) 243-4005 ext. 151
Regional Manager: Dr. Jeffrey R. Single
Primary Wildlife Contact: Julie Vance, Environmental Program Manager, (559) 243-4005 x 141

U.S Fish and Wildlife Service
Sacramento Fish and Wildlife Office
2800 Cottage Way, Room W-2605, Sacramento, CA 95825
Main Office: (916) 414-6600
Migratory bird office: Marie Strassburger, Regional Migratory Bird Chief (916) 414-6464
Eagle permitting: Heather Beehler, Eagle Permit Specialist (916) 414-6651

Wildlife Rehabilitation Centers
Stanislaus Wildlife Care Center
Fox Grove Regional Park
1220 Geer Road
Hughson, CA 95326
(209) 883-9414

Fresno Wildlife Rescue and Rehabilitation Service
P.O. Box 2605
Clovis, CA 93612
(559) 298-3276
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Appendix J
Solar Benefits Agreement

COMMUNITY AND ECONOMIC
DEVELOPMENT DEPARTMENT

Mark J. Hendrickson
Director
2222 “M” Street
Merced, CA 95340
(209) 385-7654
(209) 726-1710 Fax
www.co.merced.ca.us
Equal Opportunity Employer

CONDITIONAL USE PERMIT APPLICATION NO. CUP12-017 WRIGHT SOLAR PARK
SOLAR BENEFITS AGREEMENT
(Conditional Use Permit No. 12-017)
This Solar Benefits Agreement, hereinafter “Agreement”, a community benefits agreement, is made on
and shall become effective this___________ day of __________, 2014, (the “Effective Date”) by and
between County of Merced (“County”) a political subdivision of the State of California, and Wright Solar
Park, LLC, a Delaware limited liability company (the “Applicant”). County and Applicant are from time to
time hereinafter referred to as the “Parties”.
Recitals
Whereas, the state of California has mandated that 33 percent of the total electricity sold to retail
customers by December 31, 2020 come from renewable energy resources and 75 percent of all such
renewable energy resources must come from in-state resources by 2017; and,
Whereas, County seeks to assist the State of California in meeting its renewable energy objectives in the
years to come; and,
Whereas, the Merced County Board of Supervisors, through its 2013 Merced County General Plan,
supports the development of renewable energy projects within the County, provided that economic,
employment and community concerns are considered and addressed; and
Whereas, on November 7, 2012, the Applicant submitted an application to develop a 200 megawatt
solar PV facility on 2,389 acres that is under full site control by the Applicant (the “Project”); and,
Whereas, Wright Solar Park, LLC, as the Project applicant, is the entity that will control, manage and
operate the Project in accordance with the terms and conditions of the Conditional Use Permit
Application No. CUP- 12-017 (the “Project CUP”); and,
Whereas, the land subject to this Agreement is located in western Unincorporated Merced County and
includes parcel numbers APN 088-020-003, 088-020-002, 078-200-081, 078-200-082 ,078-200-083, 088020-038, 078-200-028, 078-200-030, 078-200-027, 088-020-040, 088-020-041, 088-020-027,078-200026 and is described as set forth in Exhibit A, Legal Description (hereinafter “Project Property”); and,
Whereas, Parties in good faith believe economic benefits will result from the Project in the form of
increased economic output, increased property taxes and sales and use taxes, and wages and benefits
during construction and operation of the Project; and
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Whereas, Parties intend for this Agreement to supplement the anticipated increased economic output,
increased property taxes and sales and use taxes, and wages and benefits by providing specified
additional economic benefits for local communities throughout and within Merced County; and,
Whereas, Applicant and County voluntarily enter into the Solar Benefits Agreements to provide for a
concerted and coordinated effort to enhance the benefits of the Project to local communities
throughout Merced County;
NOW THEREFORE, in consideration of the mutual covenants and promises contained herein, Applicant
and County do herby agree as follows:
SPECIFIC TERMS
COMMUNITY BENEFITS
Applicant shall take the following actions as a condition to proceeding with the Wright Solar Park
pursuant to the CUP, which Parties agree will provide economic benefits throughout Merced
County. Such benefits may include but are not limited to job creation, economic development, and
enhancement to the quality of life in neighboring communities.
1. Sales Tax
The Applicant shall act in good faith and use commercially reasonable efforts to ensure the sales and
use taxes associated with the construction of the Project occur in the unincorporated area of
Merced County. The Applicant shall also use commercially reasonable efforts to direct its
contractors and subcontractors to have sales and use taxes associated with Project construction
occur in the unincorporated area of Merced County. The WSP Economic Impact Analysis forecasts
between $4.2 and $6.1 M in sales tax will be generated by the project for the County. The Wright
Solar Park will provide a bonded guarantee of $4.12 (80% of mean) as a minimum for this revenue
stream.
Parties shall, within (90) days of the Effective Date or prior to the County’s issuance of the first
building permit for the Project, whichever is earlier, enter into a subsequent agreement setting forth
specific terms and mechanisms by which to implement the Applicant’s commitment to have
construction related sales and use taxes within the unincorporated area of Merced County
(“Implementation Plan”) in the event the Project proceeds to construction.
The Implementation Plan shall require, at a minimum, that prior to the County’s issuance of the first
building permit for the Project, the Applicant shall obtain a street address within the unincorporated
portion of Merced County for acquisition, purchasing, and billing purposes and registering this
address with the State Board of Equalization.
2. Public Service Costs
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To support cost recovery from public service impact, Applicant shall pay to County, on annual basis,
a payment to the County’s General Fund (“General Fund Payment”) equaling Twenty Five Thousand
Dollars and no cents ($25,000.00) per year for twenty years commencing the same calendar year as
the issuance of the first building permit by the County. If the project is constructed with a LithiumIon Battery Energy Storage System, the annual payment shall increase to Thirty Thousand Dollar and
no cents ($30,000).
The General Fund Payment shall be used by County to offset any and all impacts to County services
including, but not limited to, public safety services provided by the County Sheriff and County Fire
Department.
3. Local Recruitment for Employment
The Community Benefits agreement shall include a local bidders/suppliers preference. The
developers/owners shall provide for local preference - Firms and individuals whose primary
place of business is located within (or residing in) Merced County - as follows:


All contracts for construction and operation goods and services shall be advertised
within Merced County



Project labor shall be recruited from Merced County to the maximum extent feasible.
This includes placement and wording of advertisements, agreements with labor
unions and agreements with other labor contractors.



The owner of the WSP facility shall open and staff a permanent business office in
Santa Nella. The permanent business office may be located at the project location.

4. Community Beautification
The owner of the WSP facility shall enroll in the “Adopt a Highway” program for Billie
Wright Road
GENERAL PROVISIONS
5. INDEMINITY
The Applicant hereby agrees that is has the contracted duty pursuant to this Agreement (hereinafter
“the duty”), and as such does hereby agree, to indemnify, defend and hold harmless, County, its
Board of Supervisors, officers, employees and agents from and against any and all claims, petitions,
demands, liability, judgments, awards, interest, reasonable attorney’s fees, costs, expert’s fees, and
expenses of whatsoever kind or nature (the “Losses”), at any time arising out of or in any way
connected with the Applicant’s performance of this Agreement with respect to the Project, whether
in tort, contract, writ of mandamus, or otherwise, with respect to any Losses that result primarily
from the willful misconduct or negligent conduct of any kind, on the part of the Applicant, its agents,
subcontractors, employees, and officers.
The duty shall include, but not be limied to, claims petitions, or the like for bodily injury, property
damage, personla injury, contractual damages, writ of mandamus, or otherwise allegded to be
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caused to any person or entity including, but not limited to employees, agents, subcontractors and
officers of the Applicant.
The Applicant’s liability for indemnity under this Agreement shall not apply with respect to any
allegation, claim of liability, or petition, except in circumstances found by a jury or judge to be the
primary and legal result of the gross negligence or willful misconduct of the County, its Board of
Supervisors, officers, employees and agents. This clause shall not be limited to any and all claims,
petitions, demands, liability, judgments, awards, interest, reasonable attorney’s fees, costs,
reasonable expert’s fees and reasonable expenses of whatsoever nature, that may arise during the
term of this Agreement but shall also apply to all such claims and the like after the term of this
Agreement for example, arising from land use and environmental law actions, or meeting notice law
actions, brought against the County following the Applicant’s approval or modification.
6. APPLICABLE LAW; VENUE
The Parties agree that this Agreement and all documents issued or executed pursuant to this
Agreement as well as the rights and obligations of the Parties hereunder are subject to and
governed by the laws of the State of California in all respects as to interpretation, construction,
operation, effect and performance.
Notwithstanding any other provision of this Agreement, any disputes concerning any question of
fact or law arising under this Agreement or any litigation or arbitration arising out of this
Agreement, shall be tried in Merced County, unless the Parties agree otherwise or are otherwise
required by law.
7. NOTICES
All notices, requests, demands, or other communications under this Agreement shall be in writing.
Notice shall sufficiently be given for all purposes as follows:
A.

Personal Delivery
When personallt delivery to the recipient, notice is effective upon delivery.

B.

First Class Mail

When mailed first class to the last address of the recipient known to the party giving notice,
notice is effective three mail delivery days after deposit in a United States Postal Service office
or mailbox.
C.

Certified Mail
When mailed by certified mail, return receipt requested, notice is effective upon receipt, if
delivery is confirmed by return receipt.

D.

Overnight Delivery
When delivered by an overnight delivery service, charges prepaid or charged to the sender’s
account, notice is effective upon delivery, if delivery is confirmed by delivery service.
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E.

Fascimile Transmission
When sent by fax to the last fax number of the recipient known to the part giving notice,
notice is effective upon receipt, provided that: a) a duplicate copy of the notice is promptly
given by first class mail or certified mail or overnight delivery, or b) they receiving party
delivers a written confirmation of receipt. Any notice by given by fax shall be deemed
received on the next business day if received after 5:00 PM (recipient’s time) or a nonbusiness day.

8. BREACH OF CONTRACT
Upon breach of this Agreement by either Party, the non-breaching party shall have all remedies
available to it both in equity and/ or at law.
9. RECORDS
The Applicant shall maintain full and accurate records with respect to all matters covered under this
Agreement. To the extent permitted by law, upon at least two (2) business days’ prior written
notice, County shall have access during reasonable business hours until the experiation of four (4)
years after the furnishing of services to such records, and to the right to examine and audit the same
and to make transcripts therefrom, and to inspect all data, documents, proceedings, and activities
pertaining direclty to this Agreement.
To the extent permitted by law, the Applicant shall furnish County such periodic reports as County
may reasonably request pertaining to the work undertaken pursuant to this Agreement. The costs
and obligations incurred or to be incurred in connection with the preparation of such reports shall
be borne by the Applicnat.
10. SUCCESSORS IN INTEREST
All the terms, covenant, and conditions of this Agreement shall be binding and in full force and
effect upon any successors in interest and assigns of the Parties hereto. This paragraph shall not be
deemed as a waiver of any of the conditions against assignment set forth herein.
11. CAPTIONS
The captions of each paragraph in this Agreement are inserted as a matter of convenience and
reference only, and in no way define, limit, or describe the scope or intent of this Agreement or in
any way afect it.
12. SEVERABILITY
If a court of competent jurisdiction holds any provision of this Agreement to be illegal,
unenforceable or invalid, in whole or in part, for any reason, the validity and enforcibility of the
remaining provisions, or portions of them, will not be affected unless explicitly determined by the
court.
13. DUPLICATE COUNTERPARTS
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This Agreement may be executed in duplicate counterparts, each of which shall be deemed a
duplicate original. The Agreement shall be deemed executed when it has been signed by all Parties.

14.

LIMITED AFFECT OF WAIVER

No waiver by either party of any default, breach or condition precedent shall be valid unless made in
writing and signed by the Parties hereto. No oral waiver of any default, breach or condition
precendent shall be binding onto any of the Parties hereto. Waiver by either party of any default,
breach or condition precendent shall be construed as a waiverof any other default, breach or
condition precedent, or any other right hereunder.
14. HEADINGS
Section headings are provided for organizational purposes only and do not in any manner affect the
scope, meaning, or intent of the provisions under the headings.
15. EXHIBITS AND RECITALS
The recitals and the exhibits to this Agreement are fully incorporated into and are intergral parts of
this Agreement.
16. ENTIRE AGREEMENT REPRESENTED
This Agreement represents the entire Agreement between the Parties as to its subject matter and
no prior oral or written understanding shall be of any force or effect.
17. COPIES OF THE AGREEMENT
This Agreement is entered in counterparts, each of which shall be deemed a duplicate of the
original.

[SIGNATURE PAGE FOLLOWS]
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THE PARTIES hereto, having read and considered the above provisisons, indicate their
agreement by their authorized signatures below.

EXEXCUTION OF AGREEMENT
IN WITNESS HEREOF, COUNTY has executed this Agreement as of ______ day of ________2014.

COUNTY OF MERCED

By: _________________________________________
Merced County Board of Supervisors

IN WITNESS HEREOF, APPLICANT has executed this Agreement as of ______ day of ________2014.

WRIGHT SOLAR PARK, LLC
By: _________________________________________
Name:
Title:
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Appendix L1

Habitat Conservation Plan and
Incidental Take Permit Processes
Overview
The federal and California Endangered Species Acts (ESA and CESA, respectively) prohibit the “take”
of a threatened or endangered species. Take, as defined by ESA, means “to harass, harm, pursue,
hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such conduct.” Harm
is defined as “any act that kills or injures the species, including significant habitat modification or
degradation where it actually kills or injures wildlife by significantly impairing essential behavioral
patterns, including breeding, feeding, or sheltering” (50 Code of Federal Regulations [CFR] 17.3).
CESA defines take as "hunt, pursue, catch, capture, or kill, or attempt to hunt, pursue, catch, capture,
or kill" a protected species (California Fish and Game Code Section 86). Habitat modification may
constitute take under CESA if the modification is the proximate cause of death of an individual of the
protected species.
Both ESA and CESA include provisions that allow the “incidental take” of individuals of a protected
species in certain situations upon acquisition of an incidental take permit (ITP) from the pertinent
federal (e.g., U.S. Fish and Wildlife Service [USFWS]) or state agency (California Department of Fish
and Wildlife [CDFW]) responsible for protection of the species under the acts. These are
discretionary permits that, if approved, impose site- and project-specific conditions and
requirements intended to ensure the continued survival of the particular listed species covered in
the ITP. In the case of a CESA ITP, the impact on the species must be “fully mitigated.” Issuance of
federal and state permits are subject to review under the National Environmental Policy Act (NEPA)
and California Environmental Quality Act (CEQA), respectively.

ESA

Section 10 of ESA establishes the process by which non-federal projects may obtain an ITP. Private
landowners, corporations, state agencies, local agencies, and other nonfederal entities must obtain
an ITP pursuant to Section 10(a)(1)(B) to authorize any take of federally listed fish and wildlife
species “that is incidental to, but not the purpose of, otherwise lawful activities.” The issuance of an
ITP is contingent upon completion of an approved habitat conservation plan (HCP) and subsequent
approval of the ITP by either the USFWS or National Marine Fisheries Service (NMFS). Where the
ITP addresses terrestrial species, USFWS is the approving federal agency.
To receive an ITP, Section 10(a)(2)(B) of the ESA requires that the following criteria be met.




The taking will be incidental to otherwise lawful activities.

The applicant will, to the maximum extent practicable, minimize and mitigate the impacts of
such taking.
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The applicant will ensure adequate funding for the HCP and procedures to deal with unforeseen
circumstances 1.
The taking will not appreciably reduce the likelihood of survival and recovery of the species in
the wild.

The applicant will ensure that other measures that USFWS may require as being necessary or
appropriate will be provided.
USFWS has received such other assurances as may be required that the HCP will be
implemented.

The HCP itself must describe the following mandatory elements.










The impact that will likely result from the taking of covered species.

The steps the permit applicant will take to monitor, minimize, and mitigate such impacts to the
maximum extent practicable.
The funding that will be available to implement such steps.

The procedures to be used to deal with unforeseen circumstances.

The alternative actions to such taking the permit applicant considered and the reasons why such
alternatives are not proposed to be utilized.
Such other measures that the Director [of the Department of Interior] may require as being
necessary or appropriate for purposes of the plan (50 CFR 17.22[b]).

The applicant is required to submit to USFWS a draft HCP, draft NEPA document, application for ITP,
and filing fee as a package. The draft HCP will have been prepared with the close cooperation of
USFWS. USFWS will review the application package, undertake an internal consultation regarding
the potential to jeopardize the survival of the species or adversely affect proposed or designated
critical habitat (internal Section 7 consultation), publish an announcement of the availability of the
permit application and NEPA document in the Federal Register, adopt findings of consistency with
Section 10(a)(2)(B), and determine whether or not to issue the ITP. Notice of issuance of the permit
would be published in the Federal Register.

CESA

Like ESA, CESA allows exceptions to the prohibition of take when the take of individuals may occur
during otherwise lawful activities. Incidental take of state-listed species may be authorized if the
applicant submits an approved plan that minimizes and “fully mitigates” the impacts of this take.
The requirements for an application for an ITP under CESA are described in Section 2081 of the
California Fish and Game Code and in the adopted regulations for implementing Section 2081.
Sections 2081(b) and (c) of CESA allow CDFW to issue an incidental take permit for state-listed
threatened and endangered species if the following specific criteria are met.



The authorized take is incidental to an otherwise lawful activity.

Unforeseen circumstances are changes in circumstances affecting a covered species or geographic area covered by
the HCP that could not reasonably have been anticipated by the plan developers, and that result in a substantial and
adverse change in the status of a covered species.

1
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The impacts of the authorized take are minimized and fully mitigated.

The measures required to minimize and fully mitigate the impacts of the authorized take: (a) are
roughly proportional in extent to the impact of the taking on the species, (b) maintain the
applicant’s objectives to the greatest extent possible, and (c) are capable of successful
implementation.
Adequate funding is provided to implement the required minimization and mitigation measures
and to monitor compliance with and the effectiveness of the measures.
Issuance of the permit will not jeopardize the continued existence of a state-listed species.

The application for an ITP must include the following components.












A complete description of the project or activity for which the permit is sought, including its
location.

An analysis of whether and to what extent the project or activity for which the permit is sought
could result in the taking of species to be covered by the permit.
An analysis of the impacts of the proposed taking on the species.

An analysis of whether issuance of the ITP would jeopardize the continued existence of a
species.
Proposed measures to minimize and fully mitigate the impacts of the proposed taking.

A proposed plan to monitor compliance with the minimization and mitigation measures and the
effectiveness of the measures.
A description of the funding source and the level of funding available for implementation of the
minimization and mitigation measures.

CDFW will review the application for consistency with the requirements of CESA. CDFW will then
make a determination on the permit application, prepare a findings document, and issue take
authorization upon completion of CEQA review. The incidental take permit issued by CDFW will be
effective for the approved permit term unless earlier suspended, revoked, or relinquished.

Applicability to the Wright Solar Project
Federal HCP

The Wright Solar Project (project) proponent has applied to USFWS for approval of an HCP to cover
the following species.





California tiger salamander, Central California Distinct Population Segment—federally listed as
threatened.
San Joaquin kit fox—federally listed as endangered.

Blunt nosed leopard lizard— federally listed as endangered.

Covered activities under the HCP include the construction, operation, maintenance, and eventual
decommissioning of the solar energy electrical generation facility to provide electricity for public
consumption. At this writing, the HCP is being reviewed by USFWS Region 8 and the Solicitor
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General. An Environmental Assessment/Finding of No Significant Impact has been prepared for the
HCP in conformance with NEPA and is being reviewed as part of the same application package.

In addition to complying with ESA requirements, the HCP includes a conservation strategy to fully
mitigate impacts on California tiger salamander and San Joaquin kit fox consistent with CESA. Bluntnosed leopard lizard is a fully protected species under California law and therefore take of
individuals is prohibited under CESA. The conservation strategy described in the HCP is designed to
avoid impacts on individual blunt-nosed leopard lizards during operations and maintenance and
decommissioning of the facility, should the species move onto the site following construction. That
is, it will avoid any take of that species.
The permit area comprises both the project site (approximately 2,731 acres) and the proposed
mitigation lands (approximately 2,450 acres) that are located approximately 5 miles south of the
project site. The offsite mitigation lands will be placed under a conservation easement that would
require continuation of current land management practices, including livestock grazing, which
favors upland habitat for San Joaquin kit fox, blunt-nosed leopard lizard, and California tiger
salamander.

The HCP is in draft form, so its specific conditions have not been approved by USFWS. However, ICF
biologists have worked closely with USFWS in preparing the HCP, and the essential provisions are
integrated into the Wright Solar Final EIR. The Final EIR’s mitigation measures for the three covered
species (Mitigation Measures BIO-2a, BIO-8a, BIO-8b, BIO-9, BIO-10, BIO-22, BIO-27a, BIO-2b, BIO36, and BIO-37) reflect the draft conditions of the HCP/ITP.

California ITP

The proponent has applied to CDFW for an ITP to cover the following listed species.





California tiger salamander, Central California Distinct Population Segment—state-listed as
threatened.
San Joaquin kit fox—state-listed as threatened.
Swainson’s hawk—state-listed as threatened.

The ITP would cover the same activities as the HCP and would apply to the project site. The offsite
mitigation lands identified in the HCP are proposed in the ITP to fully mitigate the effects of habitat
loss on California tiger salamander and San Joaquin kit fox that would result from construction of
the project. It would also provide foraging habitat for Swainson’s hawk.

The proposed offsite mitigation lands have been identified as moderate to high quality kit fox
habitat by ESRP and separately by ICF biologists who observed kit foxes on the parcels during
spotlight surveys conducted October 29 and 30, 2013. Surveys for California tiger salamanders were
not conducted on the proposed offsite mitigation lands. However, the site is within 1.24 miles of
suitable aquatic habitat for California tiger salamander (based on aerial photograph interpretation),
and the site provides suitable upland habitat for California tiger salamander (grazed annual
grassland with a robust burrowing mammal population). The proposed mitigation site was observed
to support numerous ground squirrels and will be managed to continue to support a prey base for
foraging Swainson’s hawk. Setting aside this site under a conservation easement and habitat
management plan would ensure that these lands remain suitable for the covered species and serve
as a movement corridor for kit foxes in perpetuity.
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The draft ITP contains all the required components set out above. The applicant’s biology team is in
consultation with CDFW regarding the final ITP.

Because the ITP is in draft form, its specific conditions have not yet been approved by CDFW.
However, ICF biologists have discussed the prospective conditions with CDFW regional office staff
and have integrated them into the Wright Solar Final EIR. The Final EIR’s mitigation measures for
the three covered species (Mitigation Measures BIO-2a, BIO-8a, BIO-8b, BIO-9, BIO-10, BIO-27a, BIO2b, BIO-36, and BIO-37) reflect the prospective conditions. The EIR certified by Merced County for
the project would be used by CDFW as a responsible agency for its CEQA compliance.

The Final EIR for the project identifies mitigation measures that will be adopted as conditions of
approval by the County. The specific requirements of the federal HCP/ITP and state ITP will be
based on the separate statutory and regulatory authorities of USFWS and CDFW, respectively. They
are not limited to the mitigation measures in the Final EIR. The provisions of the final approved
HCP/ITP and ITP may vary from the Final EIR in accordance with the final findings of the USFWS
and CDFW in issuing their permits.

Enforceability

The Wright Solar project cannot proceed without obtaining a federal HCP/ITP and state ITP without
being in violation of ESA and potentially CESA. Even so, Merced County has included a mitigation
measure in the Final EIR requiring acquisition of a federal HCP/ITP and state ITP before the project
is built.

USFWS issues the federal permit for incidental take and regulates implementation of the HCP. The
successful execution of the conservation strategy—including those management actions,
monitoring, and reporting that are part of the HCP—requires coordination between the applicant
and the regulatory agencies (USFWS and CDFW). Annual reports will keep USFWS and CDFW
informed about implementation of conservation measures, progress toward biological goals and
objectives, results of monitoring and adaptive management, and other relevant topics. Either party,
agency or applicant, can request a meeting to discuss the terms of the management or monitoring
effort at any time. If held, these meetings will serve as a means for USFWS to provide advice to the
applicant before implementation of key conservation measures such as adaptive management or
changes in monitoring. The meetings will also serve as a forum to troubleshoot issues that arise
before they may affect permit compliance. USFWS has regulatory authority to enforce the provisions
of the HCP and ITP through legal action.

CDFW has authority to suspend or revoke an ITP under 14 CCR 783.7. Suspension and eventual
revocation will occur if the permittee is not in compliance with the conditions of the ITP and does
not correct the situation after notice from CDFW. Failure to have a valid ITP would violate the CESA
and CDFW has the authority to bring action to stop all activities on the site.

Merced County will adopt the mitigation measures identified in the Final EIR for this project as
conditions of the project’s approval. It will also adopt a mitigation monitoring and reporting
program to ensure that the mitigation measures are enforced. The County has the authority under
its County Code to revoke the project’s conditional use permit and bring legal action if the applicant
fails to comply with the mitigation measures that are adopted as conditions of approval.
Wright Solar Park
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Appendix L2

Protocol Level Biological Surveys and CEQA
The California Environmental Quality Act (CEQA) does not mandate that protocol-level biological
surveys be conducted to analyze the potential impacts of a proposed project on biological resources.
Protocol-level surveys may be required under the permitting authority of agencies such as the U.S.
Fish and Wildlife Service (USFWS) and California Department of Fish and Wildlife (CDFW) to
authorize the incidental take of protected species. However, there is no requirement that protocollevel surveys be undertaken before either agency may approve a habitat conservation plan (HCP) or
issue an incidental take permit (ITP) under the federal and California Endangered Species Acts.
Protocol-level surveys are typically required in cases where a project proponent is seeking
concurrence from these agencies that a species is absent from a given area and that consequently
direct or indirect injury or mortality to the species is unlikely.
Protocol-level surveys are separate from the purpose of CEQA. CEQA discloses and requires the
mitigation of the significant environmental effects of a project. One of the basic purposes of CEQA is
to “[i]inform governmental decision makers and the public about the potential, significant
environmental effects of proposed activities” (CEQA Guidelines Section 15002). Another basic
purpose is to “[i]dentify the ways that environmental damage can be avoided or significantly
reduced” (ibid.). CEQA mandates that the agency adopt feasible and enforceable mitigation
measures to reduce, avoid, minimize, rectify, or compensate for the project’s impacts. Those
measures may be the responsibility of the lead agency or another agency to enforce. The CEQA
analysis needs to provide sufficient information for an informed decision to be made (Citizens for a
Sustainable Treasure Island v. City and County of San Francisco (2014) 227 Cal.App.4th 1036).

Protocol-level surveys, which typically require multiple observations of the project site over a
prescribed period of time, are not needed to determine whether the site may support special-status
species. This can be determined by professional biologists through reconnaissance surveys of the
site combined with literature research, such as review of California’s Natural Diversity Database and
evaluation of the species’ life history, the suitability of the habitat to support the species or provide
forage for the species, and the species’ known range. This method is not sufficient to unequivocally
determine that the project would not affect the species. However, it is sufficient to reach a
conclusion that the project may result in an impact. The project’s environmental impact report (EIR)
would include mitigation measures to reduce or otherwise avoid that impact.
California courts have held several times that CEQA does not require protocol-level surveys of
biological resources to be undertaken for an EIR to provide sufficient analysis and develop adequate
mitigation measures. Four such decisions from California’s Court of Appeals are discussed below.



Save Panoche Valley v. San Benito County (2013) 217 Cal.App.4th 503. Save Panoche argued that
the EIR for a large solar farm in a rural area of southern San Benito County failed to adequately
address potential effects on blunt-nosed leopard lizard, particularly in light of comments from
the Department of Fish and Game (DFG) that the project would result in an unlawful “take” of
the species. The Court disagreed. DFG’s comment was not unequivocal and in fact included
specific measures that DFG felt would mitigate the impact on the lizard. The EIR incorporated
those measures. The Court held that the County was not required to undertake protocol-level
surveys for the lizard for the EIR to be adequate. The Final EIR addressed DFG’s concerns by
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requiring protocol-level surveys prior to construction and a buffer area around each lizard that
is found. In the words of the decision:

Under CEQA, an agency is not required to conduct all possible tests or exhaust all research
methodologies to evaluate impacts. Simply because an additional test may be helpful does not
mean an agency must complete the test to comply with the requirements of CEQA. (Association of
Irritated Residents v. County of Madera (2003) 107 Cal.App.4th 1383, 1396 [133 Cal. Rptr. 2d
718].) An agency may exercise its discretion and decline to undertake additional tests. (Ibid.)…







The Court also rejected Save Panoche’s claim that the mitigation measures for leopard
lizard, golden eagle, condor, and other species were improperly deferred because they
called for preconstruction surveys. It found that the EIR’s mitigation measures were
sufficiently specific with regard to actions to occur after the surveys and “not loose or openended.”
Rialto Citizens for Responsible Growth v. City of Rialto (2012) 208 Cal.App.4th 899. Rialto Citizens
claimed that the EIR certified for a proposed WalMart store improperly deferred mitigation
measures for five special-status plant species and three animal species. The Court disagreed.
Biological surveys of the project site did not find evidence of any of these species, but each had
the potential to occur on the site. The EIR required species-specific surveys to be undertaken
before site grading and, if species individuals were encountered, that detailed avoidance and
transplantation measures be taken for the special-status plants. Similarly, wildlife mitigation
relied upon pregrading surveys and, if individuals were found, the acquisition of the necessary
federal and state incidental take permits or, in the case of burrowing owls, compliance with the
state protocol. The EIR concluded that there would be no significant effect on any of the species.
The Court ruled that the combination of mitigation measures and the results of the required
consultations/permits that would be required if special-status species were found on the site
were sufficiently detailed to meet the requirement for properly deferred mitigation.

Gray v. County of Madera (Oct. 24, 2008) 167 Cal.App.4th 1099. The County certified an EIR for a
hard rock aggregate mine. Gray alleged that the surveys done for the presence of California tiger
salamander (CTS) were inadequate, based on a comment from DFG asserting that a protocollevel survey was necessary. The Court disagreed. The County had contracted for surveys that
indicated that no suitable aquatic breeding habitat existing within 1.3 miles of the project site.
This provided substantial evidence that the project would not affect CTS. The Court held that
“[t]he fact that additional studies might be helpful does not mean they are required” (citing
Associated Irritated Residents v. Madera County [2003] 107 Cal.App.4th 1383). The Court added
that “requiring a study that takes place over two winters could conflict with the requirement
that EIRs for private projects be prepared and certified within one year.” The EIR was, however,
invalidated on other grounds.

Association of Irritated Residents, et al. v. County of Madera, et al. (2003) 107 Cal.App.4th 1383.
The EIR certified for a proposed dairy contained a reconnaissance-level survey for San Joaquin
kit fox (SJKF) performed by biologists that concluded the site did not contain suitable habitat. A
search of the Natural Diversity Database did not indicate that the area was used by SJKF. The
Court held that the County had properly concluded on the basis of the reconnaissance-level
survey and other research that no protocol-level survey was necessary to determine the
presence of SJKF on the project site. In addition, the EIR properly responded to comments from
USFWS and included a mitigation measure directing the landowner to obtain an incidental take
permit if required. A 1990 letter from DFG submitted by the plaintiffs discussing protocols for
kit fox surveys was not a regulation that required such surveys.
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Appendix L3

Selection of Mitigation Lands to
Offset Habitat Loss for Listed Species
Overview and Impact Potential
The proposed Wright Solar Project will result in habitat loss for several native species. These habitat
impacts and their relationship to native species are disclosed in the Final EIR that analyzes the
project’s environmental impacts. Four of those species are listed as threatened or endangered under
the federal Endangered Species Act (ESA) or state Endangered Species Act (CESA).







California tiger salamander, Central California Distinct Population Segment—federally listed as
threatened, state-listed as threatened.
San Joaquin kit fox—federally listed as endangered, state-listed as threatened.

Blunt-nosed leopard lizard— federally listed as endangered, state-listed as endangered and fully
protected.
Swainson’s hawk—state-listed as threatened.

ESA and CESA do not allow projects to result in the “take” of threatened or endangered species. For
that reason, the applicant has applied to the U.S. Fish Wildlife Service (USFWS) and California
Department of Fish and Wildlife (CDFW) for permits to allow the incidental take of these species
during otherwise lawful project activities. The permit requirements are described in more detail in
Habitat Conservation Plan and Incidental Take Permit Processes (Appendix L1 to the Final EIR).

California Tiger Salamander and Blunt-Nosed Leopard Lizard

The potential for the project to affect these two species varies. The project site is currently not highquality habitat for any species because it is cultivated cropland and has been for decades. There are
no known occurrences of California tiger salamander or blunt-nosed leopard lizard on or near the
project site, and these two species are generally thought not to occur there due to lack of suitable
habitat. However, because the project will be operating for the next 40 years, and the general habitat
condition of the site will improve for these two species during operation (i.e., grasslands will replace
cultivated croplands), there is the potential for the species to be affected during proposed future
operations and maintenance activities. For that reason, reduction of direct impacts on salamanders
and lizards has been the focus of the USFWS and CDFW incidental take permits. Mitigation for
habitat loss is less important because the site does not provide suitable habitat.

Swainson’s Hawk

Field surveys of the project site in 2011, 2012, and 2013 and a review of the literature by biologists
led to the conclusion that there are currently no known Swainson’s hawk nests on or near the
project site, nor are there any trees on the project site where Swainson’s hawks could nest in the
future. Because there are no nest locations near the project site, it currently does not providing
foraging habitat for Swainson’s hawk. However, because there are some trees near the site where
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Swainson’s hawks could nest in the future, this species has been included on state endangered
species permits in the event that Swainson’s hawks nest near the facility at some point in the future.
These potential impacts are disclosed in the Final EIR. Because there are no known nest locations
and limited opportunities for Swainson’s hawk to nest near the facility in the future, the focus of the
mitigation strategy for Swainson’s hawk has been on avoiding impacts on individual nesting pairs
during operations and maintenance activities, should they nest near the facility at some point in the
future, rather than the loss of habitat currently present onsite.

San Joaquin Kit Fox

There are no known occurrences of San Joaquin kit fox on the project site. Biologists conducted field
surveys at the project site in 2011, 2012, and 2013 and evaluated habitats on the project site for
special-status species. Biologists did not find any evidence of San Joaquin kit fox (tracks, scat, bones,
or other remains from potential kit fox prey species) on the project site during their surveys. In
2005, the California State University, Stanislaus, Endangered Species Recovery Program (ESRP)
observed kit foxes off Billy Wright Road near the project site during spotlighting surveys. In 2013,
ICF biologists recorded small mammal communities and mammal dens in the patches of grassland
that have not been cultivated during agricultural operations. It has not been established whether
these dens are active or if San Joaquin kit foxes use them. Based on the existing habitat conditions at
the project site and the disparate prey base, ICF biologists have concluded that it is highly unlikely
that kit foxes would persist on the site. Aside from the potential to support denning kit foxes, the
project site has been considered as part of a broader potential north–south movement corridor for
San Joaquin kit foxes. Based on that conclusion, the entire project site is considered movement and
foraging habitat for San Joaquin kit fox.
It is estimated that of the 1,400 acres where the project is planned, approximately 1,200 acres will
be permanently lost and will therefore provide limited or no habitat value for San Joaquin kit fox
even after revegetation following construction. Permanent loss is assumed to result from new
buildings, the tracks that the solar arrays are attached to, new/widened roadways, and the areas
beneath the solar panels. The remaining 200 acres will be temporarily disturbed during
construction and will be reseeded with a native grassland mix following construction and
subsequently managed by grazing or mowing.

Mitigation Site Selection

As noted above, the project site will be better habitat under project conditions for California tiger
salamander and blunt-nosed leopard lizard. It currently does not provide foraging habitat for
Swainson’s hawk, due to the lack of nest locations near the project. For those reasons the focus of
mitigation was on avoiding impacts on individuals rather than compensating for loss of habitat for
those three species. At the same time, the 1,400-acre loss of San Joaquin kit fox movement and
foraging habitat was the primary determinant in the mitigation needs for the project.

San Joaquin Kit Fox

Throughout San Joaquin kit fox’s range, more than 80% of the remaining lands that are suitable
habitat occur on privately owned lands. The loss of high- and moderate-quality habitat is continuing
at a rapid rate, and thus, each year, less habitat is available for protection. Consequently, efforts to
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protect suitable San Joaquin kit fox habitat should target lands that will provide maximum benefit
for conservation and recovery (Cypher et al. 2013). Protecting and managing habitat in
southwestern Merced County and movement corridors connecting this population with the core
population in Panoche Valley should be among the highest priority tasks for any kit fox conservation
strategy to enhance the long-term viability of populations present in western Merced County
(Constable et al. 2009). Thus, conserving areas of moderate- to high-quality habitat south of Santa
Nella would help to perpetuate populations of kit foxes in western Merced County.

The applicant has identified 2,450 acres of land approximately 5 miles south of the project site that
will be placed under conservation easement. The conservation easement would require
continuation of current land management practices, including livestock grazing, which favors upland
habitat for San Joaquin kit fox, blunt-nosed leopard lizard, and California tiger salamander.

The proposed mitigation site has been identified as moderate- to high-quality kit fox habitat by ESRP
(Constable et al. 2009), and ICF biologists observed kit foxes on the parcels during spotlight surveys
conducted October 29 and 30, 2013.

California Tiger Salamander, Blunt-Nosed Leopard Lizard, and
Swainson’s Hawk

The preservation of moderate- to high-quality kit fox habitat will also benefit blunt-nosed leopard
lizards because their habitat requirements are similar, and will benefit upland aestivation and
movement habitat for California tiger salamanders. The site includes a historic occurrence of bluntnosed leopard lizard (California Department of Fish and Wildlife 2013) along the site’s western
boundary, and the habitat condition of the site has not changed in decades. It remains a grazed
grassland suitable for blunt-nosed leopard lizard due to the grass height and underground refugia
(i.e., small mammal burrows).

The site is located within 1.24 miles of suitable aquatic habitat for California tiger salamander
(based on aerial photograph interpretation). California tiger salamanders have been documented
moving up to 1.24 miles from breeding sites to upland underground refugia. Because the site, with
its ample underground refugia locations (California ground squirrel burrows), is within the accepted
distance to potential breeding locations, it is considered suitable upland habitat for California tiger
salamander.
While there are no know nest locations on the site for Swainson’s hawk, there are many suitable
nest trees along Ortigalita Creek, which runs along the western edge of the mitigation site. Due to
the presence of nesting habitat and the ample number California ground squirrels and other small
mammals (prey species) on the site, it provides much higher quality Swainson’s hawk habitat than
does the project site.

Conclusion

The 2,450-acre mitigation site provides much higher quality habitat for all four species than does
the project site. The site was selected for San Joaquin kit fox because it is occupied by the species
and is located between Santa Nella and the Panoche Valley, an area that could retain a key linkage
for the genetic diversity of the species in the region, as identified in Constable et al. 2009. In addition
to providing occupied San Joaquin kit fox habitat, it also provides habitat value for California tiger
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salamander, blunt-nosed leopard lizard, and Swainson’s hawk. Even though loss of habitat at the
project site was not the primary focus for these latter three species, the mitigation site fits all the
criteria that USFWS and CDFW typically require for a site to be considered suitable for each species.
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Appendix L4

Lake Effect from Photovoltaic Solar Farms
Commenters on the Wright Solar Project Draft EIR expressed concern that the photovoltaic solar
arrays at proposed project site will create a “lake effect” that could attract waterfowl and shorebirds
that are known to utilize the extensive wetland habitats primarily located to the east of the project
site. This technical report examines the potential for this effect at the Wright Solar Project site in
western Merced County.

Bird deaths have been reported at solar power collection facilities in the California desert (Clarke
2013). The deaths of migrating waterfowl and other birds have been postulated to occur as a result
of a lake effect, where birds may mistake reflections from massed solar arrays for water. According
to this hypothesis, upon landing, the birds are either directly preyed upon, collide with project
infrastructure, or in the case of grebes (which primarily take off from water), are unable to become
airborne again and die of exposure and starvation.

However, there is very little in the scientific literature about the validity of this effect. The U.S. Fish
and Wildlife Service (USFWS) currently has little data on the effects of solar facilities on migratory
bird mortality (U.S. Fish and Wildlife Service 2011:1). A 2014 report by the National Fish and
Wildlife Forensics Laboratory (Kagan et al. 2014) documents avian mortality at solar facilities in
southern California deserts. These incidental fatalities are being documented at three different types
of facilities: a solar thermal facility, a solar trough facility, and a photovoltaic facility.

Current Conditions

The Wright Solar Project site is situated within a region of the northern San Joaquin Valley that is
dominated by agricultural production, but also supports the largest remaining block of wetlands in
California’s Central Valley (U.S. Fish and Wildlife Service 2014). These wetlands and associated
grasslands, which include two national wildlife refuges and four state wildlife areas, encompass
more than 160,000 acres and are collectively known as the Grasslands Ecological Area (GEA) (U.S.
Fish and Wildlife Service 2014). The National Audubon Society has recognized the GEA as an
Important Bird Area for wintering waterfowl, and the Western Hemisphere Shorebird Reserve
Network has identified the GEA as being of international importance to shorebirds (Western
Hemisphere Shorebird Reserve Network 2009; National Audubon Society 2013). The GEA supports
a half-million migratory ducks, geese, and swans each year between November and February
(National Audubon Society 2013). The GEA also supports breeding and wintering tricolored
blackbirds, wintering sandhill cranes, and wintering white-faced Ibis, and serves as major stopover
site for shorebirds each fall, winter, and spring (National Audubon Society 2013). Nearly 50% of all
the shorebirds in California’s Central Valley are found in the GEA during mid-April, the peak of
spring migration (Western Hemisphere Shorebird Reserve Network 2009).

The project site is 6–10 miles west and southwest of the GEA. It consists of dry-farmed uplands and
does not provide wetland habitat. It provides very limited foraging opportunities for waterfowl and
shorebirds. Waterfowl typically forage in flooded or moist habitats, including agricultural habitats
such as rice, corn, or post-harvest flooded fields (Central Valley Joint Venture 2006:49). The project
site provides very limited habitat for shorebirds due to the lack extensive emergent wetlands (e.g.,
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managed wetlands), seasonal wetlands, shallow flooded habitat (e.g., evaporation and sewage
ponds), and flooded agricultural lands (e.g., rice, post-harvest flooded fields) that shorebirds in the
Central Valley typically use (Shuford et al. 1998:231; Hickey et al. 2003:38).

Potential for Lake Effect at Wright Solar

The proposed solar arrays have a potential to attract migratory waterfowl and shorebirds that could
mistake the grouped panels for a body of water. The attraction of waterfowl to the site could result
in mortality from the collision with panels, fences, and transmission lines and by attracting water
birds that are dependent on water for taking flight (e.g., grebes). The proximity of the project site to
Los Banos Reservoir (0.25 mile to the south), San Luis Reservoir (5.5 miles to the northwest), and
the GEA (6–10 miles to the north and east) increases the potential for waterfowl and shorebirds to
encounter the project site as they travel to and from these areas.

Several characteristics differentiate the Wright Solar project from the California desert facilities
where bird deaths have been noted. First, the developer has described the proposed panels as
having been designed for minimal light reflection, because reflected light equates to a loss of solar
energy. This reduces the potential for a lake effect to occur. Second, the California desert has very
few water sources available to migrating birds. As a result, they are likely to be attracted to and land
at what they perceive to be a body of water. In contrast, there are numerous water bodies and
wetlands near the Wright Solar site, such as San Luis Reservoir, the reservoir’s forebay, Los Banos
Reservoir, and the GEA, that are frequented by numerous waterfowl and shorebirds. Even if the
Wright Solar facility were to exhibit some level of lake effect, the availability of these established
water and wetland features provides attractive alternatives that are relatively rare in the desert.
Furthermore, compared to desert facilities, the Wright Solar Project’s solar panels are less likely to
appear as a body of water because they would be placed on rolling hills (i.e., would not resemble a
flat water surface), they would be set at an angle toward the south during the fall and winter months
(making the area appear even less like a flat surface), and there would be space between each panel
as well as 20-foot wide spaces between each panel array, making the facility appear even less like a
large contiguous surface.

Other than articles in the popular press, most of the evidence on bird mortalities associated with
solar facilities comes from the National Fish and Wildlife Forensics Laboratory’s 2014 report. One of
the projects discussed in the report is the Desert Sunlight Solar Farm, which is a photovoltaic facility.
In this report, 61 carcasses were collected at the Desert Sunlight facility over an unspecified period
of time. Of the 61 carcasses, 27 were identified as water birds. The causes of death for the 61 birds
comprised 19 from blunt trauma, 15 from predation, and 27 of an unknown cause. Eight of the
predated birds were grebes, which are unable to easily take off from land, suggesting that they
became stranded at the facility. The report also mentions that the Desert Sunlight facility has a pond,
which USFWS notes serves as an attractant to that site.
It is difficult to evaluate the magnitude of the effect at Desert Sunlight when the timeframe over
which these fatalities occurred is not disclosed. Furthermore, though 27 of the 61 carcasses were
water birds, it is not disclosed how many of those water birds died from blunt trauma, which would
suggest a collision with the panels and provide evidence to support the conclusion that waterfowl
and shorebirds drawn to the facility from the lake effect cannot avoid colliding with the panels. Also,
as USFWS acknowledges, the pond itself may have habituated the birds to using the facility. There is
no evidence provided to support that assumption that the panels appear as a body of water other
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than conjecture. The fact that there is a pond at the Desert Sunlight plant confounds the argument
that it is the view of the panels from the sky that is attracting waterfowl and shorebirds. In fact, on
page 4 of the National Fish and Wildlife Forensics Laboratory’s 2014 report, Kagan states that for
photovoltaic systems “the perceived threat to birds is associated with the presence of water ponds
which attract birds and from traumatic impact with the photovoltaic cells.”

Conclusion

Despite the lack of hard evidence for a lake effect at the Wright Solar Project site, the presence of the
site near the extensive wetlands at the GEA and the nearby reservoirs increases the likelihood that
waterfowl and shorebirds could encounter the project site; consequently, there is a potential that
they could expend energy by being drawn to the facility, birds that require water for taking flight
(e.g., grebes) could become stranded, and birds could be injured or die from colliding with project
infrastructure. This would be a significant environmental impact.

The Final EIR includes Mitigation Measure BIO-31 requiring preparation of an Avian Protection Plan
(APP) to minimize and avoid potential impacts on birds. The APP is presented in Appendix E in the
Final EIR. The EIR concludes that even with this proposed mitigation it cannot be stated with
certainty that the measure will reduce the impact to a less-than-significant level and accordingly
concludes that the impact is significant and unavoidable.
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