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1.0
I NTRODUCTION

P URPOSE AND O RGANIZATION
The County of Merced (County), acting as the lead agency, determined that the proposed
Quinto Solar PV Project (hereinafter “proposed project”) may result in significant adverse
environmental effects, as defined by the California Environmental Quality Act (CEQA)
Guidelines section 15064. Therefore, the County had a draft environmental impact report (Draft
EIR) prepared to evaluate the potentially significant adverse environmental impacts of the
project. Draft EIR Volume I contains the text of the Draft EIR. Draft EIR Volume II includes
the appendices to the Draft EIR. The Draft EIR was circulated for public review from April 5,
2012 to May 21, 2012 and public comment was received. CEQA Guidelines section 15200
indicates that the purposes of the public review process include sharing expertise, disclosing
agency analysis, checking for accuracy, detecting omissions, discovering public concerns, and
soliciting counter proposals.
This final environmental impact report (Final EIR) has been prepared to address comments
received during the public review period and, together with the Draft EIR, constitutes the
complete Quinto Solar PV EIR. This Final EIR is organized into the following sections:


Section 1 contains an introduction to the Final EIR.



Section 2 contains written comments on the Draft EIR and responses to those comments.



Section 3 contains a revised summary of the Draft EIR, which identifies changes resulting
from comments on the Draft EIR.



Section 4 contains the revisions to the text of the Draft EIR resulting from comments on
the Draft EIR.
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CEQA R EQUIREMENTS
CEQA Guidelines section 15132(c) requires that the Final EIR contain a list of persons,
organizations, and public agencies that have commented on the Draft EIR. A list of the
correspondence received during the public review period is presented below.
CEQA Guidelines sections 15132(b) and 15132(d) require that the Final EIR contain the
comments that raise significant environmental points in the review and consultation process, and
written response to those comments. A copy of each correspondence received during the public
review period for the Draft EIR is presented on the following pages. Numbers along the lefthand margin of each comment letter identify individual comments to which a response is
provided. Responses are presented immediately following each letter. Where required, revisions
have been made to the text of the Draft EIR based on the responses to comments. These
revisions are included in Section 3.0, Revised Summary and in Section 4.0, Changes to the
Draft EIR.

C OMMENTS ON THE D RAFT EIR AND R ESPONSES TO
C OMMENTS
The following correspondence was received during the 45-day public review period on the
Draft EIR:
1.

Department of the Army – Corps of Engineers (USACE) (April 11, 2012)
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2.

Santa Nella County Water District (SNCWD) (April 17, 2012)

3.

California Department of Water Resources (DWR) (May 8, 2012)

4.

Native American Heritage Commission (NAHC) (May 15, 2012)

5.

Central California Regional Water Quality Control Board (CCRWQCB) (May 18, 2012)

6.

Modesto Irrigation District (MID)/Turlock Irrigation District (TID) (May 21, 2012)

7.

Merced County Farm Bureau (May 21, 2012)

8.

Center for Biological Diversity (CBD) (May 21, 2012)

9.

Pacific Gas and Electric Company (PG&E) (May 21, 2012)

10.

Defenders of Wildlife (May 21, 2012)

11.

California Department of Fish and Game (CDFG) (May 21, 2012)

12.

Valley Land Alliance (May 21, 2012)

13.

American Farmland Trust (May 22, 2012)

14.

Merced County Department of Public Works, Roads Division (MCDPW) (May 22, 2012)

The table below summarizes the significant environmental comments received in each comment
letter.
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Source:

EMC Planning Group 2012
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Responses to Comments from the U.S. Army Corps of Engineers

1-1. The wetland delineation report included in the Draft EIR was prepared according to U.S.
Army Corps of Engineers’ standards and was intended to be adequate for submission to
the U.S Army Corps of Engineers for verification. The delineation concluded there are no
potential waters of the United States. The conclusions regarding non-jurisdictional status
for waters in the wetland delineation report were based on findings made by the U.S.
Army Corps of Engineers on similarly situated waters near the project site.
Currently the applicant proposes no encroachment into potential waters of the United
States. As shown on Figure 4, Site Plan, contained on p. 2-11 of the Draft EIR and
described on Draft EIR pp. 2-26, 2-29, and 2-35, the proposed project includes a 100-foot
setback on either side of Romero Creek. No fill would be placed in or on the banks of
Romero Creek. As described on p. 2-22 of the Draft EIR, a pre-fabricated bridge is
proposed to be installed over the creek to provide access into the northern portion of Site
Area 2. Installation of the bridge would not require modification of the bed or bank of the
creek. If the project description changes and there is encroachment into potential waters of
the United States, then the delineation will be submitted for verification.
1-2. The County acknowledges the conclusions provided in the delineation prepared for the
project and agrees that the delineation must be submitted to the U.S Army Corps of
Engineers for verification prior to any discharge into waters of the U.S. However, as noted
in response to comment 1-1, the project includes 100-foot setbacks on either side of the
creek and includes installation of a pre-fabricated bridge over the creek that will not require
modification of the bed or bank of the creek. These features are designed into the project
to prevent modification of the bed or bank of the creek, avoid fill placement within the bed
or bank and to protect biological functions and values of the creek. Thus, verification of
the jurisdictional status of Romero Creek is not required at this time.
1-3. See response to comment 1-1. No further response is required.
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Responses to Comments from the Santa Nella County Water District

2-1. Issues regarding wastewater disposal requirements and effects of the proposed project are
addressed starting on p. 9-15 of the Draft EIR.
2-2. The proposed project includes one septic disposal system. As described on p. 9-15 of the
Draft EIR, that system will treat wastewater from the bathroom and kitchen that are
planned within the Operations and Maintenance Building.

It is anticipated that the

volume of wastewater to be discharged would be similar to that generated by a singlefamily home. Consequently, the incremental impact of disposing of septic system sludge
would be less than significant.
2-3. Given that the septic system will treat wastewater from a kitchen and restroom, the
character/composition of the sludge would be similar to that which is typically pumped
from a residence.

2-8
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3.

Responses to Comments from the California Department of Water
Resources

3-1. The applicant will seek encroachment permits if necessary; however, escape dens are not
intended to be installed within the DWR right-of-way. The Draft EIR at p. 7-21 will be
revised to clarify that the artificial escape dens will be installed in 1/8-mile increments
along the California Aqueduct adjacent to, but outside of the DWR right-of-way.
Please refer to Section 4.0, Changes to the Draft EIR at p. 4-25, for the locations where
these modifications have been made.
3-2. For any work or structures planned within a DWR right-of-way, the applicant will apply
for an encroachment permit.

The need for an encroachment permit from DWR is

identified on pp. 1-4 and 2-38 of the Draft EIR in association with the proposed
transmission line crossing of the California Aqueduct.
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Responses to Comments from the Native American Heritage
Commission

4-1. The comment regarding CEQA requirements for analyzing impacts to cultural resources is
noted. As stated in the Draft EIR, the project site was not found to contain sensitive
cultural resources and is not considered to be sensitive for the presence of cultural
resources. (See e.g., Draft EIR, pp. 8-8 to 8-9.) No further response is required.
4-2. The comment regarding the definition of “Sacred Sites” is noted. This comment does not
raise issues concerning the environmental analysis. No further response is required.
4-3. As recommended by the NAHC, early consultation with the NAHC was conducted as part
of the cultural resources evaluation for the proposed project. As described on p. 8-3 of the
Draft EIR, the NAHC indicated that there is no known record of Native American
resources within the project site. Consultation letters were also sent to the individuals and
groups identified by the NAHC in its comments on the Notice of Preparation for the
proposed projects to ask for additional information. No responses were received.
4-4. Cooperation with the NAHC has been facilitated through early consultation with the
NAHC and through letters sent to individuals and groups recommended by the NAHC, as
described in response to comment 4-3 above and on p. 8-3 of the Draft EIR.
4-5. The comment regarding avoidance of cultural resources and data recovery of cultural
resources is noted.

Should unknown resources be uncovered within the project site,

mitigation measures CR-1 and/or CR-2 in the Draft EIR on pp. 8-9 and 8-10, which
address buried cultural deposits and human remains, respectively, will be implemented to
avoid and/or recover such resources as recommended by the NAHC.
4-6. The comment regarding National Environmental Policy Act requirements for consultation
with tribes and interested Native American consulting parties is noted. The proposed
project is not a federal project and is therefore not subject to the regulations of the National
Environmental Policy Act.
4-7. Confidentiality regarding historic resources as required under the National Environmental
Policy Act is not applicable to the proposed project as it is not a federal project subject to
National Environmental Policy Act regulations.
4-8. Regarding inadvertent discovery of human remains, please refer to response to comment
4-5 and to mitigation measure CR-2 in the Draft EIR.

2-16
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4-9. The comment regarding collaboration between Native American tribes and lead agencies
is acknowledged. Please refer to response to comment 4-3.
4-10. No known cultural resources are present on the project site. Should such resources be
uncovered during site preparation or construction activities, mitigation measures CR-1
and/or CR-2 would be implemented to avoid and/or recover such resources as described
in response to comment 4-5.
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5.

Letter from Central California Regional Water Quality Control Board

5-1. The direction provided by the CCRWQCB for projects requiring a Construction General
Permit is applicable to the proposed project. The proposed project will disturb more than
one acre of soil. A Construction General Permit must be obtained, accompanied by a
Storm Water Pollution Prevention Plan. Page 1-6 of the Draft EIR acknowledges that a
Construction General Permit must be obtained. Mitigation measure H-1 on p. 12-12 of the
Draft EIR requires that the applicant prepare and submit a Storm Water Pollution
Prevention Plan pursuant to Construction General Permit requirements. As a condition of
approval, the County will require that prior to issuance of a building permit, the applicant
show proof that a Facility Identification Number (WDID No.) has been obtained from the
CCRWQCB.
5-2. The comment regarding Phase I and II Municipal Separate Storm Sewer System (MS-4)
Permits is not applicable to the proposed project, as the regulations for these permits apply
to municipal separate storm water systems. No further response is required.
5-3. The comment regarding Industrial Storm Water General Permit requirements is not
applicable to the proposed project, as the proposed project is not classified as an industrial
use to which the requirements apply. No further response is required.
5-4. Requirements for Clean Water Act Section 404 permits are not applicable to the proposed
project. Please refer to responses to comments 1-1 and 1-2. The proposed project does not
involve the discharge of dredged or fill materials into navigable waters or wetlands. The
project site does not contain navigable waters or wetlands, as described on p. 7-8 of the
Draft EIR and in the Delineation of Waters of the United States, Quinto Farms + 1,012-Acre Site,
Merced County, California contained in Appendix H of the Draft EIR.
5-5. Requirements for a Clean Water Act Section 401 Permit are not applicable to the proposed
project because it would not disturb waters of the U.S., as described in response to
comment 5-4. No further response is required.
5-6. Waste Discharge Requirements are not expected to be applicable to the proposed project,
as the proposed project would not result in discharges to waters of the State. No further
response is required. If a WDR is required, the applicant will consult with the Central
Valley Water Board and comply with any applicable processes and regulations.
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6.

Responses to Comments from the Modesto Irrigation District/Turlock
Irrigation District

6-1. The comment notes that Appendix I of the Draft EIR incorrectly identifies the Modesto
Irrigation District as the Merced Irrigation District. Based on this information, revisions
were made to the Draft EIR (p. 2-36) and Appendix I. Please refer to Section 4.0, Changes
to the Draft EIR (pp. 4-13, and 4-43 to 4-44), for the locations where these modifications
have been made.
6-2. The comment notes that the Draft EIR and Appendix I should include MID/TID as a
responsible agency because MID/TID jointly owns facilities that must be upgraded to
accommodate the project, and MID/TID will be entering into a Mitigation of Impacts
(MOI) Agreement between MID/TID and individual interconnecting generators,
including the generation project associated with Quinto Solar PV Project.
Under CEQA, the “lead agency” is the “public agency which has the principal
responsibility for carrying out or approving a project” and the lead agency will prepare the
required CEQA document. A “responsible agency” typically has permitting authority or
approval power over some aspect of the overall project for which the lead agency is
conducting environmental review. (CEQA Guidelines, §§ 15367, 15096, 15381). For the
Quinto Solar PV Project, Merced County is acting as the lead agency, and MID/TID is a
responsible agency with respect to those portions of the project that require improvements
to MID/TID facilities.
Responsible agencies have limited ability to conduct their own environmental review
outside the process initiated and managed by the lead agency. (Pub. Resources Code, §
15233, 15050, subd. (c), 15052, 15096; City of Redding v. Shasta County Local Agency
Formation Commission (1989) 209 Cal.App. 3d 1169.) As responsible agency, MID/TID
must rely upon the Quinto Solar PV Project EIR prepared by Merced County in acting on
aspects of the project requiring MID/TID approval. MID/TID’s role will generally be
limited to considering the environmental effects of the project as set forth in the Quinto
Solar PV Project EIR, and making its own findings regarding the feasibility of relevant
mitigation measures and alternatives that can substantially lessen or avoid significant
environmental impacts. (CEQA Guidelines, §15096, subds.(f), (g), (h).)
Commenter’s request for corrections to clarify identification of MID/TID as responsible
agency is noted.
Please refer to Section 4.0, Changes to the Draft EIR (p. 4-1), for the location where this
modification has been made.
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6-3. The comment requests that additional information be included in the Introduction to the
reconductoring analysis included in Appendix I, Environmental Analysis of Transmission
Line Reconductoring, New Utility Switching Station, and Utility Switching Station
Upgrade that relates to the MID/TID portion of the transmission line.
To address this concern, revisions and corrections are made to the Introduction of
Appendix I. Please refer to Section 4.0, Changes to the Draft EIR starting on p. 4-43, for
the locations where modifications have been made.
6-4. The comment states that the MID/TID portion of the line will include fiber optical ground
wire (OPGW).
Appendix I is revised to note that the MID/TID portion of the line will include OPGW.
Please refer to Section 4.0, Changes to the Draft EIR (pp. 4-43 and 4-46), for the locations
where this modification has been made.
6-5. The comment provides a correction to the upgrades that would be required at the Westley
230 kV Switchyard.
The text in Appendix I is revised to reflect the new information that upgrades would be
required at the Westley 230 kV Switchyard. Please refer to Section 4.0, Changes to the
Draft EIR (p. 4-45), for the location where this modification has been made.
6-6. The comment states that the EIR includes a statement that “since work is overhead
between the pull and tension sites, the potential for environmental effects is generally
nonexistent between the two sites.” The comment goes on to note that, within the 0.7 mile
section of line owned by MID/TID, three transmission towers may need to be replaced
between the one pull and tension site required to reconductor this portion of the line. The
commenter states that, in this area, there may be environmental impacts.
Activities between the pull and tensioning sites are generally restricted to the following: 1)
accessing the towers (by pick-up truck, truck-mounted aerial bucket, or helicopter) to place
workers and pulleys, remove the old conductor, and fasten the new conductor; and 2)
work on the tower structure to repair or replace spars that are damaged, or to replace
insulators. Page 10 of the Draft EIR discusses potential environmental effects associated
with replacing any towers, which is further addressed under each issue area. Any potential
environmental effect associated with replacing towers has been identified in Appendix I
and, where necessary, mitigation required. In those instances where there is a unique
aspect to the MID/TID portion of the line (e.g., active agricultural activities), it is
identified and evaluated in the analysis.
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6-7. The comment notes that construction activities are anticipated to take 12 months to
complete and that MID/TID can complete their portion of the project within this
timeframe. The comment further notes that the Westley to Los Banos portion of the line to
be reconductored will need to be de-energized, which may result in significant impacts to
the regional transmission grid and limit the months available to complete the work.
As part of the development of a construction schedule, PG&E and MID/TID, as owners
of the facilities that are subject to upgrades, will schedule outages in advance of the
commencement of construction with their respective operations departments and the
California Independent System operator (CAISO) to minimize the potential impact on
regional reliability. Typically, multi-day outages required for reconductoring projects are
allowed only during non-summer months (October through May).
6-8. The comment states that the Draft EIR should clarify that Merced and Stanislaus counties
have no permitting authority over the MID/TID facilities.
Please refer to Section 4.0, Changes to the Draft EIR (pp. 4-1 and 4-13), for the locations
where this modification has been made.
6-9. The comment notes that Appendix I includes specific Applicant Proposed Measures
(APMs) for PG&E to address as part of the transmission line reconductoring component
and that MID/TID would adopt APMs similar to those of PG&E. The comment goes on
to indicate that the lead agency should include mitigation measures that will apply to the
entirety of the project and the CPUC and MID/TID Boards would then determine which
mitigation measures should be included in their subsequent actions as Responsible
Agencies under CEQA.
Please see response to comment 6-2 for a general discussion of the role of MID/TID as
responsible agency. In compliance with CEQA, the Quinto Solar PV EIR sets forth
mitigation measures to reduce environmental impacts of the project, and Merced County
will adopt all feasible measures as part of its approval process. (Pub. Resources Code, §
21002; CEQA Guidelines, § 15091.) As responsible agencies, MID/TID and CPUC must
thereafter consider the analysis and mitigation measures set forth in the Quinto Solar PV
EIR in making findings regarding the feasibility of relevant mitigation measures that can
substantially lessen or avoid significant environmental impacts. (CEQA Guidelines,
§15096, subds.(f), (g), (h).)
As Appendix I explains, the total transmission corridor subject to modifications is
approximately 36 miles long and all but 0.7 mile of this transmission line corridor is owned
by PG&E and is within PG&E’s San Joaquin Valley Operation and Maintenance (O&M) Habitat
Conservation Plan (HCP). The modifications to PG&E facilities are considered “covered
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activities” under the HCP. All of the potential environmental effects associated with the
covered activities along the PG&E portion have been addressed in the PG&E San Joaquin
Valley Operation and Maintenance Habitat Conservation Plan Environmental Impact
Statement/Environmental Impact Report (HCP EIS/EIR). The HCP EIS/EIR includes
specific APMs that PG&E is required to comply with for any O&M activities within this
area. Therefore, if MID/TID cannot adopt the measures as they are currently written, the
measures in the following table, “MID/TID Measures” are sufficient.

MID/TID Measures
Measure
Number
MM-1

Employees and contractors performing construction activities will receive
ongoing environmental education. Training will include review of
environmental laws and guidelines that must be followed by all personnel to
reduce or avoid effects on covered species during construction activities.

MM-2

Vehicles and equipment will be parked on pavement, existing roads, and
previously disturbed areas to the extent practicable.

MM-3

The development of new access and ROW roads will be minimized, and
clearing vegetation and blading for temporary vehicle access will be avoided
to the extent practicable.

MM-4

Vehicles will not exceed a speed limit of 15 mph in the ROWs or on
unpaved roads within sensitive land cover types.

MM-5

Trash dumping, firearms, open fires (such as barbecues) not required by
construction activity, hunting, and pets (except for safety in remote
locations) will be prohibited in construction work activity sites.

MM-6

No vehicles will be refueled within 100 feet of a wetland, stream, or other
waterway unless a bermed and lined refueling area is constructed.

MM-7

During any reconstruction of existing overhead electric facilities in areas
with a high risk of wildlife electrocution (e.g., nut/fruit orchards, riparian
corridors, areas along canal or creek banks), insulated jumper wires and
bird/animal guards will be used for equipment insulator bushings or lines
will be constructed to conform to the state’s latest Bird and Wildlife
Protection Standards.
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Measure
Number
MM-8

During fire season in designated State Responsibility Areas (SRAs), all
motorized equipment will have federal or state approved spark arrestors; a
backpack pump filled with water and a shovel will be carried on all vehicles;
and fire-resistant mats and/or windscreens will be used when welding. In
addition, during “red flag” conditions as determined by CDF, welding will
be curtailed, each fuel truck will carry a large fire extinguisher with a
minimum rating of 40 B:C, and all equipment parking and storage areas will
be cleared of all flammable materials.

MM-9

Erosion control measures will be implemented where necessary to reduce
erosion and sedimentation in wetlands and habitat occupied by covered
animal and plant species when construction activities are the source of
potential erosion problems.

MM-10

If an activity disturbs more than 0.25 acre in previously undisturbed natural
vegetation and the landowner approves or it is within utility rights and
standard practices, the area should be returned to pre-existing conditions
and broadcast seeded using a commercial seed mix. Seed mixtures/straw
used for erosion control within sensitive land-cover types will be certified
weed-free.

MM-11

When construction activities are conducted in an area of potential VELB
habitat, a qualified biologist will survey for the presence of elderberry plants
within a minimum of 20 feet from the work site. If elderberry plants have
one or more stems measuring 1 inch or more in diameter at ground level,
the qualified biologist will flag those areas to avoid or minimize potential
impacts on elderberry plants. If impacts (pruning/trimming, removal,
ground disturbance or damage) are unavoidable or occur, then additional
measures determined by the qualified biologist will be implemented.

MM-12

If a covered plant species is present, a qualified biologist will stake and flag
exclusion zones of the maximum practicable distance up to 100 feet around
individuals of the covered species prior to construction activities.

MM-13

If a covered annual plant species is present, construction activities will occur
after plant senescence and prior to the first significant rain to the extent
practicable.
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Measure
Number
MM-14

If a covered plant species is present, the upper 4 inches of topsoil will be
stockpiled separately during excavations. When this topsoil is replaced,
compaction will be minimized to the extent consistent with utility standards.

MM-15

If vernal pools are present, a qualified biologist will stake and flag an
exclusion zone prior to construction activities. The exclusion zone will
encompass the maximum practicable distance from the worksite up to 100
feet where pools are upslope from the worksite and 250 feet where the pools
are downslope from the worksite. Work will be avoided after the first
significant rain until June 1, or until pools remain dry for 72 hours.

MM-16

If suitable habitat for giant garter snake or California red-legged frog is
present and protocol-level surveys have not been conducted, a qualified
biologist will stake and flag an exclusion zone of the maximum practicable
distance up to 250 feet around the habitat prior to construction activities.
Work will be avoided within this zone from October 1 to May 1 for giant
garter snake and from the first significant rain to May 1 for California redlegged frog.

MM-17

If suitable habitat for covered amphibians and reptiles is present and
protocol-level surveys have not been conducted, a qualified biologist will
conduct preconstruction surveys prior to construction activities involving
excavation. If necessary, barrier fencing will be constructed around the
worksite to prevent reentry by the covered amphibians and reptiles. A
qualified biologist will stake and flag an exclusion zone of the maximum
practicable distance up to 50 feet around the potentially occupied habitat.
No monofilament plastic will be used for erosion control in the vicinity of
listed amphibians and reptiles. Crews will also inspect trenches left open for
more than 24 hours for trapped amphibians and reptiles. A qualified
biologist will be contacted before trapped amphibians or reptiles (excluding
blunt-nosed leopard lizard and limestone salamander) are moved to nearby
suitable habitat.

MM-18

If western burrowing owls are present at the site, a qualified biologist will
work with construction personnel to determine whether an exclusion zone
of 250 feet can be established. If it cannot, an experienced burrowing owl
biologist will develop a site-specific plan (i.e., a plan that considers the type
and extent of the proposed activity, the duration and timing of the activity,
the sensitivity and habituation of the owls, and the dissimilarity of the
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Measure
Number
proposed activity with background activities) to minimize the potential to
affect the reproductive success of the owls.
MM-19

If a Swainson’s hawk nest or white-tailed kite nest is known to be within
0.25 mile of a planned worksite, a qualified biologist will evaluate the effects
of the planned construction activity. If the biologist determines that the
activity would significantly disrupt nesting, a buffer and limited operation
period (LOP) during the nesting season (March 15–September 15) will be
implemented. Evaluations will be performed in consultation with the local
CDFG representative.

MM-20

If active potential burrows for San Joaquin antelope squirrel or giant or
Tipton kangaroo rat are present, a qualified biologist will stake and flag an
exclusion zone of the maximum practicable distance up to 30 feet around
the burrows prior to construction activities at the job site.

MM-21

If potentially occupied San Joaquin kit fox dens are present, their
disturbance and destruction will be avoided where possible. However, if
potentially occupied dens are located within the proposed work area and
cannot be avoided during construction, qualified biologists will determine if
the dens are occupied. If unoccupied, the qualified biologist will remove
these dens by hand excavating them in accordance with USFWS procedures
(U.S. Fish and Wildlife Service 1997). Exclusion zones will be implemented
following USFWS procedures (U.S. Fish and Wildlife Service 1997) or the
latest USFWS procedures. The radius of these zones will follow current
standards or will be as follows: Potential Den—50 feet; Known Den—100
feet; Natal or Pupping Den—to be determined on a case-by- case basis in
coordination with USFWS and CDFG. Pipes will be capped and exit ramps
will also be installed in these areas to avoid direct mortality.

MM-22

All vegetation management activities will implement the nest protection
program to avoid and minimize effects on Swainson’s hawk, white-tailed
kite, golden eagle, bald eagle, and other nesting birds. Additionally, trained
pre-inspectors will use data from CDFG and CNDDB from the past 5 years
to determine whether active Swainson’s hawk, golden eagle, or bald eagle
nests are located near proposed work. If pre-inspectors identify an active
nest near a proposed work area, they will prescribe measures to avoid nest
abandonment, including working the line another time of year, maintaining
a 500-foot setback.
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MM-23

If activities take place at a previously known or current breeding colony of
tricolored blackbirds or bank swallows, a qualified biologist will evaluate the
site prior to work during the breeding season (April 1–July 31). If an active
colony of either species is present, the biologist will stake and flag an
exclusion zone of the maximum practicable distance up to 350 feet around
the colony prior to construction activities at the site. Work will be avoided
in this zone during April 1–July 31.

MM-24

If activities take place in blunt-nosed leopard lizard habitat and outside the
road ROW, PG&E staff will identify if burrows are present and if work can
avoid burrows. If work cannot avoid the burrows, a qualified biologist will
evaluate the site for occupancy and stake and flag an exclusion zone of the
maximum practicable distance up to 50 feet around the burrows prior to
construction activities at the job site.

MM-25

If activities take place in designated occupied habitat of Buena Vista Lake
shrew, a qualified biologist will stake and flag an exclusion zone of the
maximum practicable distance up to 100 feet, and construction crews will
minimize the use of mechanical equipment and the area of ground
disturbance.

MM-26

If activities take place in designated occupied habitat of the riparian brush
rabbit, a qualified biologist will stake and flag an exclusion zone of the
maximum practicable distance up to 100 feet, and construction crews will
minimize the use of mechanical equipment and the area of ground
disturbance. Work will be avoided during the reproductive period (January
1 to May 31).

MM-27

If activities take place in designated occupied habitat of the riparian
woodrat, a qualified biologist will stake and flag an exclusion zone of the
maximum practicable distance up to 100 feet around the habitat, and
construction crews will minimize the use of mechanical equipment and the
area of ground disturbance.

MM-28

If activities take place in designated occupied habitat of the limestone
salamander, a qualified biologist will stake and flag an exclusion zone of the
maximum practicable distance up to 100 feet around the habitat, and
construction crews will minimize the use of mechanical equipment and
minimize the area of ground disturbance.
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MM-29

No herbicide will be applied within 100 feet of exclusion zones, except when
applied to cut stumps or frilled stems or injected into stems.

MM-30

Trees being felled in the vicinity of an exclusion zone will be directionally
felled away from the zone, where possible. If this is not feasible, the tree will
be removed in sections.

MM-31

Include site-specific evaluation of paleontological sensitivity for projects
requiring site-specific geotechnical investigation. For any project that
requires a site-specific geotechnical investigation under applicable state
regulations and applicable local permitting processes, preconstruction
studies shall include an assessment of the site’s paleontological sensitivity by
a state registered professional geologist (PG) or qualified professional
paleontologist. If the paleontological assessment determines that any of the
substrate units that would be affected by the planned activity are highly
sensitive for paleontological resources, the report will also include
recommendations for appropriate and feasible procedures to avoid or
minimize damage to any resources present, prepared by a qualified
professional paleontologist.

MM-32

If substantial fossil remains (and particularly, vertebrate remains) are
discovered during construction activities, work on the site will stop
immediately until a state-registered professional geologist (PG) or qualified
professional paleontologist can assess the nature and importance of the find
and a qualified professional paleontologist can recommend appropriate
treatment. Treatment may include preparation and recovery of fossil
materials so that they can be housed in an appropriate museum or university
collection, and may also include preparation of a report for publication
describing the finds.

MM-33

Construction crews will stop work within 100 feet if cultural material is
discovered, to avoid damage until a qualified archeologist can assess the
significance of the find. If necessary, treatment measures will be developed
in consultation with appropriate agencies and tribal representatives. If
human remains of Native American origin are discovered, excavation of the
area and all nearby areas reasonably suspected to overlie adjacent remains is
halted until the County Coroner has been contacted to determine that no
investigation of the cause of death is required. All federal and state laws
related to the disposition of Native American burials will be followed.
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MM-34

A Spill Prevention and Response Plan (SPRP) shall be prepared for the
reconductoring project. The SPRP shall identify the hazardous materials to
be used during construction; describe measures to prevent, control, and
minimize the spillage of hazardous substances; describe transport, storage,
and disposal procedures for these substances; and outline procedures to be
followed in case of a spill.

Notes:*

If an exclusion zone cannot extend the specified distance from the habitat, the biologist will stake and flag a restricted
activity zone of the maximum practicable distance from the exclusion zone around the habitat. This exclusion zone
distance is a guideline that may be modified by a qualified biologist, based on site-specific conditions (including
habituation by the species to background disturbance levels). Measures are practicable where physically possible and not
conflicting with other regulatory obligations or safety considerations; construction activities will be prohibited or greatly
restricted within restricted activity zones. However, vehicle operation on existing roads and foot travel will be permitted.
A qualified biologist will monitor construction activities near flagged exclusion and restricted activity zones. Within 60
days after construction activities have been completed at a given worksite, all staking and flagging will be removed.

6-10. The comment states that the analysis in the Draft EIR indicates that the visual character of
the foreground is dominated by overhead transmission lines and steel towers.

The

comment goes on to note that, due to the distance to the transmission lines, although
visible, they are too far away to be considered visually obtrusive.
The overhead transmission lines, in some areas along Interstate 5, are located at quite a
distance from the traveler; however, there are other areas along the corridor where the
transmission lines are more visible and do dominate foreground views. The analyses in the
Draft EIR and Appendix I adequately address the potential visual impacts associated with
the project. The opinion of the commenter is noted.
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May 21, 2012

Dave Gilbert
Planning Department
2222 M Street
Merced, CA 95340
RE:

Comments on Draft Environmental Impact Report for the Quinto Solar PV Project ±CUP10-008

Mr. Gilbert:
I am submitting comments on behalf of Merced County Farm Bureau (MCFB), the leading agriculture organization in Merced County. MCFB represents over 1,500 farmers and ranchers in
Merced County. We have been in existence since 1917 with the purpose of improving the ability
of individuals engaged in production agricXOWXUHWRXWLOL]H&DOLIRUQLD¶VUHVRXUFHVWRSURGXFHIRRG
and fiber in the most profitable, efficient and responsible manner.
MCFB would like to submit official comments on the Quinto project proposal (CUP10-008) located in Santa Nella. There are several overarching concerns that MCFB believes needs to be
addressed in this project. Specifics concerns are cited as well. Due to the inadequate environmental review, MCFB recommends that the Draft Environmental Impact Report (DEIR be restudied and recirculated.
The DEIR fails to mention a reclamation plan that assures this project will be returned to its orig- 7-1
inal and intended use. Although this idea of reclamation for solar projects is not included in the
existing General Plan, a renewable energy policy is currently being addressed in the General
7-2
Plan Update (Board of Supervisors, 2011 GPU Policy Review). MCFB request this reclamation
plan to include information on how the developers plan to demolish and reclaim the proposed
7-3
5,000 square feet Operations and Maintenance facility on the property. Also, the DEIR introGXFHVWKHLGHDRIREWDLQLQJDVWUHHWDGGUHVVIRU³DFTXLVLWLRQSXUFKDVLQJDQGELOOLQJSXUSRVHV´
7-4
(DEIR, pg. 107) What is the process for eliminating this mailing address at the county level afterwards? There has also been a discussion at the local level about how renewable energy pro7-5
jects should include financial bonding assurances for the county incase the business fails during

(209) 723-3001 ± Fax (209) 722-3814 ± 646 South Highway 59 ± P.O. Box 1232 ± Merced, CA 95341
www.mercedfarmbureau.org

the 35 year permit7KH³GHFRPPLVVLRQLQJDQGUHSRZHULQJVHFWLRQ´ Sg. 105) does not suffice.
MCFB respectfully requests that this section is included and properly addressed in the DEIR.
At no point in the DEIR is there a full assessment of the cumulative impacts for the loss of total
productive land due to this project. There are two points where this could have been addressed
and were not. One spot where this issue could have been assessed is in the project alternatives
section. In this section it assumes: the project would be too financially difficult and too time
consuming to relocate onto non-productive land; there would be less jobs created and it would
take several years for the state to reach the 110 MegaWatt (MW) goal of the proposal; and if no
project were to exist then there would be no reduction in Green House Gas Emissions. The second point this issue could have been address is the ag mitigation section. However the plan
suggests a sub-par attempt at mitigation which results LQ³OHVVWKDQVLJQLILFDQWLPSDFWV´:H
strongly disagree with this assessment on several accounts, but we go into further detail on ag
mitigation later in this letter. Ultimately, we believe the alternative analysis should be reviewed
and recirculated because the current report lacks a full assessment of cumulative impacts to agriculture.
MCFB adamantly opposes any land from being removed from the Ag Preserve by the California
Department of Conservation and Merced County. This tool is one of the few existing preservation tools Merced County has in its arsenal. By eliminating the entire 1,012 acres from the preserve raises the questions of whether the landowner plans to properly reclaim the land to its original state.

7-6

7-7

7-8

7-9

MCFB was quite surprised at the proSRVDO¶Vbrazen attempts to avoid adequate mitigation for the
loss of ag land. Although Merced County does not currently include ag land mitigation at any
7-10
ratio, a precedence has been set by prior projects, which is also mentioned in the DEIR. This
FRQVHUYDWLRQPLWLJDWLRQLVDFRPPRQO\XVHGSUDFWLFHDWDUDWLRIRU³SURGXFWLYHIDUPODQG´
Productive is defined by California and Merced County as Prime Farmland, Farmland of
6WDWHZLGH,PSRUWDQFHDQG8QLTXH)DUPODQG$FFRUGLQJWRFRXQW\¶VGHILQLWLRQRISURGXFWLYH
farmland this project would have to mitigate for 889 acres, however the DEIR states numerous
7-11
times that they are only planning to mitigate for 496 acres. This number represents the total
amount of prime farmland impacted by this project. At no point does the DEIR address the cuPXODWLYHLPSDFWWR³SURGXFWLYHIDUPODQG´RQWKH site. When does the proposal plan on addressing the other 393 acres of productive land previously not addressed or mitigated for?
7RDGGLQVXOWWRLQMXU\WKLVSURSRVDOLQFOXGHVD³FUHGLW´WRWKHGHYHORSHUIRUPLWLJDWLRQEHFDXVH
the plan includes grazing sheep operation on 829 acres at a ratio of 1 sheep per acre. The report
lacked any explanation as to where they came up with the proposed 829 acres of grazing. The
DEIR also includes that since the sheep will be on the property then the project will continue to
be in agriculture according to the zoning rules. They proceed to give themselves a 20 percent
discount on the 496 prime ag land because of the grazing sheep, which further reduces their requirement of ag land mitigation to a total of 330 acres. MCFB strongly disagrees with this proposal and asks the county to demand a worthy mitigation plan and recirculation of the DEIR for
the project.

7-12

A major concern of all farmers and ranchers is access to a reliable water source. Part of this project does not currently have a reliable water sources making that section (Site Area 1) a decent
prospect for a solar project. However, Site Area 2 currently has water rights through the Del
Puerto Water District (DPWP). According to the DEIR the DPWP water ZRXOG³QRWEHDYDLOaEOHIRUWKHSURSRVHGSURMHFW´ '(,5SJ DQGWKH*HQHUDO0DQDJHURIWKH'3:3LVTXRWHG 7-13
LQWKH'(,5VD\LQJ³&93DJULFXOWXUDOZDWHUHQWLWOHPHQWVPD\EHWUDQVIHUUHGIURPWKHSURSHUW\
within the district, but may not be transferred ouWVLGHWKHERXQGDULHVRIWKH'3:'´ '(,5SJ
367) If this project is supposed to be temporary, how do the project owners justify eliminating
the water rights from the project and not address the true cumulative impacts to the land. Currently as this plan stands it will be impossible for the project to fully reclaim the land to its original state because Site Area 2 will no longer have water rights. This is a significant impact that
needs to be addressed and mitigated.
We also find it odd that the Santa Nella Water District (SNWD) will supply water for the project
during the construction period only. No area of the proposed project site is within the SNWD
7-14
QRULVLWORFDWHGZLWKLQWKHVSKHUHRILQIOXHQFH7KH'(,5GRHVVWDWH³WKH6DQWD1HOOD&RXQW\
Water District, whose sphere of influence reaches to within about 400 feet of the southeast corQHURI6LWH$UHD´ '(,5SJ $OVRWKHFORVHVt infrastructure for conveyance from the
SNWD is at least a mile away. We ask for clarification as to why the SNWD is being used during construction and what environmental impacts that will create for the area.
We believe that the overall impacts of this project can and will be substantial to the loss of ag
land, but this DEIR does not do a thorough job of evaluating the true impacts and lacks adequate
mitigation. MCFB believes this project should move forward with a supplemental DEIR and
recirculate it to all interested parties.
We appreciate the opportunity to comment on the DEIR and we look forward to working with
you further.
Sincerely,

Jean Okuye
President

CC:

Supervisor John Pedrozo
Supervisor Hub Walsh
Supervisor Linn Davis
Supervisor Deidre Kelsey
Supervisor Jerry O¶Banion
Assistant Director of Planning, Bill Nicholson
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Responses to Comments from the Merced County Farm Bureau

7-1. Commenter requests additional information regarding a decommissioning plan.
Additional details regarding the decommissioning plan described in the Draft EIR at pp. S5 and 2-33 to 2-34 have been added to the Project Description in the Draft EIR.
Please refer to Section 4.0, Changes to the Draft EIR starting on p. at pp. 4-6 for the
location where additional information has been added to the Project Description.
7-2. The fact that the draft General Plan Update includes a renewable energy policy is noted.
The General Plan Update has not yet been adopted by the County. Consequently, policies
contained in the General Plan Update do not apply to the proposed project. No further
response is required.
7-3. Commenter requests that the reclamation plan include information on how the developers
plan to demolish and remove the 5,000 square-foot operations and maintenance building.
The decommissioning plan included in Section 4.0, Changes to the Draft EIR (starting on
p. 4-6), includes information on the demolition and removal of the operations and
maintenance building. Please refer to response to comment 7-1.
7-4. The applicant will establish a street address for the Quinto site (as described on p. 2-35 of
the Draft EIR) and will use this address for the duration of the project. After the end of the
project life, use of the address will transfer to the occupant of the site (i.e., either site owner
or lessee).
7-5. Commenter requests assurances regarding decommissioning in the event the solar business
fails prior to the permit term. In response, the applicant has agreed to, and the County will
require the applicant to comply with the following condition of approval:
“Prior to the issuance of a building permit, the applicant shall post a performance bond or
similar instrument to ensure completion of the activities under the Soil Reclamation Plan.
Financial assurances for the Reclamation Plan will be reviewed every five years by the
Merced County Planning Department to determine if finances are sufficient to perform
reclamation of the project. The assurance must be adjusted if, during the five-year review,
finances are determined to be insufficient to perform reclamation of the project.”
7-6. Commenter asserts that cumulative impacts for loss of agricultural land were not fully
assessed and suggests that these impacts should have been addressed in the alternatives
discussion through consideration of alternative locations for the project on non-productive
land.
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The Draft EIR includes a full discussion of cumulative impacts of the proposed project on
productive agricultural land starting on pp. 18-12 through 18-14. The commenter does not
provide a specific basis for suggesting that the Draft EIR discussion of cumulative impacts
on productive agricultural land is deficient. Consequently, a brief overview of the project
specific and cumulative impact analysis approach is provided as reference to demonstrate
the sufficiency of both the project specific and the cumulative impact assessments included
in the Draft EIR.
As described on p. 5-18 of the Draft EIR under “County Agricultural Land Conversion
Mitigation Practice”, the County has historically considered conversion of productive
agricultural land to be a significant impact under CEQA that requires mitigation at a ratio
of 1:1. Productive agricultural land has historically and continues to be defined by the
County as farmland that is classified by the California Department of Conservation
Farmland Mapping and Monitoring Program as Prime Farmland, Farmland of Statewide
Importance, and Unique Farmland. Table 5, Farmland Classifications, on p. 5-4 of the
Draft EIR shows that the project site contains two of the three types of productive
farmland: 496 acres of Prime Farmland and 11 acres of Unique Farmland. The remainder
of the project site does not contain productive farmland. Figure 24, Farmland Mapping
Classifications, on p. 5-5 of the Draft EIR shows that these two types of productive
farmland classifications are found within portions of Site Area 2. The area of Unique
Farmland is located within and along the margins of Romero Creek. This area generally
has not historically been used for agricultural production due to its adjacency to Romero
Creek. Therefore, the area of Unique Farmland is not assumed to be productive farmland
that would be converted as a result the proposed project because it has not historically been
farmed and because the proposed project includes a 100-foot setback on either side of
Romero Creek within which much of the area is located. Consequently, the project impact
from conversion of productive farmland is limited to the 496 acres of Prime Farmland.
The scenario for discussion of cumulative impacts on productive farmland is described on
p. 18-12 of the Draft EIR. The scenario includes past and existing projects within Merced
County as well as probable future projects, including the specific projects described starting
on p. 18-2. The discussion of cumulative impacts on productive farmland follows accepted
practice, which includes: 1) discussion of the cumulative impact scenario; 2) assessment of
the cumulative impact of past, present, and probable future projects on productive
farmland as defined by the County; and 3) determination of the proposed project
contribution to the cumulative impact and whether the contribution is cumulatively
considerable.
At the bottom of p. 18-13, the conclusion was drawn that the proposed project
contribution to cumulative loss of productive farmland resulting from conversion of 496
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acres of productive farmland would be less than cumulatively considerable. This
conclusion was based on the following facts known at the time the Draft EIR was released
for public review: 1) the 496 acres converted is a small fraction of the total acreage of
productive farmland in Merced County that has been converted to non-agricultural use
over time; 2) the proposed project included a proposal for a sheep grazing plan that would
have resulted in a “credit” for maintaining 166 acres of agricultural use at the site; and 3)
the project included placement of a permanent agricultural easement over 330 acres of offsite productive farmland.
As discussed in response 7-12, in response to comments on the Draft EIR from CDFG, the
applicant has agreed to delete the commercial sheep grazing plan from the project
description and eliminate the “credit” for 166 acres of agricultural use. Also in response to
comments on the Draft EIR, the applicant proposes to mitigate for the loss of 496 acres of
agricultural land, rather than 330 acres as required in the Draft EIR. To mitigate for the
loss of 496 acres, the applicant proposes to place a permanent agricultural easement over
992 acres of off-site productive agricultural land of equal or better quality within Merced
County, to provide a mitigation ratio of 2:1 (mitigation:impact).
As described in response to comment 10-19, in response to comments on the Draft EIR
regarding the San Joaquin kit fox, the applicant now proposes to modify the project
description to reclaim Site Area 2 as non-native grassland and to place it within a
permanent kit fox conservation easement within 15 days after the Commercial Operation
Date. With this change, the 496 acres of productive farmland within Site Area 2 would be
permanently converted to a non-agricultural use, though a nominal non-irrigated
agricultural activity, sheep grazing, would be maintained. As a result of this change the
applicant has decided to increase the acreage to be placed in a permanent agricultural
easement from the original 330 acres to 992 acres, a 2:1 mitigation ratio, for the entire
portion of the project site identified as productive farmland. These agricultural and
permanent kit fox easements will be deposited in an escrow account to be recorded within
15 days after the Commercial Operation Date. If this date does not occur, the easements
will be withdrawn from the escrow account. With the increased mitigation now involving
obtaining a permanent conservation easement on 992 acres of off-site productive
agricultural land of equal or better quality within Merced County, cumulative impacts on
loss of productive agricultural land would remain less than cumulatively considerable.
The County is not required to consider additional mitigation measures or alternatives
where impacts have been reduced to less than significant. (CEQA Guidelines, § 15126.4,
subd. (a)(3) [mitigation measures are not required for effects which are not found to be
significant]; CEQA Guidelines, § 15126.6, subd. (a) [alternatives must focus on significant
impacts of the project and the ability of the alternative to avoid or substantially lessen such
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impacts].) Regarding addressing loss of agricultural land in the alternatives section and
consideration of alternative project locations, public Resources Code section 21002
provides that “public agencies should not approve projects as proposed if there are feasible
alternatives or feasible mitigation measures available which would substantially lessen the
significant environmental effects of such projects[.]” The same statute provides that the
procedures required by CEQA “are intended to assist public agencies in systematically
identifying both the significant effects of projects and the feasible alternatives or feasible
mitigation measures which will avoid or substantially lessen such significant effects.”
CEQA thus requires that the lead agency adopt mitigation measures or alternatives, where
feasible, to substantially lessen or avoid significant environmental impacts that would
otherwise occur.
Under CEQA, where a significant impact can be substantially lessened (i.e., mitigated to
an “acceptable level”) solely by the adoption of mitigation measures, the agency has no
obligation to consider the feasibility of alternatives with respect to that impact, even if an
alternative would mitigate the impact to a greater degree than the proposed project. (Pub.
Resources Code, § 21002; Laurel Hills Homeowners Association v. City Council (1978) 83
Cal.App.3d 515, 521 (Laurel Hills); see also Kings County Farm Bureau v. City of Hanford
(1990) 221 Cal.App.3d 692, 730-731; and Laurel Heights Improvement Association v. Regents of
the University of California (1988) 47 Cal.3d 376, 400-403 (Laurel Heights I).) Specifically, the
CEQA Guidelines provide that “[t]he discussion of alternatives shall focus on alternatives
to the project or its location which are capable of avoiding or substantially lessening any
significant effects of the project, even if these alternatives would impede to some degree the
attainment of the project objectives, or would be more costly.” (CEQA Guidelines, §
15126.6, subd. (a).) In addition, where a lead agency has determined that certain effects
on the environment of a project are not significant, the lead agency does not need to
discuss those impacts in detail within the EIR. (Pub. Resources Code, § 21100.) Therefore,
a lead agency is not required to consider the feasibility of implementing an alternative to a
project unless the alternative will avoid or substantially lessen a significant impact. (CEQA
Guidelines, § 15126.4, subd. (a)(3) [mitigation measures are not required for effects which
are not found to be significant]; CEQA Guidelines, § 15126.6, subd. (a) [alternatives must
focus on significant impacts of the project and the ability of the alternative to avoid or
substantially lessen such impacts].)
As is evident from the text of the Draft EIR and its discussion of the project’s
environmental impacts, every significant effect of the proposed project has been reduced to
a less than significant level, if not fully avoided, by the adoption of mitigation measures.
More specifically, the Draft EIR did not identify any significant and unavoidable impacts
to agricultural resources. As described above, the subsequent changes to the project
description and agricultural mitigation requirements (elimination of the commercial sheep
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grazing plan, applicant’s proposal to place the 496 acres in Site Area 2 in a permanent kit
fox conservation easement, and the applicant’s proposal to increase mitigation for the
impact of converting the 496 acres of productive agricultural land in Site Area 2 by
placement of a permanent agricultural easement over 992 acres of productive agricultural
land at a 2:1 ratio), do not alter the conclusion that the proposed project’s cumulative
impacts on loss of productive agricultural land would remain less than cumulatively
considerable. See also response to comment 7-12 regarding the applicant’s proposal for
additional agricultural mitigation land and response to comment 8-36 regarding the
project’s compliance with the grazing requirements set forth in the conservation easement.
See also response to comment 8-2 regarding consideration of alternative project locations.
The Draft EIR did not identify any significant impacts resulting from loss of agricultural
land that could not be mitigated to a less than significant level. This fact remains the case
even with the above-described changes to the project description and with increased
agricultural mitigation as proposed by the applicant. As a legal matter, the Draft EIR need
not consider an additional alternative to address impacts from the loss of agricultural land.
7-7. By referencing the “ag mitigation section” it is assumed that the commenter is referring to
the discussion of project specific impacts from loss of agricultural land and the associated
mitigation measure AG-1 on p. 5-23 of the Draft EIR. Response 7-6 above describes the
fact that mitigation was provided in Draft EIR mitigation measure AG-1 for 330 acres of
productive agricultural land. The conclusion that 330 acres of productive agricultural land
would be lost was based on a full assessment of the agricultural resource impacts of the
proposed project. The fact that the commenter disagrees with the assessment of impacts
from conversion of productive agricultural land as described in the Draft EIR is noted.
Please refer to responses 7-6 and 7-12 regarding modifications to mitigation measure AG-1
to reflect that 2:1 mitigation will be provided for conversion of 496 acres of productive
farmland rather than 1:1 mitigation for 330 acres as originally proposed in the Draft EIR.
7-8. Response to comment 7-6 above notes that the alternatives evaluated in the Draft EIR
consider their relative impacts on conversion of productive agricultural land consistent
with guidance provided in the CEQA Guidelines. Consequently, there is no basis for
recirculating the alternatives analysis.
7-9. Comment noted. As described starting on p. 5-15 of the Draft EIR under “County of
Merced Agricultural Preserve”, Merced County does not include energy production as an
allowed use within an Agricultural Preserve. Lands within the Agricultural Preserve on
which non-agricultural related uses are proposed must be removed from the Agricultural
Preserve prior to project approval. Removal of the site from the Agricultural Preserve and
its use for production of renewable energy would not have adverse impacts on adjacent
agricultural land uses as described on 5-25 of the Draft EIR.
2-42
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The removal of the site from the Agricultural Preserve would not affect whether the project
site will be reclaimed. The applicant will decommission the site and will reclaim the site to
non-native annual grassland comparable to the rangelands common in western Merced
County.
7-10. Response 7-6 above and the commenter note that based on County precedent, 1:1
mitigation is generally required for loss or conversion of productive agricultural land,
which is defined as farmland classified as Prime Farmland, Farmland of Statewide
Importance, and Unique Farmland. The proposed project would result in conversion of
496 acres of Prime Farmland. The commenter suggests that 889 acres of the site, rather
than 496 acres, is productive farmland and; therefore, mitigation is required for the
conversion of an additional 393 acres of productive agricultural land. Reference should be
made to Table 5, Farmland Classifications, and Figure 24, Farmland Mapping
Classifications, on pp. 5-4 and 5-5 of the Draft EIR respectively, which both confirm that
the 393 acres to which the commenter refers are not classified as productive farmland. The
conversion of the additional 393 acres is therefore not a significant impact on productive
farmland that requires mitigation.
7-11. Please refer to responses to comments 7-6 and 7-12 for discussion of cumulative impacts of
the proposed project on productive farmland and regarding required mitigation for
conversion of productive agricultural land.
7-12. With regard to the impact to 496 acres of prime agricultural land, the applicant has
proposed to acquire a conservation easement at a 2:1 ratio as mitigation for the loss of
agricultural land. This determination is made based on the fact that the applicant has
modified the project description to propose that a permanent kit fox conservation easement
be placed over the 496 acres of productive farmland within Site Area 2, thus eliminating
the potential for the return of Site Area 2 to irrigated agricultural use upon
decommissioning of the solar project. Further, the Draft EIR is revised to delete the
commercial sheep grazing plan, delete reference to the 20 percent credit for on-site grazing,
and revise mitigation measure AG-1 to reflect that the applicant must provide 2:1
mitigation for all 496 acres, or 992 acres of productive farmland (rather than for only 330
acres as stated in the original AG-1). See also response to comment 7-6. See also response
to comment 11-15, which explains that the project applicant has agreed to provide 390
acres of Swainson’s hawk foraging habitat within the 992-acre agricultural conservation
easement required under revised mitigation measure AG-1, and that the measure has been
revised to explicitly include a provision that Swainson’s hawk foraging habitat shall be one
of the purposes for 390 acres within the 992-acre conservation easement.
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Please refer to Section 4.0, Changes to the Draft EIR (pp. 4-13 and 4-23 to 4-24), for the
revision of mitigation measure AG-1.
7-13. Commenter asserts that the project will not be able to fully reclaim the land to its original
state because Site Area 2 will no longer have water rights; commenter states this is a
significant impact that requires mitigation.
As discussed in response to comment 10-19, the applicant has agreed to provide an
additional easement over Site Area 2, which will be managed for kit fox compatibility
during the O&M phase of the project and, after decommissioning, consistent with the
goals contained in the SJKF Management Plan for the Monte Dorado (Parkway) Project.
With this new kit fox easement over Site Area 2, the land will be reclaimed as grazing
land, and there will not be a need to restore irrigation water to the property.
The above notwithstanding, the project will not divest the Site Area 2 landowner of its
water rights and water will be available to the site after project decommissioning. The Del
Puerto Water District (Del Puerto) currently delivers water to Site Area 2 for orchard
irrigation, according to its Rules and Regulations for Water Service (Rules and
Regulations). The Rules and Regulations were developed pursuant to Water Code section
35423, which authorizes Del Puerto to establish equitable rules for the sale and distribution
of water. As a condition of receiving water, Del Puerto’s Rules and Regulations require
each landowner/lessee within the Del Puerto service area to: 1) subscribe to the Rules and
Regulations and pay all applicable standby and water service charges, and 2) provide Del
Puerto with Bureau of Reclamation (Bureau) forms describing Del Puerto lands to be
irrigated and indicating compliance with Reclamation law. If a landowner/lessee adheres
to these conditions, the landowner/lessee will be allocated Bureau water based on irrigable
acreage. The landowner/lessee must then choose whether to take delivery of the water.
Assuming similar Rules and Regulations are in place when the project ceases and Site
Area 2 is irrigable once the project is decommissioned and project infrastructure is
removed from Site Area 2, Site Area 2 would be eligible to receive water from Del Puerto.
If a permanent kit fox easement was not being proposed for Site Area 2, agricultural water
for use on Site Area 2 would be available to support continued agricultural production
after the project was decommissioned and Site Area 2 was reclaimed. The proposed
project itself will not take water from Site Area 2, and the project will not divest the Site
Area 2 landowner of its water rights. According to existing Del Puerto policies, in any
given year, the Site Area 2 landowner may transfer water within Del Puerto or may elect
not to receive water from Del Puerto. Neither of these actions would divest the Site Area 2
landowner of its water rights. In 2008-2009, Del Puerto adopted the 2008-2009 Surface
Water Transfer Policy for Supplies Allocated under District Contract (“Short-Term
Transfer Policy”).
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Del Puerto’s transfer policy provided that a landowner may transfer water from the
supplies allocated to Del Puerto under its contract with the Bureau based on the Bureau’s
February 15th Water Supply Forecast Announcement (“Allocated Water”). In 2008-2009,
Del Puerto adopted the 2008-2009 Surface Water Transfer Policy for Supplies Allocated
under District Contract (“Short-Term Transfer Policy”). In 2008-2009, Del Puerto allowed
transfers of Allocated Water between parcels of land within Del Puerto provided the
supply was allocated to lands within the same ‘Landholding” (i.e., eligible irrigable land
that is owned or operated under a lease by an individual or another legal entity). The
Short-Term Transfer Policy provided that all transfers must have taken place in 2008-2009
(i.e., the same year that Del Puerto allocated the water), and the transferring party was to
pay the current rate for transferred supplies, as well as any Bureau charges for facilities to
effect the transfer. A transfer under the Short-Term Transfer Policy only concerned
Allocated Water, which is water that Del Puerto allocated in 2008-2009 based on the
Bureau’s forecast. Consistent with the District’s Rules and Regulations, the next water
year, 2009-2010, brought a new allocation for all land within the Del Puerto service area.
If a similar transfer policy and rules and regulations remain in place throughout the life of
the project, the Site Area 2 landowner should be able to transfer water during the life of the
project, and also receive Allocated Water after project decommissioning.
In addition to receiving water from Del Puerto at the end of the project service life, the Site
Area 2 landowner will still be able to secure water supplies on the open market consistent
with past practices. Historically, the Site Area 2 landowner has entered into annual
agreements for the receipt of approximately 600 to 700 acre-feet of water. There is nothing
to indicate the use of historically agricultural land for non-agricultural purpose would
preclude receipt of water for Site Area 2 for conservation purposes through a similar
agreement in the future. Therefore, contrary to the commenter’s assertion there is no
environmental impact that would require mitigation.
7-14. Commenter requests clarification regarding the role of Santa Nella Water District
(SNWD) in supplying water during construction and questions whether any impacts will
arise as a result of conveyance of water from SNWD facilities to the site.
The water provided by the Del Puerto Water District can only be used for agriculture.
Therefore, all water used on the project site for construction purposes (dust control) will be
obtained from SNWD, which is willing and able to sell water for use during construction.
Water will be provided by SNWD by and through the existing hydrant on McCabe Road
just east of the site, as discussed on p. 16-8 of the Draft EIR. This will not impact the
district’s existing facilities or water supply.
No infrastructure will be extended from SNWD to the project site. As discussed in the
Draft EIR at pp. 16-7 to 16-8, the water will be delivered to the site via trucks. The
potential impacts from truck traffic associated with water delivery have already been
EMC PL ANNING GROUP INC .
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analyzed in the Draft EIR and the impacts were determined to be less than significant (see
Draft EIR pp. 6-16 to 6-23 regarding the air quality impacts associated with on-site
construction equipment and determining that the impacts are less than significant with
mitigation, and pp. 15-7 to 15-10 regarding the traffic impacts of truck trips during
construction and determining that impacts are less than significant with mitigation).
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protecting and restoring natural ecosystems and imperiled species through
science, education, policy, and environmental law

Submitted via email and USPS
May 21, 2012
Mr. David Gilbert, Senior Planner
Merced County Planning Department
2222 M Street, 2nd Floor
Merced, CA 95340
Email: dgilbert@co.merced.ca.us

RE: Comments on the Draft Environmental Impact Report - Quinto Solar PV Project
SCH # 2010121039
Dear Mr. Gilbert,
Please accept the following comments the Draft Environmental Impact Report - Quinto Solar PV
Project SCH # 2010121039 (DEIR), on behalf of the Center for Biological Diversity (the
“Center”).
The Center is a non-profit environmental organization dedicated to the protection of
native species and their habitats through science, policy, and environmental law. These
comments are submitted on behalf of the Center’s 255,000 staff, members and supporters
throughout California and the western United States. Many of the Center’s members live and
spend time in Merced County, and both members and staff enjoy going to the San Luis Reservoir
State Recreation area, which is directly adjacent to part of the propose project area, to hike,
photograph, botanize, bird and enjoy the beauty and biological diversity of that unique portion of
Merced County.
The development of renewable energy is a critical component of efforts to reduce
greenhouse gas emissions, avoid the worst consequences of global warming, and to assist
California in meeting emission reductions set by AB 32 and Executive Orders S-03-05 and S-2109. The Center for Biological Diversity strongly supports the development of renewable energy
production, and the generation of electricity from solar power, in particular. However, like any
project, proposed solar power projects should be thoughtfully planned to minimize impacts to the
environment. In particular, renewable energy projects should avoid impacts to sensitive species
and habitat, and should be sited in proximity to the areas of electricity end-use in order to reduce
the need for extensive new transmission corridors and the efficiency loss associated with
extended energy transmission. Only by maintaining the highest environmental standards with
regard to local impacts, and effects on species and habitat, can renewable energy production be
truly sustainable.
The Quinto Solar Photovoltaic Project is a proposed 110 MW solar power plant of
photovoltaic panels on over a 1,000-acre (one and a half-square-mile) site. Part of the site has
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been disturbed in the past from agricultural activities, and another part is largely intact habitat
that has been used for grazing. Both of these areas still provide habitat and movement corridor
opportunities for a variety of imperiled threatened and endangered species as reflected in the
DEIR.
The proposed project would impact important connectivity areas for the endangered
species, including the San Joaquin kit fox, addressed in the Recovery Plan for the Upland
Species of the San Joaquin Valley1. The San Joaquin kit fox has been under endangered species
protections at both the state and federal level, yet it continues to decline as its habitat is lost and
connectivity between core recovery areas continues to shrink. Shockingly, the proposed project
includes lands that already have a conservation easement on them as mitigation for impacts to
the San Joaquin kit fox from previous development and would impact an already tenuous
connectivity corridor. For that reason alone, the proposed project should be denied by the
County.
The DEIR for the proposed project fails to provide adequate identification and analysis of
all of the impacts of the proposed project on the San Joaquin kit fox, Swainson’s hawks, golden 8-1
eagles, white-tailed kites and other rare animals. It fails to include an analysis of all rare species
with potential to occur on the proposed project site. The DEIR also fails to adequately address
the significant cumulative impacts of projects at appropriates scales, and lacks consideration of a
reasonable range of alternatives.
Of particular concern is the County’s failure to include adequate information regarding
the impacts to resources and the failure to fully examine the impact of the proposed project
options along with other similar proposed projects on a landscape level at the appropriate scale to
evaluate impacts to listed species and habitats. As a result, this current piecemeal process may
lead to the approval of industrial sites sprawling across and throughout the west side of the San
Joaquin valley and adjacent areas, within habitat and connectivity corridors that will
detrimentally affect declining rare species and the prior conservation investments. Ultimately,
the County’s approach will compromise the goals of the Recovery Plan for the Upland Species
of the San Joaquin Valley, pushing these vulnerable species closer to extinction. While Merced
County has excellent solar resources and can certainly accommodate some industrial-scale solar
projects, planning and zoning efforts must be undertaken before site specific projects are
approved in order to ensure that resources are adequately protected from sprawl development
and project impacts are first avoided, then minimized and lastly mitigated.
The DEIR fails to consider potential alternatives that would protect the most sensitive
lands from future development. Alternative siting which is on abandoned agricultural fields that 8-2
have been type converted and have few or no habitat or connectivity values, such as the
Westlands Solar Park2, and alternative technologies (including distributed PV on commercial and
residential rooftops, along highways, and near existing substations) should have been fully 8-3
considered in the DEIR, because these alternatives would eliminate the impacts to species, soils,
and water resources in the project area. In scoping comments on the EIR, the Center raised
1 http://esrp.csustan.edu/publications/pubhtml.php?doc=sjvrp&file=cover.html
2 http://www.westlandssolarpark.com/
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concerns about the impacts that development on existing conservation easements would have to
species and habitats and particularly to connectivity.
In the sections that follow, we provide detailed comments on the ways in which the DEIR
fails to adequately identify and analyze many of the impacts that could result from the proposed
project, including but not limited to: impacts to biological resources, direct and indirect impacts
from proposed project options, and cumulative impacts.
I. The DEIR Fails to Comply with CEQA.
A.

Failure to Identify and Analyze Direct and Indirect Impacts to Biological Resources

The DEIR fails to adequately analyze the direct, indirect, and cumulative impacts of the
proposed project on the environment. The County must ensure adequate environmental
information is gathered and that the environmental impacts of a proposed project are fully
identified and analyzed before it is approved. “To conclude otherwise would place the burden of
producing relevant environmental data on the public rather than the agency and would allow the
agency to avoid an attack on the adequacy of the information contained in the report simply by
excluding such information.” (Kings County Farm Bureau v. City of Hanford (1990) 221 Cal.
App. 3d 692, 724.) Environmental review documentation
is more than a set of technical hurdles for agencies and developers to overcome.
[Its] function is to ensure that government officials who decide to build or
approve a project do so with a full understanding of the environmental
consequences and, equally important, that the public is assured those
consequences have been taken into account.” (Laurel Heights I, supra, 47 Cal.3d
at pp. 391-392.) For the [environmental review documentation] to serve these
goals it must present information in such a manner that the foreseeable impacts of
pursuing the project can actually be understood and weighed, and the public must
be given an adequate opportunity to comment on that presentation before the
decision to go forward is made.

8-4

(Vineyard Area Citizens for Responsible Growth, Inc. v. City of Rancho Cordova (2007) 40
Cal.4th 412, 449-450.) The environmental review documents must “contain facts and analysis,
not just the agency's bare conclusions or opinions." (Laurel Heights Improvement Assn. v.
Regents (1989) 47 Cal. 3d 376, 404 [and cases cited therein].) The environmental review
documents “must include detail sufficient to enable those who did not participate in its
preparation to understand and to consider meaningfully the issues raised by the proposed
project.” (Id.)
Because the DEIR is deficient as an informational document the County has failed to
comply with CEQA. (Kings County Farm Bureau v. City of Hanford (1990) 221 Cal.App.3d
692, 717-718 [holding that a misleading impact analysis based on erroneous information
rendered an EIR insufficient as an informational document]; Environmental Planning &
Information Council v. County of El Dorado (1982) 131 Cal.App.3d 350, 357-58 [where baseline
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was inaccurate “comparisons utilized in the EIRs can only mislead the public as to the reality of
the impacts and subvert full consideration of the actual environmental impacts which would
result.”].)
Moreover, the County must look at reasonable mitigation measures to avoid impacts in
the DEIR but failed to do so here. Even in those cases where the extent of impacts may be
somewhat uncertain due to the complexity of the issues, the County is not relieved of its 8-5
responsibility under CEQA to discuss mitigation of reasonably likely impacts at the outset.
B. The DEIR fails to Adequately Analyze Impacts to Rare and Endangered Species
The lack of comprehensive surveys is problematic – a single season or year of surveys for
this large of project in endangered and threatened species habitat is inadequate. Multiple years
of surveys are particularly important in arid regions of California because of the unpredictable
and variable precipitation patterns. Therefore, it is impossible to evaluate the potential impact of
the proposed project based on the lack of pertinent survey data and an insufficient number of
years of surveys. Failure to conduct sufficient surveys prior to the environmental analysis of the 8-6
project also effectively eliminates the most important function of surveys - using the information
from the surveys to avoid and minimize harm caused by the project and reduce the need for
mitigation. Often efforts to mitigate harm are far less effective than preventing the harm in the
first place. In addition, without understanding the scope of harm before it occurs, it is difficult to
quantify an appropriate amount and type of mitigation. Based on the information provided in the
biological resources analysis, the DEIR does not comply with CEQA’s disclosure requirements
and therefore the County cannot show that it has adequately analyzed the significant impacts of
the proposed project. Additionally the alternatives analysis is inadequate and significant impacts
of the proposed project that are not avoided through appropriate alternatives are not minimized
and fully mitigated. For this reason as well, a supplemental or revised DEIR needs to be provided
8-7
to fully consider the impacts of the proposed project and alternatives that avoid significant
impacts as well as mitigation measures and minimization measures to reduce the impacts to
biological resources.
Below, we provide species specific comments on biological issues:
1. San Joaquin Kit Fox

The San Joaquin kit fox has been under California Endangered Species Act protection for
over 39 years and under Federal Endangered Species Act protection for over 43 years. Despite
years of conservation efforts, kit fox populations and amount of habitat continue to decline.
Modeling suggests that the San Joaquin kit fox is threatened with extinction in the San Joaquin
Valley by 20223, making the peripheries of its range - areas like the Santa Nella area where the
project is proposed - even more important for the survival of this imperiled and declining
species. U.S. Fish and Wildlife Service reconfirmed that the area where the project is proposed
is a “satellite population area” for the San Joaquin kit fox (SJKF) and an important link to habitat

3 McDonald-Madden et al. 2008
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(including conservation investments) to the north4. It is not surprising that the single survey for
SJKF did not identify currently occupied habitat because SJKF are noted to have “dramatic
short-term population fluctuations”.5 While the actual report of the SJKF surveys is not included 8-8
in the DEIR, the reported survey results do not diminish the importance of the proposed project
area for movement and population genetic integrity for the SJKF. In fact the DEIR fails to even
address these important recovery issues.
The Recovery Plan for the Upland Species of the San Joaquin Valley requires
conservation of the species throughout its range, which includes populations and connectivity
well to the north of the proposed project site.6 The SJKF is an “umbrella species” for a suite of
other rare and endangered species and is clearly in significant decline. The proposed project will 8-9
only promote further declines by impacting and fragmenting satellite and connectivity habitat, as
well as displacing existing conservation investments. The DEIR completely fails to acknowledge
the importance of the proposed project site is to the survival much less the recovery of the San
Joaquin kit fox. It also fails to adequately assess how degrading the connectivity will affect the
populations to the north and recovery goals. Clearly this missing analysis must be included in a
8-10
supplemental or recirculated EIR. Cumulative impacts also do not address all of the impacts of
the proposed projects and projects currently under construction in SJKF habitat on the species’
survival and recovery.
The DEIR downplays the importance of the project site for connectivity for the federally
and state endangered San Joaquin kit fox, despite the fact that is the site includes an existing
conservation easement established to mitigate for impacts to kit fox habitat elsewhere.
No studies that we are aware of indicate the SJKF will pass through or utilize areas where
the solar arrays are proposed. The proposed “mitigation” to reduce impacts from the proposed
project includes construction of artificial and escape dens, and the placement of SJKF passages
8-11
through perimeter fencing. While artificial dens have been documented to be used by SJKF7, the
project should avoid impacting crucial connectivity habitat and particularly the habitat parcel that
is currently under conservation easement for SJKF conservation.
Based on the DEIR’s failure to provide essential data, subsequent analysis of project
impacts and adequate mitigation (including an analysis if full mitigation can even be 8-12
accomplished) for this imperiled and declining species, we strongly urge the County to
comprehensively address these issues in a supplemental or revised draft EIR.
Moreover, because the SJKF is a listed species under both the California Endangered
Species Act and the federal Endangered Species Act and will be impacting key satellite and 8-13
connectivity habitat for the SJKF, the proposed project must seek “take” permits from the
wildlife agencies.

4 http://ecos.fws.gov/docs/five_year_review/doc3222.pdf
5 http://ecos.fws.gov/docs/recovery_plan/980930a.pdf
6 http://ecos.fws.gov/docs/recovery_plan/980930a.pdf
7 Warrick et al. 2007
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2. Swainson’s hawk

The State-threatened Swainson’s hawk is documented to occur on the proposed project
site and nest near it (DEIR at pg. 7-42). The analysis of impacts is not comprehensive and
inadequate in disclosing all of the environmental impacts. Avoidance measures are solely for
construction impacts. For example, it is unclear how it was determined in the DEIR that there
were only 379 acres of foraging habitat for Swainson’s hawks. At a minimum, the full project
area should be mitigated because Swainson’s hawks could and likely do use the whole area, as
would have been found if appropriate surveys were actually implemented. Additionally a 1:1
ratio as proposed in the mitigation measure BIO-8 is inadequate, as discussed below. This type
of ratio simply allows for a net loss of habitat for this imperiled species. The California
Department of Fish and Game staff report noted (but not provided in the DEIR) is outdated and
no longer based on the best available data on Swainson’s hawks and can not be relied upon to
provide adequate mitigation. The supplemental DEIR needs to identify mitigation for the two
Swainson’s hawk territories, based on the adjacency of the two nest sites documented within a
mile of the proposed project site. Additionally, the County must formally consult with and
acquire a “take” permit from the Department of Fish and Game for this species as well.

8-14

8-15

8-16

3. State fully Protected Species

Two of the rare species that occur on the project site are fully-protected species under
California law (Fish and Game Code §5050), meaning that individuals of the species may not be
“taken” (as defined in the Fish and Game Code) at any time, and CDFG may not authorize take
except for scientific research purposes or in a NCCP. Therefore for this project all impacts must 8-17
be avoided. In addition to the two species listed below, the blunt-nosed leopard lizard, which
was not addressed in the DEIR but should have been, is also a state-fully protected species.
a. Golden eagles
Impacts to golden eagles were not adequately analyzed in the DEIR although they were
noted as possibly occupying the proposed project site in Appendix E (at pg. 3-11). Aerial surveys
for eagle nests were not completed on/adjacent to the proposed project site, nor are the actual
number of eagles’ nests and territories documented in the DEIR or appendices. In fact the DEIR 8-18
fails to include protocol surveys as recommended by U.S. Fish and Wildlife Service in their
Interim Golden Eagle Inventory and Monitoring Protocols.8 It is likely that because of the size
of the proposed project, impacts to significant amounts of foraging habitat will decrease carrying
capacity of the landscape for golden eagles and other raptors and could result in a potential loss
of habitat needed to support a nesting pair, which would in turn impact reproductive capacity and
result ultimately in “take” of the species under the Bald and Golden Eagle Protection Act. Take
would require a permit from the U.S. Fish and Wildlife Service. Golden eagles have also been 8-19
documented to avoid industrialized areas that are developed in their territory.9 While the DEIR
does a broad-brush impact analysis for the golden eagle, but fails completely to identify or

8 www.fws.gov/.../usfws_interim_goea_monitoring_protocol_10march
9 Walker et al. 2005
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analyze the foraging habitat impacts, which could constitute a “take” of this species and is
clearly not allowed under state law.
b. White-tailed kite
While the white-tailed kite was identified as foraging on the proposed project site (DEIR
at pg. 7-50), as with the eagle above, no actual analysis of how the proposed project would affect 8-20
the foraging ability of this fully protected species, and if the decrease in foraging could result in
“take”. Furthermore, the number of kites that occur in the area as well as on the proposed project
site, should be clearly identified. This deficiency needs to be remedied in a supplemental EIR. 8-21
3. Species of Concern

Numerous species of concern of both State and federal resource agencies are identified to
inhabit the proposed project site and have potential to be significantly impacted. Species specific
issues are discussed below:
a. Badger
While badgers were not encountered on the project site during the single year of seasonal
surveys, they have been documented within two miles of the proposed project site (DEIR at 728). Literature on the highly territorial badger indicates that badger home territories range from
340 to 1,230 hectares10. Therefore, the proposed project likely includes at least one badger
territory and could displace at least one badger territory. While surveys prior to construction are 8-22
clearly essential, even passive relocation of badgers into suitable habitat may result in “take”.
Surveys need to be conducted for both on- and off-site badger territories if animals are to be
passively relocated in order to increase chances of persistence. At a minimum, the revised or
supplemental DEIR should identify suitable habitat nearby if the project is relying on passive
relocation as a mitigation strategy.
b. Western Spadefoot Toad
The DEIR notes a potential occurrence of western spadefoot toad, (Spea hammondii), on
the project site (DEIR at 7-47). It is unclear if the proposed project will destroy habitat including
breeding pools. Breeding pool habitat for this species is heavily rainfall dependent so breeding
habitat may be not be easily identified, particularly without conducting appropriate seasonal
8-23
surveys in multiple years. The mitigation measures should provide for avoidance of all potential
breeding habitat, and should provide an adequate buffer to minimize take of the breeding
populations that use all the breeding habitats.

10 Long 1973, Goodrich and Buskirk 1998
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c. Migratory Birds and Sensitive Birds
Numerous migratory birds have been documented on the site. The DEIR fails to address
fatalities that have been documented to occur from birds running into panels11 as well as impacts
to avian species from reflective surfaces and power lines12. Adjacent to the proposed project site 8-24
are agricultural fields and rangelands as well as the San Luis Reservoir State Recreation Area,
which attract birds. The DEIR does not quantify the number of birds (rare, migratory or
otherwise) that use/traverse the project site from the avian point count surveys (which don’t seem
to have been done), nor does it evaluate the impact to those birds. The revised DEIR needs to
analyze likely impacts to birds from the proposed project and PV configuration based on the
point counts. The failure to provide the baseline data from which to make any impact assessment
violates CEQA. This failure to analyze impacts is not only a CEQA violation, but for migratory
birds, may also lead to a violation of the Migratory Bird Treaty Act, 16 U.S.C. §§ 703 -711,
because migratory birds may be “taken” if the proposed project is constructed. Many solar
projects have developed an Avian (and Bat) Protection Plan which provides the information
8-25
needed to determine if operation of the Project poses a collision risk for birds, and provides
adaptive management measures to mitigate those impacts to less than significant levels. We
request that at a minimum, the supplemental DEIR include such a plan.
d.

Burrowing owl

The DEIR notes that while burrowing owls were not located on the site during the single
season surveys, there is potential for this declining species to occur on the project (DEIR at 731). The stronghold for burrowing owls in California – the Imperial Valley – has had a recently
documented decline of 27% in the past 2 years13, resulting in an even more dire state for
burrowing owls in California. Because burrowing owls are in decline throughout California, and 8-26
now their “stronghold” is documented to be declining severely, any burrowing owls that occupy
this proposed project site (and on other renewable energy projects) become even more important
to species conservation efforts.
While “passive relocation” does minimize immediate direct take of burrowing owls,
ultimately the burrowing owls’ available habitat is reduced, and “relocated” birds are forced to
compete for resources with other resident burrowing owls and may move into less suitable 8-27
habitat, ultimately resulting in “take”. No data is available on the fate of passively relocated
birds, therefore it is unclear if the birds survive or not.
Mean burrowing owl foraging territories are 242 hectares in size, although foraging
territories for owl in heavily cultivated areas is only 35 hectares14. The DEIR fails to address any
mitigation for this species if during construction surveys burrowing owls are documented. In that
8-28
case, adequate burrowing owl habitat needs to be acquired as mitigation, calculated using the
mean foraging territory size times the number of owls as a starting point. However, using the
11 McCrary 1986
12 Klem 1990, Erickson et al. 2005
13 Manning 2009.
14 Klute et al. 2003
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average foraging territory size for mitigation calculations may not accurately predict the carrying
capacity of the mitigation lands. It may be that in this arid region of California, the acres
necessary to support a burrowing owl is much larger. While CDFG provided mitigation guidance
in 2003, that guidance is now out of date in light of identified population declines15, a more
thorough census of burrowing owls throughout the state16 and additional research on the species
habitat17. Because the long-term persistence of burrowing owls lie in their ability to utilize
natural landscapes, not human-created ones and the carrying capacity is tied to habitat quality,
mitigation must include lands that are native habitats on undisturbed lands, not cultivated lands,
which are subject to the whims of land use changes.
4. Insects

Except for the mention of the Valley Elderberry longhorn beetle, which was not surveyed
for, the DEIR fails to provide any information on rare insects on the proposed project site. In
fact no surveys or evaluation of rare or common insects are included in the DEIR. The project
8-29
site may provide habitat for rare insects, which are commonly overlooked in environmental
documentation18. Because of the ecosystem services that insects provide, the revised or
supplemental DEIR needs to include results of surveys and an analysis of impacts to insects, in
particular rare ones.
C.

DEIR fails to include all rare species with potential to occur on the project site.

The DEIR fails to provide a full list of rare and endangered species that have potential to
occur on the project site including the state and federally endangered blunt-nosed leopard lizard
(Gambelia sila), the mountain plover (Charadrius montanus) and the San Joaquin coachwhip
(whipsnake) (Masticophis flagellum ruddocki).
The blunt-nosed leopard lizard, a state and federally endangered species reaches its
northern-most range in the area of the proposed project19, yet the DEIR fails to discuss this
8-30
critically rare and declining species. No protocol level surveys were conducted. The blunt-nosed
leopard lizard is a fully protected species under state law.
The mountain plover utilizes grazing lands and agricultural fields in California for
wintering habitat and is known from Merced County and nearby San Benito County. No surveys
were performed for this rare species.
The San Joaquin coachwhip also is endemic to the San Joaquin Valley, and is known
from Merced and adjacent counties.
Because the DEIR fails to provide any information on these rare species, much less
15 Manning 2009
16 Wilkerson and Siegel 2010
17 Klute et al. 2003
18 Dunn 2005.
19 http://ecos.fws.gov/docs/five_year_review/doc3209.pdf
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provide survey information as to their occurrence on the project site, the public and decision
makers are not provided adequate data on which to evaluate the significance of the project’s
impacts.
D. DEIR Fails to Provide Necessary Plans and Documentation
Many of the plans that are identified in the DEIR to adequately minimize or mitigate
impacts are simply not provided in the DEIR for public review. For example, the burrowing owl 8-31
relocation plan (DEIR 7-32) and the lighting plan (DEIR at S-13) are relied upon as key plans for
minimization and mitigation.
Additionally the DEIR references that this proposed project will be “consistent with goals
of the San Joaquin Kit Fox Management Plan for the Monte Dorado (Parkway) Project for
8-32
maintaining SJKF habitat value within existing SJKF easement” (DEIR at s-24), yet that
document is not provided in order to enable the public to evaluate if, in fact, the proposed project
actually is in compliance with those goals.
While the CEQA lead has the responsibility of assuring that projects meet all of the
mitigation and minimization conditions adopted along with a project approval, we have not
always found that to be the case. Studies of mitigation compliance have borne this out as well.20
Making all of the plans available as part of the public process is important to assure the public
that their public resources are being protected – without public disclosure of these plans during 8-33
the process there is no way to evaluate whether the CEQA lead, in this case the County, has put
in place adequate plans to prevent degradation of our natural heritage, clean air and water. The
County must supply these essential plans as part of the public process that enables public input
on all of the “mitigation” plans that are being proposed as conditions of this proposed project.
We also failed to find a quantitative analysis of impacts other than the number of acres
that will be impacted. The DEIR fails to adequately identify the on-the-ground impacts to 8-34
connectivity, and species essential habitat types (breeding/foraging etc.), leaving the public and
decisionmakers clueless as to true nature of the impacts. Because of the failure to identify the
true impacts, it is impossible to evaluate if the proposed mitigation would be adequate. In
addition, many of the mitigation measures for the species listed in Table S-1 solely provide for
implementing biological surveys. Surveys do not mitigate for impacts, but instead should be the
basis for analyzing the impacts before a project is approved. After a project is approved, surveys
should also be required to assess the efficacy of other minimization and mitigation measures, but 8-35
surveys are not in and of themselves mitigation for impacts. Therefore, the County must provide
additional mitigation measures and while also requiring surveys and reporting to track the
efficacy of those mitigation measures.
E. Grazing Plan Conflicts with Species Conservation
The proposed sheep grazing plan (Appendix C) is at odds with rare species conservation
goals. For example, the plan’s goal is to allow “sheep (which may include ewes, lambs and
20 Moilen et al. 2009, Norton 2009, Ambrose 2000
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rams) will be grazed primarily for the commercial production of food and fiber, and secondarily
to reduce vegetation heights within the Project in order to reduce wildfire hazards and to
maintain the resource value of the soils” (Appendix C at first page [the two-page plan has no
page numbers]). The plan does not reference any management of vegetation for rare species.
Additionally, grazing in has been shown to be incompatible with endangered species
conservation on the Carrizo Plain.21 The plan in the Appendix C is woefully inadequate and it is
impossible to evaluate or determine the efficacy of the plan or how it could potentially benefit
rare species habitat. For example there are no landscape goals and objectives, like shrub cover,
residual dry matter, stubble height, etc.
F. DEIR fails to Adequately Address Mitigation
The whole inadequate mitigation strategy seems to be – move the existing conservation
easement elsewhere. Additionally, despite the DEIR recognizing that the area is habitat for other 8-37
rare species, inadequate mitigation is proposed for those species. The DEIR does not actually
require that acquired mitigation lands be habitat for these other impacted species. Of course, any
acquired habitat is already inhabited by the same species for which mitigation is sought,
effectively assuring that the proposed mitigation strategy would result in a net decrease in habitat 8-38
for impacted species.
Despite our request in scoping comments, the DEIR downplays the critical connectivity
that the proposed project site provides and fails to actually address the connectivity issue. Again
8-39
we ask that a thorough and independent evaluation of the projects’ impacts on wildlife
movement be provided. The supplemental EIR must evaluate all direct, indirect, and cumulative
impacts to wildlife movement corridors. The analysis should cover movement of large mammals,
including rare species, and any re-introduced game species as well as other taxonomic groups,
including small mammals, birds, reptiles, amphibians, invertebrates, and vegetation
communities. The supplemental EIR should first evaluate habitat suitability within the analysis
window for multiple species, including all listed and sensitive species. The habitat suitability
maps generated for each species should then be used to evaluate the size of suitable habitat
patches in relation to the species average territory size to determine whether the linkages provide
both live-in and move-through habitat. The analyses should also evaluate if suitable habitat
patches are within the dispersal distance of each species. The supplemental EIR should address
both individual and intergenerational movement (i.e., will the linkages support metapopulations
of smaller, less vagile species). The supplemental EIR should identify which species would
potentially utilize the proposed wildlife movement corridors under baseline conditions and after
build out, and for which species they would not. In addition, the supplemental EIR should
consider how wildlife movement will be affected by other planned approved, planned, and
proposed development in the region as part of the cumulative impacts.
The supplemental EIR should analyze whether any proposed wildlife movement corridors
are wide enough to minimize edge effects and allow natural processes of disturbance and
subsequent recruitment to function. The supplemental EIR should also evaluate whether the
21 Kimball and Schiffman 2003
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proposed wildlife movement corridors would provide key resources for species, such as host
plants, pollinators, or other elements. For example, many species commonly found in riparian
areas and washes depend on upland habitats during some portion of their cycle. Therefore, in
areas with intermittent or perennial streams, upland habitat protection is needed for these species.
Upland habitat protection is also necessary to prevent the degradation of aquatic habitat quality
in downstream areas off the project site..
Other solar projects in California have proposed development on existing mitigation
lands, and the required mitigation ratio for impacting those mitigation lands was 9:1, as
determined by the state and federal wildlife agencies.22 We believe that same requirement for
increased mitigation on the lands that are already under conservation easement should be
required here.
To actually provide mitigation that staunches species’ habitat losses, mitigation ratios
must be actually address the impacts to each species and must be high enough to fully mitigate
the impacts to those species 23. A minimum 5:1 mitigation should be required for development in
this tenuous connectivity area for the San Joaquin kit fox24. The proposed mitigation ratios for kit 8-40
fox mitigation are inadequate and unjustified for this highly imperiled species. It is unclear if
such mitigation lands are even available that would effectively act as a key linkage in this area
for SJKF movement. No analysis of this issue is provided.
Additionally, any mitigation strategy needs to assure that mitigations actually focus on
impacted species. For example, mitigation for impacts to kit fox may not meet the mitigation
needs for impacted spadefoot toad, and therefore can not be “nested”. This realistic strategy is 8-41
also essential to prevent future listings under Endangered Species Acts – both at the state and
federal levels.
II. The DEIR Fails to Adequately Identify and Analyze Biological Resources
under Climate Change.
In its discussion of the need for renewable energy production, the DEIR fails to address
risks associated with global climate change in context the need for climate change adaptation
strategies (e.g., conserving intact wild lands and the corridors that connect them). All climate 8-42
change adaptation strategies underline the importance of protecting intact wild lands and
associated wildlife corridors as a priority adaptation strategy measure.
The habitat fragmentation, loss of connectivity for terrestrial wildlife, and introduction of
predators and invasive weed species associated with the proposed project in the proposed
location may run contrary to an effective climate change adaptation strategy. As pointed out
above, the proposed project is proposed in the connectivity between the core areas for SJKF and
other rare upland species of the San Joaquin Valley and other conservation investments to the
22 http://www.energy.ca.gov/2010publications/CEC-800-2010-012/CEC-800-2010-012-CMF.PDF
23 Moilen et al. 2009, Norton 2009
24 http://ecos.fws.gov/docs/five_year_review/doc3222.pdf
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north. The project impacts important habitat linkage areas for numerous endangered species and
other fragile biological resources that could undermine a meaningful climate change adaptation
strategy by a poorly executed climate change mitigation strategy. In other words, this
connectivity area is critical for these rare species as they migrate to escape the worst effects of
climate change.
III.

The Analysis of Cumulative Impacts in the DEIR Is Inadequate

Cumulative impacts analysis is a critical part of any CEQA analysis.
[t]he cumulative impact analysis must be substantively meaningful. “’A
cumulative impact analysis which understates information concerning the severity
and significance of cumulative impacts impedes meaningful public discussion and
skews the decisionmaker's perspective concerning the environmental
consequences of the project, the necessity for mitigation measures, and the
appropriateness of project approval. [Citation.]’ [Citation.] [¶] While technical
perfection in a cumulative impact analysis is not required, courts have looked for
‘adequacy, completeness, and a good faith effort at full disclosure.’ ( Cal. Code
Regs., tit. 14, § 15151.) "A good faith effort to comply with a statute resulting in
the production of information is not the same, however, as an absolute failure to
comply resulting in the omission of relevant information." [Citation.]” (Mountain
Lion Coalition v. Fish & Game Comm. (1989) 214 Cal. App. 3d 1043, 1051-52.)
(Joy Road Area Forest and Watershed Assoc. v. Cal. Dept. of Forestry (2006) 142 Cal. App. 4th
656, 676.) Where, as here, the impacts of a project are “cumulatively considerable” the agency
must also examine alternatives that would avoid those impacts and mitigation measures for those
impacts. (CEQA Guidelines §15130(b)(3).) In some cases the potential cumulative impacts will
be best addressed by compliance with existing regulations (such as land use plans, conservation
plans, or clean air act standards), in other cases avoidance and mitigation measures will be site
specific, and in some cases new regulations or ordinances may be needed to address cumulative
concerns.
While the DEIR refers to some projects, but is unclear if the large-scale solar projects in
the Carrizo Plain currently under development and proposed project in Panoche Valley are
8-43
included in the evaluation of cumulative impacts. The failure to clearly identify the projects
included in the analysis is in violation of CEQA. The supplemental DEIR must provide a clearer
picture of the projects being included in the cumulative analysis. While the DEIR recognizes
that “Past and present development in western Merced County has had a cumulatively significant
impact on SKJF and probable future cumulative projects would worsen the cumulative impact”
(DEIR at 18-22), it incorrectly concludes that this project would not have a significant impact on
the SJKF. The County must more rationally evaluate the cumulative impacts to not only the
8-44
SJKF but other species at multiple levels – local, state-wide and region wide in the supplemental
EIR. .
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IV. The DEIR’s Alternatives Analysis is Inadequate
Under CEQA, a lead agency may not approve a project if there are feasible alternatives
that would avoid or lessen its significant environmental effects. (Public Resources Code §§
21002, 21002.1(b).) To this end, an EIR is required to consider a range of potentially feasible
alternatives to a project, or to the location of a project, that would feasibly attain most of the
project’s basic objectives while avoiding or substantially lessening any of the project’s
significant environmental impacts. (Save Round Valley Alliance v. County of Inyo (2007) 157
Cal.App.4th 1437, 1456.)
The alternatives analysis is inadequate even with the inclusion of the alternative site
configurations, reduced acreage alternatives and the off-site alternative. In addition a phased
alternative should have been included which would evaluate one portion of the project that have
the fewest impacts to move forward while also affording the project proponent time to find and 8-45
acquire permits for more appropriate sites for one or more additional array fields.
The County should have not dismissed alternative siting such as distributed solar
alternatives, and other alternatives that could avoid impacts of the proposed.
While not in Merced County, the DEIR should have considered the Westlands Solar
Park25 that has capacity of up to 5 GW, easily accommodating the proposed project. This
alternative would significantly reduce the impacts to biological resources including the suite of
rare and endangered species and habitats found on site and key movement corridors that will be
impacted by the proposed project. The Westlands Solar Park faces none of the permitting 8-46
challenges because it is on abandoned agricultural lands that have little value for rare, threatened
and endangered wildlife. Absent these imperiled resources, the permitting, if necessary, could be
streamlined. The existence of this and other feasible but unexplored alternatives shows that the
County’s analysis of alternatives in the DEIR is inadequate.
Because such alternatives are feasible, on this basis and others, the range of alternatives is
inadequate. The Center urges the County to revise the DEIR to adequately address a range of
feasible alternatives and other issues detailed above and then to re-circulate a revised or
supplemental DEIR for public comment.

25 http://www.westlandssolarpark.com/Westlands_Solar_Park/Project_Overview_and_General_Information.html
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V. Conclusion
Thank you for your consideration of these comments. In light of the many omissions in
the environmental review to date, we urge the County to revise and re-circulate the DEIR or
prepare a supplemental DEIR before making any decision regarding the proposed project. In the
event the County chooses not to revise the DEIR and provide adequate analysis, the County
should reject the proposed project. Please feel free to contact us if you have any questions about
these comments or the documents provided.
Sincerely,

Ileene Anderson
Biologist/Public Lands Desert Director
Center for Biological Diversity

cc:

Chris Diel, USFWS Christopher_diel@fws.gov
Julie Vance, CDFG JVANCE@dfg.ca.gov
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8.

C OMM ENTS ON THE D RAFT EIR AND R ESPONSES TO C O MMEN TS

Responses to Comments from the Center for Biological Diversity

8-1. The commenter provides general summaries of issues that are discussed in more detail in
subsequent comments. Please refer to the responses below that address specific comments
on noted issues, which include: 1) San Joaquin kit fox (SJKF corridor connectivity; 2)
impacts to SJKF; 3) impacts to Swainson’s hawk; 4) impacts to golden eagles; 5) impacts
to white-tailed kites; 6) impacts to rare species; and 7) cumulative impacts and the need to
define other cumulative projects.
8-2. Commenter asserts that the Draft EIR should have considered alternative sites for the
project, such as Westlands Solar Park.
Please see response to comment 7-6. The County is not required to consider the feasibility
of implementing an alternative to a project unless the alternative will avoid or substantially
lessen a significant impact. (CEQA Guidelines, §15126.6, subd. (a) [alternatives must
focus on significant impacts of the project and the ability of the alternative to avoid or
substantially lessen such impacts].) Where, as here, all impacts have been reduced to a less
than significant level through application of mitigation measures, the County need not
consider the feasibility of alternative locations, even if such an alternative would mitigate
the impact to a greater degree than the proposed project. (Pub. Resources Code, § 21002;
Laurel Hills, supra, 83 Cal.App.3d at p. 521; see also Kings County Farm Bureau, supra, 221
Cal.App.3d at pp. 730-731; and Laurel Heights I, supra, 47 Cal.3d at pp. 400-403.)
With respect to commenter’s request that the Westlands Solar Park site be considered as
an alternative, the project applicant does not own that site and has no ability to affect its
development; and the site is located outside of Merced County and thus is not within the
County’s jurisdiction, each of which is a factor in determining whether the potential
alternative is appropriate to consider, and each of which is a factor the Merced County
Board of Supervisors can consider in ultimately determining whether an alternative is
feasible. (See CEQA Guidelines, § 15126.6(f)(1).) Although an EIR must evaluate a range
of potentially feasible alternatives, an alternative may be deemed “infeasible” if it fails to
fully promote the lead agency’s underlying goals and objectives with respect to the project.
(City of Del Mar v. City of San Diego (1982) 133 Cal.App.3d 410, 417.) “‘[F]easibility’ under
CEQA encompasses ‘desirability’ to the extent that desirability is based on a reasonable
balancing of the relevant economic, environmental, social, and technological factors.”
(Ibid.; see also California Native Plant Society v. City of Santa Cruz (2009) 177 Cal.App.4th
957, 998.) Notably, “among the factors that may be taken into account when addressing
the feasibility of alternatives is whether the proponent can reasonably acquire, control or
otherwise have access to the alternative site. (CEQA Guidelines section 15126.6, subd.
(f)(1), emphasis added.)
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In Citizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal.3d 553, 574, the court
rejected petitioner’s claim that the county should not have rejected alternative sites simply
because the applicant did not own them: “A project alternative which cannot be feasibly
accomplished need not be exhaustively considered. A feasible alternative is one which can
be ‘accomplished in a successful manner within a reasonable period of time, taking into
account economic, legal social and technological factors.’ Whether a property is owned or
can reasonably be acquired by the project proponent has a strong bearing on the likelihood
of a project’s ultimate costs and the changes for an expeditious and ‘successful
accomplishment.’” In this instance, property required for off-site alternatives cannot be
reasonably acquired by the project applicant.
Moreover, Westlands Solar Park does not provide a feasible alternative to the project in
terms of its location on the California transmission grid. Westlands Solar Park is a private
development company that is developing lands associated with the Westlands Water
District. According to the Westlands Solar Park website, the Westlands Water District
(WWD) has a lease contract with Westside Holdings, a private investment group, to use
lands in the Westlands Competitive Energy Zone (CREZ) for a 5,000 MW solar power
plant. Westlands Solar Park is also in an area the California Energy Commission (CEC)
has identified a CREZ. A CREZ is a geographical area examined as part of the California
Renewable Energy Transmission Initiative (RETI).

1

The RETI began in 2008 and

identified 31 CREZs across California. CREZs are seen as areas with high potential for
meeting California’s renewable energy standards and the RETI process developed
planning documents which identified transmission necessary to integrate renewable
resources within CREZs into the California high voltage transmission system. RETI was
concluded during 2011 and the process of assessing transmission necessary to integrate
renewable resources was passed onto other agencies, most notably the annual transmission
2

planning process of the California Independent System Operator (CAISO) and the
3

California Transmission Planning Group (CTPG).

Although the RETI has concluded,

both CAISO and CTP continue to evaluate transmission plans that evaluate renewable
resources and necessary transmission to integrate such resources onto the grid.

1

California Energy Commission, Renewable Energy Transmission Initiative (RETI), www.energy.ca.gov/reti.
Last viewed on June 26, 2012.
2
California Independent System Operator (CAISO), www.caiso.com/planning/Pages/TransmissionPlanning.
Last viewed on June 26, 2012.
3
California Transmission Planning Group (CTPG), www.ctpg.us. Last viewed on June 26, 2012.
EMC PL ANNING GROUP INC .
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The Westlands CREZ consists of approximately 30,000 acres of land in the same area; i.e.,
WWD lands located within Kings County and Fresno County, east of Huron, north of
Kettleman City, and southwest of Lemoore.
Although the Westlands area has been identified as a CREZ, projects developed in that
CREZ have no special status with respect to interconnection processes or transmission
access. Projects that develop in the Westland’s CREZ must go through the same
transmission process that the applicant has pursued for the proposed project. To connect
to transmission lines and deliver power on California's bulk transmission system, a large
solar power generator must file an interconnection application with CAISO.
Interconnection applications are processed under CAISO's Generator Interconnection
Procedures (GIP).4

Consistent with the CAISO’s mandate, GIP assures that a new

generator connecting to and delivering power into the bulk power system can be
accommodated safely and reliably.
To date, there are approximately 17 projects, comprising 1,500 MW, interconnecting in
the Westlands area that are of a similar size and requesting a similar level of transmission
service.5 These MWs include projects that may or may not be developed on disturbed
farmland.

Thus, although the CEC or Westland developers may have identified a

potential for 5,000 MW, development thus far has been below that expectation. All but
two of the existing Westland’s projects submitted interconnecting requests in a grouping
known as Clusters 3 and 4. These clusters came after the interconnection request for the
Quinto Solar PV project was submitted, which was part of Clusters 1 and 2. Thus, projects
in Westlands generally have inferior transmission status; the time that projects in Clusters
3 and 4 can come on line are later and will generally face higher network upgrade costs.
Projects in Clusters 3 and 4 are still in the CAISO study process and likely will be unable
to connect to the CAISO grid until mid-2015 at the earliest and required network upgrades
for full deliverability

6

may not be available until 2019. The expected cost of network

upgrades for Clusters 3 and 4 are four times as high as the upgrades identified for the
proposed project. A new interconnection request initiated by the applicant at this time
would enter the CAISO Cluster No. 6 application window that would close in early 2013.

4

CAISO Tariff, Appendix Y, Generator Interconnection Procedures (GIP). Available at www.caiso.com/
pubinfo/tariffs/index.html. Last accessed on 1/6/2011.
5
http://www.caiso.com/planning/Pages/GeneratorInterconnection. 1,500 MW includes 16 large generators
(> 20 MWs) requesting full capacity delivery service Last viewed on June 5, 2102
6
“Full deliverability” is the ability of the resource to deliver power during stressed conditions—usually, periods
of high demand. For a project to achieve full delivery status on the CAISO grid requires additional study and
usually leads to additional network upgrades that become the responsibility of the project.
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An interconnection process that begins in 2013 will not allow the interconnecting
generator to interconnect until sometime in 2017.7

By contrast, the interconnection

request supporting the proposed project was made during 2010 and the project has
received all necessary CAISO studies. The project is on target with PG&E and CAISO for
a 2014 interconnection in-service date.
8-3. Commenter cross-references its comments on the Quinto NOP, specifically regarding
“concerns about the impacts that development on existing conservation easements would
have to species and habitats and particularly to connectivity.”
For a response to commenter’s scoping comments regarding impacts to San Joaquin kit
fox (SJKF) “satellite population,” see the responses to comments 11-2 and 8-11.
For a response to commenter’s scoping comments stating that the “Proposed project
appears to have little compatibility with any type of on-site conservation,” see the response
to comment 11-2.
For a response to commenter’s scoping comments regarding impacts on rare
plants/transplantation, see Draft EIR mitigation measure BIO-16 (habitat restored with a
mix of native and non-native grassland species consistent with goals and objectives of
existing conservation easements and future conservation easements proposed by the
project).
For a response to commenter’s scoping comments regarding the introduction of non-native
plants, see Draft EIR mitigation measure BIO-16 (habitat restored with a mix of native and
non-native grassland species consistent with goals and objectives of existing conservation
easements and future conservation easements proposed by the project).
For a response to commenter’s remaining scoping comments, see responses to comments
8-11, 8-39, and 11-2.

7

California Independent System Operator, Generator Interconnection Procedures Integration with Transmission
Planning Processes, Final Draft Proposal, March 9, 2012, p. 10. The figure on this page shows an
interconnection agreement being finalized in Q1 2015. Normal time for engineering, permitting, procurement
and construction of interconnection facilities is 2-3 years beyond the time of signing the interconnection
agreement. See, www.caiso.com/Documents/FinalProposalTransmissionPlanning_GeneratorInterconnectionProceduresIntegration.pdf, last viewed on June 26, 2012.
EMC PL ANNING GROUP INC .
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8-4. The comment generally suggests that the Draft EIR fails to identify and analyze direct and
indirect impacts to biological resources.

The comment does not identify specific

deficiencies. Consequently, no response is necessary. Please refer to responses to specific
comments on the Draft EIR that are provided below.
8-5. Commenter states the County must look at reasonable mitigation measures to avoid
impacts in the Draft EIR, but failed to do so.
Where, as here, all impacts have been reduced to a less than significant level through
application of mitigation measures set forth in the Draft EIR, the County is not required to
consider additional mitigation measures. (CEQA Guidelines, § 15126.4, subds. (a)(3)
[mitigation measures are not required for effects which are not found to be significant],
(a)(4)(B) [mitigation measures must be “roughly proportional” to the impacts of the
project].) Commenter does not suggest any particular mitigation measure that was not
considered in the Draft EIR that would further mitigate impacts. No additional response
is required. (Los Angeles Unified School District v. City of Los Angeles (1997) 58 Cal.App.4th
1019, 1029-1030.)
Regarding avoidance of potential impacts “at the outset”, please refer to p. 2-34 of the
Draft EIR and the section entitled “Project Design Features and Actions to Avoid/Reduce
Potential Impacts”, which identifies actions taken by the applicant to reduce and avoid
impacts as part of the project design process.
8-6. Multiple years of surveys are not inherently required to evaluate the potential impact of the
proposed project on potentially occurring biological resources. The comment regarding the
need for multiple years of surveys is not supported by CEQA case law. However, to better
inform the CEQA process and account for the annual variability in the distribution of
species and the detection of species, a second year of surveys was undertaken in 2012 for
Swainson’s hawk and through those surveys, additional observations about the presence of
other sensitive raptor species known to occur in the project vicinity, (e.g., while-tailed kite,
northern harrier, etc.) were made. A second year of surveys has also been completed for
burrowing owl and western spadefoot toad. The results of all three surveys are included in
Appendix C of this Final EIR.
Based on the results of the Swainson’s hawk survey and the final results of the burrowing
owl and western spadefoot surveys conducted in 2012, no new impacts to any of the
species were identified; the impact categories contained in the Draft EIR remain
unchanged. Consequently, no new mitigation measures are required. Mitigation measures
BIO-1, BIO-2, BIO-3, BIO-7, BIO-8, and BIO-9 contained in the Draft EIR that serve to
mitigate potential impacts on these species to a less that significant level remain
appropriate and applicable to the proposed project. However, as discussed in response to

2-68

EMC PL ANNING GROUP INC .

Q UINTO S OL AR PV P RO JECT FEIR

comment 11-13, changes to mitigation measure BIO-3 regarding burrowing owl have been
made to reflect recent guidance contained in the March 7, 2012 CDFG Staff Report on
Burrowing Owl Mitigation.
The 2012 Swainson’s hawk survey report is provided in Appendix C of this Final EIR.
The report concludes that no new nesting Swainson’s hawks were found within closer
proximity to the project site than identified in the 2011 Swainson’s hawk survey that is
discussed in the Draft EIR starting on p. 7-42, and in the 2011 Swainson’s hawk protocol
survey letter report included in Appendix E of Volume II of the Draft EIR.
The 2012 survey methodology for burrowing owl was based on guidance provided in the
revised 2012 Staff Report on Burrowing Owl Mitigation (CDFG). Based on the negative
findings of the 2011 and the 2012 protocol surveys, burrowing owl is presumed absent
from the project site and from lands located within 150 meters (approximately 500 feet) of
the project site boundary. As specified in mitigation measure BIO-3, found on p. 7-32 of
the Draft EIR, pre-construction surveys for burrowing owl will be performed prior to the
initiation of ground disturbing activities. Please refer to response 11-13 for more
information on changes to mitigation measure BIO-3 as originally found in the Draft EIR
regarding pre-construction surveys for burrowing owl.
After consultation with CDFG, the applicant will implement avoidance and minimization
measures and compensatory habitat mitigation as required on a case-specific basis, which
could include all of the following measures depending on the future occurrence of owls
within the project area: implementing signed and fenced species protection buffers, burrow
exclusion, passive relocation, on-site habitat replacement, off-site relocation, artificial
burrow creation, and off-site habitat replacement, the nature of which would be
determined per the conditions contained in the CDFG 2012 Staff Report on Burrowing Owl
Mitigation. Should the applicant propose to reduce recommended buffer setback distance
and allow project construction activities within 200 meters during the breeding season (as
is allowable under the revised Staff Report), a qualified biologist would conduct daily site
monitoring of the nest location to evaluate the owl behavior and prepare a protection plan
to be submitted and agreed to by CDFG prior to construction occurring within the
recommended buffer distance (see Section 4.0, Changes to the Draft EIR starting on p. 425 for mitigation measure BIO-3 (b)-(c) for burrowing owl).
The potential presence of western spadefoot toad on the project site as identified on p. 7-47
of the Draft EIR was not confirmed in 2011, but only suspected as possible due to an
auditory detection of what was believed to be an amphibian within Romero Creek.
Nevertheless, to be conservative and prudent, a more focused survey for this species was
conducted in 2012 to determine potential presence. The 2012 survey results show that
conditions during the survey period were insufficient (absence of significant rainfall needed
EMC PL ANNING GROUP INC .
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to form rain pools in Romero Creek and elsewhere) to conclude whether western
spadefoot are absent.

Please refer to the western spadefoot survey findings letter in

Appendix C of this Final EIR for more information. Mitigation measure BIO-9 (Draft
EIR, p. 7-48) requires pre-construction surveys for western spadefoot and avoidance and
minimization measures to ensure that potential impacts are reduced to a less than
significant level if the species is found to occur within the project area. Also see response to
comment 8-23 for additional information regarding mitigation for potential impacts to
western spadefoot toad. Procedures include relocation to an appropriate off-site location(s)
approved through consultation with CDFG using trapping and transport techniques to also
be implemented in consultation with CDFG. If spadefoot are found in the project site
during pre-construction activities, monitoring by a biological monitor would also be
conducted during ground disturbance activities in the area(s) identified as potential
spadefoot habitat. Implementation of mitigation BIO-9 would ensure that potential
impacts are reduced to a less than significant level.
8-7. Commenter states the alternatives analysis is inadequate and alternatives mitigation
measures that reduce biological impacts need to be considered.
Please refer to response 7-6 and 8-2 above. No further response is necessary.
8-8. Commenter states that the project area is a “satellite population area” for kit fox and an
important link to habitat to the north.
See responses to comments 11-2 and 8-11.
8-9. Commenter states the Recovery Plan for the Upland Species of the San Joaquin Valley
requires conservation of populations and connectivity to the north of the project.
Commenter further opines without providing supporting data that the project will promote
species decline by impacting and fragmenting satellite populations and habitat
connectivity.
See responses to comments 8-33, 8-34, and 11-2.
8-10. Commenter asserts the cumulative impacts do not address impacts of all proposed projects
in kit fox habitat.
See responses to comments 11-2, 11-7 and 8-11.
8-11. Commenter states that the Draft EIR downplays the importance of the project site for
SJKF connectivity, and that the project should avoid critical connectivity habitat rather
than mitigate with escape dens and passages.
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The Draft EIR summarizes the cumulative information based in part on the data in
Exhibit 3-4 that CDFG provided in its comment letter on the Draft EIR for the Villages of
Laguna San Luis Project, and data contained in the Conservation of San Joaquin Kit Fox on
Western Merced County, California report completed by the Endangered Species Recovery
Program (Constable et al. 2009), and U.S. Fish and Wildlife Service 5-Year Review: Summary
and Evaluation report (USFWS 2010), which conclude a persistent but low-density
population occurs south of Santa Nella and SJKF may intermittently occur north of Santa
Nella (p. 3-19 of the Draft EIR for the Villages of Laguna San Luis Final EIR (EDAW 2008),
Table 1 in USFWS 5-year review). The Draft EIR factually reported SJKF data collected
for the project and data collected by others, limiting the results of the data to the areas
surveyed (p. ES-2 from the Draft EIR) and verifying with Dr. Brian Cypher, San Joaquin
kit fox expert with the Endangered Species Recovery Program (a cooperative research
program on biodiversity conservation administered by California State University,
Stanislaus), that the most up-to-date information was being applied. Dr. Cypher
confirmed: “The most recent confirmed detection of kit foxes north of State Route 152 is
the scat collected along the Delta Mendota Canal in November 2005,” and confirmed that
his group has not completed additional surveys after 2009. The kit fox location data
supporting the analysis is understood to be the most up-to-date information available.
The “ESRP SJKF Localities” identified in Exhibit 3-4 of the Villages of Laguna San Luis
Final EIR (EDAW 2008) represents data from a number of sources collected over the last
40 plus years and has been incorporated into and considered in the USFWS 2012 and the
Constable et al. 2009 reports. Both of these recent analyses have supported the assessment
made in the Draft EIR and have informed conservation measures incorporated into the
project previously provided to CDFG as shown in Appendix D, San Joaquin Kit Fox, of
this Final EIR. The measures include:


substantial avoidance and design modifications within potential corridors (e.g., no
arrays south of McCabe and east of the Aqueduct);



land preservation and management within potential corridors (e.g., reduced impacts
within existing easements and a new 110-acre easement managed for kit fox);



operational restrictions to ensure compatibility with kit fox (e.g., rodenticide ban);
and



refugia areas (e.g., kit fox compatible fenced areas and escape dens).

In addition, as discussed in detail in response to comment 10-19, in order to address
various comments on the Draft EIR, the project applicant has voluntarily agreed to extend
the compensatory mitigation approach that is already being provided for Site Area 1 to
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also include Site Area 2. More specifically, in addition to the 110-acre easement area
identified in the Draft EIR as mitigation measure BIO-6, the project applicant will provide
an additional easement over the 534-acre Site Area 2 located within the north-south SJKF
movement corridor, which will be managed for kit fox compatibility during the O&M
phase of the (refer to the Project Description in the Draft EIR and mitigation measures
BIO-4 and BIO-5) and, after decommissioning consistent with the goals contained in the
SJKF Management Plan for the Monte Dorado (Parkway) Project as described in
mitigation measure BIO-6. Please refer to response to comment 10-19 for more
information.
Constable et al., (2009) recognized that given that land is expensive, it may be possible to
combine corridors in the Santa Nella region with compatible uses. This is especially true
within the larger remaining areas of flat contiguous land served by existing infrastructure,
which is prime for residential and commercial development.

Converting the existing

203.6-acre orchard within Site Area 2 to a solar project designed to be low impact (e.g.,
permeable fencing and minimal visual barriers at ground level - see Project Description for
further details) and support a managed grassland community with additional design
features for kit fox (e.g., north-south lanes, artificial escape dens, and rodenticide bans) is a
prime example of the type of compatible use described by Constable et al. (2009). When
the commitment to record a perpetual conservation easement over the property at
decommissioning is factored in, the long-term benefits to the corridor width, proximal to
other conserved lands and the center of the “pinch-point” within the corridor, are
considerable, representing an important example of cooperative green design benefiting
multiple objectives and long-term sustainability.
The Draft EIR has not asserted that SJKF are absent from the Santa Nella area. Rather,
the data presented is factual and reports the best available information about the Quinto
Solar PV site within the context of the larger Santa Nella area. According to the
Conservation of San Joaquin Kit Foxes in Western Merced, California, “there has been a paucity
of unequivocal physical evidence of kit foxes in the northern range, such as carcasses (e.g.,
vehicle kills), live-captured animals, clear photographs from camera stations, or genetically
verified scat samples” (Constable, et. al 2009). In fact, “only about two dozen unequivocal
occurrences have been recorded in four decades and only two occurrences of reproduction
by kit foxes in the northern range have been documented and verified.” (Ibid.) The Draft
EIR therefore concluded that SJKF are unlikely to occur on the project site because there
is a low probability of a resident SJKF population currently occurring on the project site.
(See also pp. 3-13 and 3-19 of the Draft EIR, and Table 10 on page 35 in Constable et al.
2009 – note the scat reported in 2006 was detected in November 2005).
See also responses to comments 10-10 and 11-2.
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8-12. The commenter urges the County to require a revised or supplemental EIR.
A supplemental EIR is a document that is prepared after the final EIR is certified. (CEQA
Guidelines, §15163.) As such, consideration of a supplemental EIR would not be
appropriate for considering impacts of the project at this time.
Under section 15088.5 of the CEQA Guidelines, recirculation of an EIR is required when
“significant new information” is added to the EIR after public notice is given of the
availability of the draft EIR for public review, but prior to certification of the final EIR.
New information added to an EIR is not “significant” unless the EIR is changed in a way
that deprives the public of a meaningful opportunity to comment upon a substantial
adverse environmental effect of the project or a feasible way to mitigate or avoid such an
effect (including a feasible project alternative) that the project’s proponents have declined
to implement. “Significant new information” requiring recirculation includes, for example,
a disclosure showing that:
(1)

A new significant environmental impact would result from the project or from a new
mitigation measure proposed to be implemented;

(2)

A substantial increase in the severity of an environmental impact would result unless
mitigation measures are adopted that reduce the impact to a level of insignificance;

(3)

A feasible project alternative or mitigation measure considerably different from
others previously analyzed would clearly lessen the significant environmental
impacts of the project, but the project’s proponents decline to adopt it; or

(4)

The draft EIR was so fundamentally and basically inadequate and conclusory in
nature that meaningful public review and comment were precluded. (CEQA
Guidelines, § 15088.5.)

Recirculation is not required where the new information added to the EIR merely clarifies
or amplifies or makes insignificant modifications in an adequate EIR. The above standard
is “not intend[ed] to promote endless rounds of revision and recirculation of EIRs.”
(Laurel Heights I, supra, 6 Cal. 4th at p. 1132.) “Recirculation was intended to be an
exception, rather than the general rule.”

(Ibid.) Recirculation is not required for the

Quinto Solar PV project EIR.
8-13. The commenter asserts that an Incidental Take Permit is required for the proposed project
under the federal and state Endangered Species Acts (ESA) because the project will impact
habitat of SJKF.
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The commenter is incorrect. Section 9 of the ESA makes it unlawful for any person to,
inter alia, “take” any endangered species of fish or wildlife. 16 U.S.C. § 1538(a)(1). The
term “take” means to “harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or
collect,

or to attempt to engage in any such conduct.” Id. at § 1532(19) (emphasis added).

By regulation, “harm” in the definition of “take” is defined as “an act which actually kills
or injures wildlife. Such act may include significant habitat modification, or degradation
where it actually kills or injures wildlife by significantly impairing essential behavioral
patterns, including breeding, feeding or sheltering.” 50 C.F.R. § 17.3 (emphasis added).
Under section 9 of the federal ESA, a “take” via habitat modification requires actual
physical harm to a covered species. In Babbitt v. Sweet Home Chapter of Communities for a
Great Oregon, 515 U.S. 687, 708 (1995), for example, the Supreme Court held that pursuant
to the federal ESA, “the Government cannot enforce the § 9 prohibition until an animal
has actually been killed or injured.” (See also Babbitt, supra, 515 U.S. at 703, fn. 13 [“every
term in the regulation’s definition of ‘harm’ is subservient to the phrase ‘an act which
actually kills or injures wildlife’”]; see also Ariz. Cattle Growers’ Ass’n v. United States Fish &
Wildlife, BLM, 273 F.3d 1229, 1238 (9th Cir. 2001), quoting 46 FR 54748 (1981) [“To be
subject to section 9, [habitat] modification or degradation must be significant, must
significantly impair essential behavioral patterns, and must result in actual injury to a
protected wildlife species.”] (emphasis added); see also Justice O'Connor's Concurring
Opinion in Babbitt, supra, 515 U.S. at 711 ["[T]he word 'actually' was intended 'to bulwark
the need for proven injury to a species due to a party's actions.' That a protected animal
could have eaten the leaves of a fallen tree or could, perhaps, have fruitfully multiplied in
its branches is not sufficient under the regulation."] (citations omitted).)

Habitat

degradation, by itself, does not equal harm. To show that habitat modification constitutes
“harm” under the ESA, a plaintiff must show “a reasonably certain threat of imminent
harm to a protected species.” Defenders of Wildlife v. Bernal, 204 F.3d 920, 925 (9th Cir.
1999). A “potential injury” to wildlife is insufficient to constitute harm. Forest Conservation
Council v. Rosboro Lumber Co., 50 F.3d 781, 784-86 (9th Cir. 1995).
Courts have denied injunctive relief and found no “harm” within the meaning of ESA
section 9 where the plaintiffs fail to produce direct, site-specific evidence showing that an
endangered species would actually be killed or injured by the challenged activity. (See, e.g.,
Protect Our Water v. Flowers, 377 F. Supp. 2d 844, 881 (E.D. Cal. 2004) [stating, in granting
defendants’ motion for summary judgment and denying injunctive relief, that the FWS’
assertion that take of red-legged frog “likely will result” does not suffice to demonstrate
“reasonably certain threat of imminent harm”].) Courts have granted injunctive relief only
where petitioners have shown that the activity has actually harmed the species or if
continued activity will actually, as opposed to potentially, cause direct harm. (See, e.g.,
Marbled Murrelet v. Babbitt, 83 F.3d 1060, 1067-68 (9th Cir. 1996) [holding, on appeal from
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issuance of injunction after trial, that the district court did not clearly err in finding
marbled murrelets were nesting in an area of a planned logging operation and that there
was a reasonable certainty of imminent harm to them from the intended logging operation
because there were “approximately 100 detections of marbled murrelets at [the planned
logging site], throughout the birds' breeding season, for a period of three consecutive
years”].)
Under the California ESA, “take” does not include “harm” or “harass.” As a result, the
threshold for a take under the California ESA is even higher than under the federal ESA.
(Fish & Game Code, § 2081(b)(2).) A take covered by the California ESA involves direct
mortality to the species. (Environmental Council of Sacramento v. City of Sacramento (2006) 142
Cal.App.4th 1018, 1040 [“[T]he definition of ‘take’… [does not] encompasses the taking of
habitat alone or the impacts of the taking.”]; see also Environmental Protection Information
Center v. Cal. Dept. of Forestry & Fire (2008) 44 Cal.4th 459, 507 [“‘take’ . . . means to catch,
capture or kill”].)
The proposed project does not have the potential to “take” SJKF as defined by the state
and federal ESAs. The project site is located in Western Merced County. USFWS has not
designated Western Merced County, or any other region in the County, as critical habitat
for SJKF. (Ariz. Cattle Growers’ Ass’n, supra, 273 F.3d at p. 1244 [unless a project may
impact critical habitat “there is no evidence that Congress intended to allow the Fish and
Wildlife Service to regulate any parcel of land that is merely capable of supporting a
protected species”].) A petition by the Center for Biological Diversity to request that
critical habitat be designated by USFWS (http://www.biologicaldiversity.org/species/
mammals/San_Joaquin_kit_fox/index.html) has not been acted upon by the USFWS.
Although Western Merced County is not designated as critical habitat, it does have the
remote potential to support SJKF. However, “[t]he last verified sign of SJKF in the
vicinity of the project site was in 2005. More than 95 kilometers of scent dog surveys
conducted in 2011 did not detect signs of SJKF (scat, dens, or tracks) on or in the vicinity
of the project site,” but these same surveys did uncover evidence that the project site
supports “coyote and red fox, predators and competitors of SJKF . . . .” (Draft EIR, p. 7-34.)
As discussed in the Constable et al. 2009 report, “there have been no recent and indeed
only two historical records of documented reproduction by kit foxes in the northern
range.” (Constable et al. 2009 at p. 36.) The lack of SJKF populations in this area is not
surprising. “Within this narrow band, constriction of available habitat and occurrence of
barriers such as the San Luis Reservoir, the California Aqueduct, the Delta-Mendota
Canal, and several high traffic roads, potentially limit movements of the kit fox…,
especially in the northernmost portion of the band….” (USFWS 2010, pp. 15, 36 [canals
present substantial barriers to kit fox movement] (USFWS (2010)); see also Draft EIR,

EMC PL ANNING GROUP INC .

2-75

2.0

C OMM ENTS ON THE D RAFT EIR AND R ESPONSES TO C O MMEN TS

p. 7-15, citing USFWS (2010)). In addition to these barriers, “the availability of suitable
habitat north of Santa Nella is low and may not be sufficient to sustain viable kit fox
populations. Indeed, … there is no current evidence of self-sustaining kit fox populations
north of Santa Nella. Thus, these northern areas could be functioning as a population
sink…. If this is indeed the case, then the corridors [north of Santa Nella] might adversely
impact source populations by facilitating emigration from those populations.” (Constable
et al. (2009), p. 40; see also Draft EIR, pp. 7-15, 7-34, 7-37 to 7-38, 18-21 to 18-22, citing
Constable et al. (2009)). In summary, “[t]he cumulative information on SJKF in western
Merced County compiled from analysis conducted up to and including year 2010…
indicates that SJKF may only be intermittently present north of Santa Nella (in the project
vicinity) and may largely consist of dispersing individuals from further south . . . .” (Ibid.)
See also response to comment 10-9.
Notwithstanding the lack of SJKF sightings and the low habitat suitability within the
project area, the Draft EIR includes standard SJKF construction and operational
mitigation measures to avoid direct or indirect injury to SJKF in the event that at some
future point a SJKF is present on or near the project site (Draft EIR, pp. 7-28 to 7-30, 7-34
to 7-41).

The mitigation measures include implementation of protective measures to

promote SJKF movement corridor connectivity north of Santa Nella, construction of dens
to protect SJKF from predators, and acquisition of an additional easement over a 110-acre
grassland area located to the north of the project site to be managed consistent with the
goals contained in the San Joaquin Kit Fox Management Plan for the Monte Dorado
(Parkway) Project. (Draft EIR, pp. 7-37 to 7-43). The mitigation measures proposed in the
Draft EIR, coupled with the lack of evidence that SJKF have utilized the project site in
over a decade, provides substantial, indeed overwhelming evidence that the proposed
project is unlikely to injure or kill any SJKF.
In addition, in order to address various comments on the Draft EIR, the project applicant
has voluntarily agreed to extend the compensatory mitigation approach that is already
being provided for Site Area 1 to also include Site Area 2. More specifically, and as
discussed in detail in response to comment 10-19, in addition to the 110-acre easement
area identified in the Draft EIR as mitigation measure BIO-6, the project applicant will
provide an additional easement over the 534-acre Site Area 2 located within the northsouth SJKF movement corridor. Site Area 2 will be managed for kit fox compatibility
during the O&M phase of the project (refer to the Project Description in the Draft EIR and
mitigation measures BIO-4 and BIO-5) and, after decommissioning, consistent with the
goals contained in the SJKF Management Plan for the Monte Dorado (Parkway) Project
as described in mitigation measure BIO-6. The additional easement will be included in the
MMRP to assure the applicant’s timely compliance with the mitigation as revised. Please
refer to response to comment 10-19 for more information.
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This additional commitment of 534 acres of managed grassland will provide refugia during
the operational phase of the solar development with artificial dens spaced every 1/8 mile
(0.125 mile) and a low vegetative structure supporting a prey base for kit fox protected by a
rodenticide ban. The recording of the conservation easement on these 534 acres within 15
days after the Commercial Operation Date will add approximately a mile of width to the
corridor, a principle objective for kit fox recovery in the region.
Because the proposed project will not “take” SJKF, an Incidental Take Statement is not
required under the State ESA. (Cal. Fish & Game Code, § 2081 [authorizing issuance of
an Incidental Take Statement for certain activities that “are otherwise prohibited pursuant
to Section 2080”].) Under the Federal ESA, take may be authorized under Section 7 (16
USC § 1536) or Section 10 (16 USC § 1539). Pursuant to Section 10 of the Federal ESA,
pursuit of an Incidental Take Permit “is not mandatory and a party can choose whether to
proceed with the permitting process. However, if a party chooses not to secure a permit
and the proposed activity, in fact, takes a listed species, the ESA authorizes civil and
criminal penalties. Thus, a party may proceed without a permit, but it risks civil and
criminal penalties if a ‘take’ occurs.” (Defenders of Wildlife v. Bernal, 204 F.3d 920, 927, 925
(9th Cir.) [holding development of a school on owl habitat was not a “take” because
petitioner failed to meet its burden of proving by a preponderance of the evidence that the
proposed construction would result in the “take” of a pygmy-owl].) The project applicant
has informed the County that it will not pursue a Section 10 Incidental Take Permit in
light of the conclusions in the Draft EIR and supporting biological evidence indicates that
construction and operation of the proposed project is not likely to result in the “take” of
any SJKF.
Under Section 7, consultation and potential issuance of an Incidental Take Statement is
only applicable to a project requiring a “federal agency action.” (Karuk Tribe of Cal. v.
United States Forest Serv., 640 F.3d 979, 988 (9th Cir. 2011) [“Congress intended that the
“discrete burdens [of the ESA] properly fall on a private entity only to the extent the
activity is dependent on federal authorization.”] (original emphasis).) As stated in the
EIR, no federal permits or funding is required for the proposed project to be developed and
concurrence in the easement amendment, where the easement area has already been fully
evaluated and adverse effects of development minimized, would not constitute a major
federal action requiring the re-initiation of consultation under Section 7. Therefore, Section
7 consultation is not required for the proposed project. (Draft EIR, pp. 1-4 to 1-6.)
8-14. Commenter states the impact analysis for Swainson’s hawk is inadequate, that avoidance
measures are solely for construction impacts, and that the full project area should be
mitigated.
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The Draft EIR considered impacts to 379 acres of foraging habitat, based on the number of
acres actually impacted by installation of array panels. In response to comments on the
Draft EIR, a more conservative approach considering temporary and permanent impacts,
including isolated inter-structure spaces, clarified that up to approximately 500 acres of
foraging habitat may be affected.
The first table below entitled, “Habitat Types within the Project Area” and the second
table entitled, “Habitat Mitigation Summary for Swainson’s Hawk”, clarifies the proposed
mitigation for Swainson’s hawk.
Habitat Types within the Project Area
Habitats Types (acres)
Site

Fallowed Orchard/

Almond

Disturbed,

Non-native Grasslands

Orchard

Artificial Aquatic

Developed

Site Area 1 South of McCabe Road
209.84A

0

0

0

290.1B

203.6

0.25

7.1

Totals 499.94

203.6

0.25

7.1

Site Area 2 North of McCabe Road

Source:

H.T. Harvey Associates 2012

Note:

A
B

Fallowed Summer 2004

The orchard north of McCabe was removed from November of 2008 through January of 2009

Please also see the following figure entitled, “Biotic Habitats Map with Solar Project
Footprint”, which clarifies the location and acreage of affected habitats as well as the
footprints of proposed improvements. Note that Figure 26, Habitat Map, on p. 7-5 of the
Draft EIR shows that grasslands within Site Area 1 were labeled as “annual grassland”
while grasslands within Site Area 2 were labeled as “fallow agriculture/ non-native
grassland”. The “Biotic Habitats Map with Solar Project Footprint” figure shows habitat
types within the project area and labels both grassland areas as “fallow agriculture/ nonnative grassland” to reflect that non-native grasslands in both areas resulted from fallowing
orchards. Orchards were removed from Site Area 1 in summer 2004 and from Site Area 2
from November of 2008 through January of 2009. Also note that modifications to Figure
26, Habitat Map, contained in the Draft EIR are also provided in Section 4.0, Changes to
the Draft EIR (pp. 4-24 and 4-25), as are changes to Figure 5, Habitat Map, contained in
Appendix E of the Draft EIR (p. 4-43).
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Legend
Project Boundary
Solar Footprint
Solar Arrays
Substation
Building
Roads
Fences
Habitat Types Within Project Area

Disturbed Aquatic Habitat (0.25 ac)
Fallowed Agricultural/Non-Native Grasslands
209.84 s. McCabe + 290.10 n. of McCabe = 499.94 ac)
Almond Orchard (203.6 ac)
Developed (7.1 ac)
Note:The array blocks are approximate and will be refined
during the final engineering design

2,000 feet

Source: H.T. Harvey & Associates 2012

Biotic Habitats Map with Solar Project Footprint
Quinto Solar PV Project Final EIR
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Habitat Mitigation Summary for Swainson’s Hawk
Source of Habitat Mitigation

Acreage

At the Time of Construction
Undeveloped Grassland Conservation Easement South of McCabe Road

212.13A

Grassland Conservation Easement at the Northwest End of Quinto Farms

110A1

Managed Foraging Habitat Within 992-acre Conservation Easement for

390B

Mitigation Measure AG-1
Subtotal 712.13
Post Decommissioning
Restored Grasslands within Conservation Easement Site Area 1

209.84A1

Restored Grasslands within Conservation Easement Site Area 2

534A1
Subtotal 743.84

Total

1455.97

Source:

H.T. Harvey Associates

Note:

A

Acreage also providing compensatory habitat mitigation for kit fox. 209.84 acres provides 1:1 mitigation for the project

area within Site1, however the applicant has voluntarily provided an additional 2.29 acres (see response to comment
11-10.)
A1

Acreage also providing compensatory habitat mitigation for kit fox.

B

May also provide compensatory habitat value for kit fox depending on location

Mitigation measures BIO-7 and BIO-8 in the Draft EIR are adequate and consistent with
guidance provided in the Staff Report Regarding Mitigation for Impacts to Swainson’s Hawks in
the Central Valley of California (CDFG 1994).

Mitigation measure BIO-8 requires the

applicant to compensate for the loss of 379 acres of Swainson’s hawk foraging habitat
(comprised of fallowed orchard/non-native grassland). To reflect the conservative estimate
that 499.94 acres of fallowed orchard/non-native habitat would be affected, the applicant
has agreed to provide 499.94 acres of mitigation land rather than 379 acres, and mitigation
measure BI0-8 has been modified to reflect this clarification. Please refer to Section 4.0,
Changes to the Draft EIR (p. 4-31), for the change.
See also responses to comments 11-15, and 8-15. The conservation easements offsetting
impacts to Swainson’s hawk will be actively managed for prey species benefiting kit fox
and Swainson’s hawk. CDFG recommended mitigation for impacts to foraging habitat
where the habitat management lands are actively managed for prey at 0.5:1 (preserved:
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impacted). As the “Habitat Mitigation Summary for Swainson’s Hawk” table above
indicates, the mitigation for impacts to grassland habitat through conservation easements
on existing grasslands will exceed the required amount of 250.05 acres of conserved lands
by approximately 72 acres (212.13 + 110 = 322.13 acres of conserved grassland).
In addition, as discussed in detail in response to comment 11-15, while the impacts to
grassland habitat have been adequately mitigated at 0.5:1 for approximately 500 acres of
impacted foraging habitat, the project applicant has voluntarily agreed to mitigate impacts
associated with the loss of foraging habitat at a 1:1 ratio with newly recorded conservation
easements. Therefore, in addition to the 110-acre easement on existing non-native
grasslands within Quinto Farms, the applicant will provide 390 acres of Swainson’s hawk
foraging habitat within the 992-acre conservation easement required under mitigation
measure AG-1. (Draft EIR, p. 5-23.) Therefore, mitigation measure AG-1 is revised to
explicitly include a provision that Swainson’s hawk foraging habitat shall be one of the
purposes for 390 acres within the 992-acre conservation easement. Please refer to Section
4.0, Changes to the Draft EIR (pp. 4-23 and 4-24), for the changes to mitigation measure
AG-1. With this additional 390 acres of mitigation, the total acreage preserved for this
species at the start of construction through existing and new conservation easements will
be increased to approximately 712 acres. This amount exceeds even the most conservative
estimate of impacts to Swainson’s hawk foraging habitat (approximately 500 acres as
described below) by approximately 212 acres.
Both construction phase and operational phase impacts on Swainson’s hawk are addressed
in the Draft EIR. Draft EIR mitigation measures BIO-7 and BIO-8 on pp. 7-45 and 7-46
address impacts on Swainson’s hawk from both construction phase impacts and
operational phase (loss of foraging habitat). A full discussion of the methodology used to
make the impact determination is provided in the Draft EIR starting on p. 7-43. In
response to comments on the Draft EIR, a more conservative approach considering
temporary and permanent impacts, including isolated inter-structure spaces clarified that
up to approximately 500 acres of foraging habitat may be affected. Because portions of the
grasslands within the project site would remain in open space and remain available as
foraging habitat for Swainson’s hawk, and based on the fact that the existing 204-acre
almond orchard does not currently provide foraging habitat for Swainson’s hawk, it is not
necessary or required to provide mitigation for the “full project area” as suggested by the
commenter.
8-15. Commenter states that a 1:1 ratio of mitigation for Swainson’s hawk habitat is inadequate,
and the EIR must identify mitigation for two Swainson’s hawk territories.
As the court noted in Environmental Council of Sacramento v. City of Sacramento (2006) 142
Cal.App.4th 1018, 1041 (ECOS), mitigation measures must be “roughly proportional” to
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the impacts caused by the project, thus the quality of habitat impacted and the quality of
the mitigation lands, as well as other qualitative and quantitative considerations specific to
a project site, will inform the proper mitigation ratio. (Ibid.) In other words, mitigation
will be required based upon the quality of the mitigation lands, not simply the quantity.
Commenter’s attempt to create a bright line mitigation rule was rejected by the court in
ECOS.
Commenter further states that the CDFG Guidelines for Swainson’s hawk mitigation are
outdated and should not be relied upon in the EIR. Commenter is referring to the Staff
Report regarding Mitigation for Impacts to Swainson’s Hawks in the Central Valley of California
(“1994 Guidelines”).

As discussed at pp. 7-45 to 7-48 in the Draft EIR, the 1994

Guidelines recommend a 1:1 mitigation ratio for impacts to Swainson’s hawk foraging
habitat within one mile of an active Swainson’s hawk nest where at least 10 percent of the
land is held in fee title or under conservation easement allowing for active management for
prey production. Where all mitigation land is to be actively managed for the species, the
applicable mitigation ratio is 0.5:1.
The 1994 Guidelines are routinely utilized to inform mitigation requirements for impacts
to Swainson’s hawk. The 1994 Guidelines are currently provided on CDFG’s website and
are described as “policies, standards and regulatory mandates which, if implemented, are
intended to help stabilize and reverse dramatic population declines of threatened and
endangered species.” (1994 Guidelines, Introduction p. 1.)8 There is no indication from
CDFG that it has updated the 1994 Guidelines or that CDFG considers the 1994
Guidelines to be outdated or un-citable. Nor has commenter provided any evidence to
support its claim that the Guidelines are outdated. Therefore, the Draft EIR properly
relied upon CDFG’s 1994 Guidelines when determining appropriate mitigation for
impacts to Swainson’s hawk; moreover, the project applicant has voluntarily agreed to
mitigate impacts associated with the loss of foraging habitat at a 1:1 ratio with newly
recorded conservation easements. Therefore, in addition to the 110-acre easement on
existing non-native grasslands within Quinto Farms, the applicant will provide 390 acres of
Swainson’s hawk foraging habitat within the 992-acre conservation easement required
under mitigation measure AG-1 (Draft EIR, p. 5-23).
8-16. Commenter alleges that a take permit is required for take of Swainson’s hawk habitat.

8

/ See http://www.dfg.ca.gov/wildlife/nongame/docs/DFG-1994SWHAStaffReportMitigation.pdf.
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See response to comment 8-13 regarding the legal framework that applies to “take”
analysis. As discussed above, because the proposed project will not “take” Swainson’s
Hawk, an Incidental Take Statement is not required under the State ESA. (Cal. Fish &
Game Code, § 2081 [authorizing issuance of an Incidental Take Statement for certain
activities that “are otherwise prohibited pursuant to Section 2080”].) Under the Federal
ESA, take may be authorized under Section 7 (16 USC § 1536) or Section 10 (16 USC §
1539). Pursuant to Section 10 of the Federal ESA, pursuit of an Incidental Take Permit “is
not mandatory and a party can choose whether to proceed with the permitting process.
Based on this analysis, the absence of this species on the project site, and the provision of
appropriate mitigation for possible impacts to foraging habitat discussed above, no take
permit for Swainson’s hawk habitat is warranted.
8-17. Commenter requests that potential impacts to blunt nosed leopard lizard be analyzed in
the Draft EIR.
The potential occurrence of blunt-nosed leopard lizard (Gambelia sila), a federally and state
listed endangered species and its preferred habitat type were described in Volume II,
Appendix E of the Draft EIR in Tables 1 and 2 and shown on Figure 27 of the Draft EIR.
The tables identify that the preferred habitat type(s) of this species, which include
cismontane alkali marsh and/or alkali seep habitat, is not present on site. Further, as noted
in the tables, there are no known occurrences for this species noted by the CNDDB within
10 miles of the project site within the past 20 years. As there is no suitable habitat on site
for the species, no further analysis is required.
8-18. Commenter alleges the project will need a take permit for golden eagles.
If a proposed action will result in take of eagles or eagle nests, project proponents must
apply to USFWS for an Eagle Act take permit. 50 C.F.R. §§ 22.25, 22.26. Permits should
be obtained if, among other things, an activity will decrease eagle productivity, “by
substantially interfering with normal breeding, feeding, or sheltering behavior”, or cause
“nest abandonment, by substantially interfering with normal breeding, feeding, or
sheltering behavior.” Id. § 22.3
USFWS protocols suggest that, prior to initiating inventory and monitoring efforts, land
management agencies and/or project proponents should assess all existing data on eagles.
Joel E. Pagel, et al., USFWS, Interim Golden Eagle Inventory and Monitoring Protocols;
and Other Recommendations at 5 (Feb. 2010), available at http://www.fws.gov/
southwest/es/oklahoma/documents/te_species/wind%20power/usfws_interim_goea_mo
nitoring_protocol_10march2010.pdf. The protocols further recommend that “inventories
for Golden Eagles should occur if nesting, roosting, and foraging habitat are contained
within the project boundary and exist within 10 miles of the project boundary.” Id. at 11.
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A nesting territory should be designated as unoccupied by Golden Eagles only after at least
two complete aerial surveys in a single breeding season, spaced no closer than 30 days
apart performed by a qualified observer. Id. Ground surveys may also be used if more
efficient and must include at least two ground observation periods lasting at least 4 hours
or more. Id. at 11, 13.
Here, however, such inventories were not required, but were nevertheless performed in
part. This species is protected by the Migratory Bird Treaty Act and the Bald and Golden
Eagle Protection Act (Eagle Act), both of which prohibit take. The species has not been
observed on site, nor were golden eagles observed nesting in any area surveyed as part of
the Swainson’s hawk or nesting raptor surveys conducted in 2011 or 2012. The CNDDB
notes no occurrence of this species within a five-mile radius of the project site and the most
recent nesting occurrence noted in the CNDDB was reported 25 years ago. Additionally,
the expansive Coast Range foothills west of the site provide an abundance of superior
foraging and nesting habitat for this species when compared to the disturbed agricultural
habitat lands on site. Consequently, the removal of approximately 500 acres of non-native
grasslands suitable as golden eagle foraging habitat and the removal of non-suitable nesting
habitat (orchard trees) during the life of the project would not be considered significant,
especially in light of the compensatory habitat mitigation for Swainson’s hawks
incorporated into the project. See also 74 Fed. Reg. 46.836 (Sept. 11, 2009) ([T]he Eagle
Act directly protects eagles, eggs, and nests, rather than habitat” and certainly does not
protect areas that might provide habitat when there is no evidence of eagles”). Given these
conditions, specific surveys for golden eagle were not necessary or warranted.
8-19. The commenter suggests that the Draft EIR did not adequately analyze potential impacts
to golden eagles.
See response to comment 8-18.
8-20. Commenter alleges the project will need a take permit for white-tailed kite.
See response to comment 8-13 regarding the legal framework that applies to “take”
analysis.
White-tailed kite is a California fully-protected as defined by Fish and Game Code Section
3511, but which is not listed as either threatened or endangered by the California ESA or
the federal ESA. This statute: 1) prohibits take or possession "at any time" of the species
listed in the statute, with few exceptions; 2) states that "no provision of this code or any
other law shall be construed to authorize the issuance of permits or licenses to "take" the
species; and 3) states that no previously issued permits or licenses for take of the species
"shall have any force or effect" for authorizing take or possession.
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Fish and Game Code Section 3513 prohibits any take or possession of birds that are
designated by the Migratory Bird Treaty Act (MBTA) as migratory nongame birds except
as allowed by federal rules and regulations promulgated pursuant to the MBTA.
Furthermore, the California Department of Fish and game is similarly unable to authorize
the incidental take of five types of birds listed in Fish and Game Code 3505 including
white-tailed kite, or the incidental take of unlisted raptors or the destruction of their nests
or eggs (Fish and Game Code Section 3503.5).
Mitigation for loss or conversion of white-tailed kite foraging habitat is not required.
White-tailed kite was identified as breeding within the Bureau of Reclamation
campground adjacent to the project site in 2011 and 2012. The closest nest identified was
approximately 200 feet from the nearest portion of the project site as shown in Figure 8,
Swainson’s Hawk Survey Results Map, included in the 2011 Swainson’s hawk survey
included in Appendix E of Volume II of the Draft EIR. Construction and operational
activities would not have the potential to directly impact the closest off-site nest. Potential
direct impacts on white-tailed kite from project activities would be mitigated to a less than
significant level through implementation of mitigation measures BIO-10 and BIO-11 on
pp. 7-50 and 7-51 of the Draft EIR. These mitigations require pre-construction surveys
and appropriate nesting season setbacks and buffers from any active raptor nest sites found
on site, respectively. No take permit for white-tailed kite is warranted.
8-21. Commenter suggests that the number of white-tailed kites that occur in the area as well as
on the proposed project should be identified.
Appendix C, 2011 Swainson’s Hawk Nesting Surveys and Appendix D, 2011 Nesting
Raptor and Passerine Survey Results contained within Appendix E, Biological Resources
Assessment in the Draft EIR both contain observations of the number and locations of
white-tailed kite along with their status as individuals, pairs, or nesting pairs, both within
and adjacent to the project site. A 2012 Swainson’s hawk survey was also conducted, the
results of which are found in Appendix C of this Final EIR. Observations of the number of
white-tailed kite both on and adjacent to the project site were also made and reported as
part of the 2012 Swainson’s hawk survey report.
8-22. Commenter alleges the project will need a take permit for badger.
See mitigation measures BIO-1 and BIO-2 in the Draft EIR. See also response to comment
8-13 regarding the legal framework that applies to “take” analysis.
The American badger is a California species of special concern known to occur in the
vicinity of the project site as described on p. 7-28 of the Draft EIR. The commenter
suggests that it is likely that the project site includes at least one badger territory and could
displace at least one badger territory. However, no evidence is provided by the commenter
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that one or more badgers are currently known to utilize any portion of the project site as
habitat. Consequently, there is no factual basis for making an assumption that the
proposed project would impact badger.
EMC Planning Group biologists conducted over 20 individual biological and botanical site
survey visits to the project site that included walking meandering transects over the entire
site. No indication was found that badger occur anywhere on site or directly adjacent to
the site. As American badger is neither state nor federally listed as threatened or
endangered, there is no specific CEQA requirement to provide an up-front mitigation
strategy for badger should badgers be discovered during the pre-construction survey
required per mitigation measure BIO-2 on p. 7-30 of the Draft EIR.
8-23. Commenter alleges the project will need a take permit for western spadefoot toad.
See mitigation measure BIO-9. See also response to comment 8-13 regarding the legal
framework that applies to “take” analysis.
During the performance of a nesting passerine bird survey in 2011, an auditory detection
was made of what was believed to be an amphibian, possibly a western spadefoot toad,
within Romero Creek. The detection could not be verified at the time of that survey. The
proposed project includes 100-foot setbacks on both sides of the creek such that no direct
impacts to habitat provided by Romero Creek would occur. Please refer to p. 7-47 of the
Draft EIR and to Appendix E in Volume II of the Draft EIR for more information.
In light of the possible detection of the species in 2011, a seasonally appropriate survey for
western spadefoot toad was implemented in 2012 within suitable aquatic habitats on site.
These habitats include the main portion of Romero Creek and an old detention basin in
the far northeastern portion of the site. No other areas on site or within 200 feet of the site
provide suitable aquatic habitat conditions for western spadefoot toad. The 2012 survey,
which is included in Appendix C of this Final EIR, yielded no observations of western
spadefoot toad. However, due to minimal rainfall during 2012 and during the surveys, the
formation of temporary rain pools that typically provide habitat for western spadefoot toad
was poor. Consequently, conditions were not sufficient to eliminate the possibility of
western spadefoot occurrence within Romero Creek or the old detention basin area.
As noted above, the project includes 100-foot setbacks on both sides of Romero Creek and
no construction is proposed within or adjacent to the old detention basin. As a result,
potential impacts to western spadefoot toad occupying breeding habitat are not expected.
Pre-construction surveys for this species as required in mitigation measure BIO-9 on p. 748 of the Draft EIR will be implemented, and the impact will be less than significant.
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8-24. Commenter states that the EIR fails to address migratory bird fatalities from birds running
into panels and impacts to birds from reflective surfaces and power lines.
The study cited for the proposition that “fatalities . . . have been documented to occur from
birds running into panels” examined the impacts of solar thermal technologies, specifically
power tower projects using heliostats (reflective mirrors). Similarly, the Klem study cited
by commenter examined avian mortality linked to window strikes. As explained in the
Draft EIR starting on p. 43, PV panels are most efficient in terms of generating electricity
when they absorb as much sunlight as possible and reflect as little sunlight as possible.
Solar radiation through a glazing material can be transmitted, reflected, or absorbed.
When light strikes glass, some of the light is reflected from the surface, and some is
refracted and passes through the surface. Photovoltaic systems by design do not produce as
much glare and reflectance as standard window glass because the design criteria is to
maximize refracted light through the protective glass panel covering the PV components.
Light that is not refracted through the glass surface to the PV cells below is reflected from
the panel surface or absorbed into the glass itself.
The project’s contribution to glare is low and temporary as described on p. 18-11 of the
Draft EIR. Mitigation measure BIO-13 mitigates the project’s impacts on birds from
transmission lines to less than significant levels.
The commenter has expressed concern that the Draft EIR did not adequately analyze the
project’s potential to impact migratory birds covered under the Migratory Bird Treaty Act
due to solar panel surface glare and from transmission lines and hypothetical fatalities
caused from running into solar panels. Additionally, the commenter incorrectly states that
migratory bird surveys were not conducted at the site. Refer to Appendix D, 2011 Nesting
Raptor and Passerine Survey Results in the Draft EIR for the results of migratory bird
surveys conducted in order to quantify passerine (songbird) usage of the site. Passerine
birds covered under the Migratory Bird Treaty Act, in this context do not use the main
project area in significant numbers. This is primarily due to its dry, arid nature and because
of the heavy disturbance resulting from its intensive agricultural use, which has largely
removed concealment and foraging cover that passerine birds would require to nest and
feed.
Of the limited passerine use occurring on the site (observed during the performance of
2011 point count surveys) most of the use is associated with the seasonally flowing
Romero Creek and the artificially irrigated almond orchard. The remainder of the site
provides only marginally suitable nesting habitat for passerines, and then, only prior to
onset of the arid summer season. With the implementation of mitigation measures BIO-10,
BIO-11, and BIO-12, there would be less than significant impacts to nesting passerine birds
that may use these areas.
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8-25. Commenter states the EIR failed to address possible violation of the Migratory Bird
Treaty Act.
A recent decision regarding the scope of the Migratory Bird Treaty Act (MBTA), 16
U.S.C. §§ 703 et seq., highlighted a difference of opinion among the circuit courts regarding
whether that statute, which criminalizes the “take” of protected birds, imposes a strict
liability standard. (United States v. Brigham Oil & Gas, L. P., Case Nos. 4:11–po–005, 4:11–
po–009, 4:11–po–004, 2012 WL 120055 (D. N.D. Jan. 17, 2012) (Brigham Oil).) The court
in Brigham Oil, consistent with the approach taken by the Eighth Circuit in Newton County
Wildlife Association v. U.S. Forest Service, 113 F.3d 110 (8th Cir. 1997), held that incidental or
unintended harm to protected migratory birds is not actionable under the MBTA. This
holding was grounded in the definition of “take” under the MBTA, which is defined by
regulation to mean “pursue, hunt, shoot, wound, kill, trap, capture, or collect, or attempt
to pursue, hunt, shoot, wound, kill, trap, capture, or collect.” 50 C.F.R. § 10.12. In
contrast, the ESA’s definition of “take” includes concepts such as “harm” and “harass”,
with “harm” being further defined by regulation to include “significant habitat
modification or degradation where it actually kills or injures wildlife by significantly
impairing essential behavioral patterns, including breeding, feeding or sheltering.” 16
U.S.C. § 1532(19); 50 C.F.R. § 17.3. The Supreme Court has interpreted the more
expansive definition of take in the ESA to cover indirect (i.e., unintentional), as well as
purposeful actions resulting in the death or injury of a protected species. See generally
Babbitt v. Sweet Home Chapter of Communities for a Great Oregon, 515 U.S. 687 (1995).
Because the project would, at most, only result in incidental or unintended harm to any
protected migratory bird species, the proposed project would not violate the MBTA.
8-26. Comment regarding decline of burrowing owls is noted. No response is required.
8-27. Commenter states that the project may result in a take of burrowing owls.
BIO-1 and BIO-3 mitigation measures mitigate impacts to burrowing owls to less than
significant. See also response to comment 8-13 regarding the legal framework applying to
“take” analysis. See also response to comment 11-13 regarding refinement of burrowing
owl mitigation measure BIO-3.
8-28. Regarding the comment that the Draft EIR fails to address mitigation for burrowing owl,
potential loss of burrowing owl habitat is described in the Draft EIR starting on p. 7-31.
Mitigation measure BIO-3 on p. 7-32 of the Draft EIR addresses potential impacts on
burrowing owls. The mitigation measure is based on guidance provided by CDFG, the
responsible agency under CEQA for management of burrowing owl, as described in the
1995 Staff Report on Burrowing Owl Mitigation. The mitigation measure identifies the
procedure that would be followed if burrowing owls are documented during the pre-
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construction survey to be undertaken per mitigation measure BIO-3. Consultation with
CDFG would be undertaken as required. The possible need for providing habitat
compensation is noted in item “c” of mitigation measure BIO-3. Required habitat type,
location, and quality would be identified in consultation with CDFG to ensure that the
mitigation approach and methodology meets CDFG requirements. The commenter’s
recommendations on the methodology suggested to define habitat mitigation
requirements, if needed, are noted.
Note that a second year of burrowing owl surveys was conducted in 2012. The 2012
survey results are reported in Appendix C of this Final EIR. Burrowing owl was not found
to be present at the project site during the 2012 survey period. The 2012 survey for
burrowing owls incorporated the guidance provided in the CDFG 2012 Staff Report on
Burrowing Owl Mitigation. The 2012 guidance was released after the 2011 burrowing owl
surveys described in the Draft EIR were conducted. Refer to response to comment 11-13
for a description of refinements to mitigation measure BIO-3 based on CDFG’s current
guidance.
See Section 4.0, Changes to the Draft EIR (starting on p. 4-25), for modifications to
mitigation measure BIO-3.
8-29. Regarding the need to provide information and surveys for rare insects, the commenter
does not provide any basis for suggesting that the project site may provide habitat for rare
insects.
8-30. The Draft EIR does address the three rare species that the commenter suggests were not
considered in the Draft EIR. Please refer to response to comment 8-17 above regarding
blunt-nosed leopard lizard.
San Joaquin whipsnake (Masticophis flagellum ruddocki) was considered and is included in
Table 2 contained in Appendix E of Volume II of the Draft EIR. It was determined that
the project site does not contain suitable habitat for this species.
Mountain plover (Charadrius montanus) is a federally proposed threatened species and state
Species of Special Concern. On May 11, 2011 the USFWS withdrew its consideration to
list the mountain plover under the federal ESA due to a lack of supportable information
that the species is in danger of extinction or likely to become endangered within the
foreseeable future. In its decision, the USFWS noted that “the mountain plover’s
geographically widespread breeding and wintering distribution and ability to use a variety
of habitats contribute to its security” (see http://www.fws.gov/mountain-prairie/species/
birds/mountainplover/).
8-31. Commenter requests that the County provide copies of the plans referenced in the Draft
EIR, such as the burrowing owl relocation plan and the lighting plan.
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A burrowing owl relocation plan does not, based on results of two seasons of burrowing
owl survey, appear to be required. Should preconstruction surveys for burrowing owl
identify the presence of the species on the site, an individual, specific relocation plan
would be developed in consultation with CDFG per the guidance contained in the March
7, 2012 CDFG Staff Report on Burrowing Owl Mitigation. The lighting plan referenced in the
Draft EIR will no longer be required as described in response to comment 8-32 below.
Other plans referenced in the Draft EIR can be accessed at the following URL:
https://www.box.com/s/c300d8d3027cf3b24acc (Consolidated Irrigation District v. The
Superior Court of Fresno County (2012) 205 Cal.App.4th 697, 724-725 (CID).)
Mitigation measures AES-1 and AES-2 on p. 4-42 of the Draft EIR identify the
requirement for the applicant to prepare lighting plans to reduce construction phase
lighting impacts and impacts from lighting at the substation/switchyard, respectively.
Mitigation measure AES-2 is now deleted from the Draft EIR as described in response to
comment 9-2 because the switchyard and substation have now been moved a significant
distance from the San Luis Creek Campground, thereby reducing potential lighting
impacts on the campground to less than significant. Please refer to Section 4.0, Changes to
the Draft EIR (p. 4-17), for the changes to mitigation measure AES-2. Mitigation measure
AES-1 identifies specific performance standards that must be met to ensure that
implementation of the plan will reduce impacts to a less than significant level. The County
will review the plan once it is submitted to ensure it is consistent with the standards
included in mitigation measure AES-1. Consequently, the mitigation measure describes
the fundamental content requirements for plans prior to the plans being prepared and
submitted for review and approval by the County.
8-32. Commenter states the need to provide a copy of the Kit Fox Management Plan for the
Monte Dorado project.
A hard copy of the Monte Dorado Kit Fox Management Plan referenced in the Draft EIR
will be available for public review at the County Planning and Community Development
Department. In addition, plans referenced in the EIR can be accessed at the following
URL: https://www.box.com/s/c300d8d3027cf3b24acc. (CID, supra, 205 Cal.App.4th at
pp. 724-725.)
8-33. Commenter summarizes the need to provide the requested plans.
A hard copy of the plans referenced in the Draft EIR is available for public review at the
County Planning and Community Development Department. In addition, plans
referenced in the Draft EIR can be accessed at the following URL: https://www.box.com
/s/c300d8d3027cf3b24acc. (CID, supra, 205 Cal.App.4th at pp. 724-725.)
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8-34. It is unclear to what the commenter means by “on the ground impacts”. Regarding
breeding and foraging impacts, these impacts are commonly defined in large part based on
changes in habitat conditions that would be caused by a proposed project. A key change
in habitat conditions for many species, including key species of interest for the proposed
project such as Swainson’s hawk, burrowing owl, American badger, etc., is loss of
breeding and foraging habitat. That loss is commonly quantified in terms of acreage of
habitat that would be lost due to implementation of a proposed project. This is the
approach used in the Draft EIR to assess relative impacts on the noted and other species.
8-35. CEQA does not require a lead agency to conduct every recommended test and perform all
recommended research to evaluate the impacts of a proposed project. The fact that
additional studies might be helpful does not mean that they are required. The Draft EIR
relied on existing documentation confirmed through a conversation with a species expert
(see response to comment 8-11) and more than 95 km of scent dog surveys in 2011 to
document the absence of sign of kit foxes (scat, dens, or tracks) on or in the vicinity of the
project. CDFG did not comment negatively on the methodology utilized in the field
survey employed in the Draft EIR.
The cumulative impact analysis for biological resources begins on p. 18-19 of the Draft
EIR. That analysis provides broader context for the proposed project’s incremental impacts
on protected species for which potentially significant or significant impacts have been
identified in the Draft EIR.
8-36. Commenter states the proposed grazing plan is at odds with conservation goals and that
grazing has been shown to be incompatible with endangered species conservation.
The project applicant will comply with the San Joaquin Kit Fox Management Plan (Plan,
Foothill Associates 2004) that governs grazing operations within the recorded
Conservation Easements (CE). Section 4.2.2 of the Kit Fox Management Plan describes
residual dry matter levels consistent with managing vegetation to meet the preserve goal,
described for the “Quinto Farms Preserve” on p. 21 in the Biological Opinion for the
Monte Dorado Project, of “[i]mplement[ing] a grazing program throughout the preserve to
maintain vegetation levels comparable to those of typical kit fox habitat”.

Please see

response to comment 7-12 which explains that the County has requested that the applicant
not pursue the credit for retaining agricultural use through implementation of a
commercial sheep grazing plan, which commenter asserts would be contrary to kit fox
conservation.
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8-37. Commenter incorrectly asserts that the project includes a proposal to move the existing
CE. The project does not propose moving the CE; rather, the project includes a proposal to
amend the Conservation Easement to substitute solar uses on approximately 210 acres9
instead of mining uses on 242.4 acres and specify the map location of the solar uses in lieu
of mining uses. The approximately 210 acres are within the Conservation Easement area.
There may be a very few of those acres contiguous to and outside the original mining use
area, but these acres were determined in the Biological Opinion (BO) prepared for the
Monte Dorado project to be biologically similar to those where the mining would take
place.
The County has not to date approved any mining activity and any proposed future mining
activity would require County approval. As a result of the CE amendment, all potential
mining uses would be terminated on this site. According to the BO, mining activities are
allowed for a period of 30 years and to a depth of 50 feet and would “result in temporal
habitat loss… and additional noise effects. Kit foxes can also be killed or harmed by the
increased amount of traffic associated with mining activities or may be crushed or
entombed by mining equipment.” (BO, pp. 40-41.) Moreover, the Kit Fox Conservation
Plan and BO provide that restorative measures would need to occur after mining activities
cease on the property. (See, e.g. BO, p. 7 [requiring the Mining Land to be restored at the
end of mining activities and mitigation at a 2:1 ratio, resulting in 484.8 acres of
conservation lands at the conclusion of the mining project]; BO, p.15 [upon completion of
mining activities, the Landowner would be required to re-contour the slopes surrounding
the mined area and re-vegetate the land as grassland habitat].) Even after restoration of the
mining land, the slope of the terrain will be between 15 and 30 percent, which is not as
suitable for kit fox. (BO, p. 41.)
Thus, the Conservation Easement contemplates and allows mining uses that are harmful
to kit fox habitat and life expectancy. If mining is a consistent use, then solar uses that
comparatively improve both the habitat and the survival rates for kit fox would not only be
less harmful than the originally approved mining activities, but would also be considered
consistent with the purpose of preserving and enhancing native species and their habitats.
This is not a baseline argument. Rather, the County is analyzing the portion of the project
related to the Conservation Easement amendment and setting forth the beneficial impacts
related thereto.

9

/ The exact acreage is 209.84 acres, rounded to 210 acres.
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See also response to comment 11-1.
8-38. Commenter notes that the Draft EIR does not actually require acquired mitigation lands
be habitat for impacted species.
As described on p. 7-39 and in mitigation measure BIO-6 on p. 7-41 of the Draft EIR, the
applicant proposes to place a SJKF conservation easement over 110 acres of land. Please
refer to response to comment 10-19 for a description of the requirements for habitat
mitigation.
The 110-acre easement is located contiguous to land within an existing SJKF easement as
illustrated in Figure 28, Existing and Proposed SJKF Easements, on p. 7-17 of the Draft
EIR. Moreover, as discussed in detail in response to comment 10-19, in order to address
the comments from CDFG and others, the project applicant has voluntarily agreed to
extend the compensatory mitigation approach that is already being provided for Site Area
1 to also include Site Area 2. More specifically, in addition to the 110-acre easement area
identified in the Draft EIR as mitigation measure BIO-6, the project applicant will provide
an additional easement over the 534-acre Site Area 2 area located within the north-south
SJKF movement corridor. Site Area 2, which will be managed for kit fox compatibility
during the O&M phase of the project (refer to the Project Description in the Draft EIR and
mitigation measures BIO-4 and BIO-5) and, after decommissioning, consistent with the
goals contained in the SJKF Management Plan for the Monte Dorado (Parkway) Project
as described in mitigation measure BIO-6. Please refer to response to comment 10-19 for
more information.
All of the existing and proposed conservation easements are within the Least-Cost Path kit
fox corridor identified by Constable et al. 2009, and agreed upon by the CDFG/USFWS
to be within an important SJKF movement corridor. These easements would enhance
habitat connectivity by providing permanent protection, with the land managed consistent
with the goals contained in the San Joaquin Kit Fox Management Plan for the Monte
Dorado Project. Changes to mitigation measure BIO-6 included in Section 4.0, Changes
to the Draft EIR (pp. 4-29 through 4-31), require that the new easements be reviewed and
approved by the USFWS for sufficiency in providing expanded SJKF habitat protection
and mitigation.
The 110-acre easement area is also considered to be suitable foraging habitat for
Swainson’s hawk, such that the easement may also provide permanent foraging habitat for
this species where none currently exists. In addition, as described in response to comment
11-15, the project applicant has agreed to provide approximately 390 acres of Swainson’s
hawk foraging habitat within the 992-acre conservation easement required under
mitigation measure AG-1, thus mitigating for impacts to Swainson’s hawk at a ratio of 1:1
without relying on conservation easements recorded in advance of this CEQA review.
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Mitigation measure BIO-8 on p. 7-46 of the Draft EIR requires the applicant to provide
mitigation for the loss of Swainson’s hawk foraging habitat consistent with established
CDFG guidance for mitigation of impacts to this species. As detailed in response 8-14,
mitigation for impacts to Swainson’s hawk foraging habitat will exceed the 1994 Staff
Report guidelines recommended by CDFG.
8-39. Commenter states the Draft EIR downplays the critical connectivity that the project site
provides, and alleges that the EIR must evaluate all impacts to wildlife movement
corridors and evaluate linkages and whether suitable habitat patches are within the
dispersal distance of each species.
The range of potential environmental impacts of the proposed project evaluated in the
Draft EIR is based on those described in Appendix G, Environmental Checklist Form, of
the CEQA Guidelines. The Quinto Solar PV project implements a conservative approach
to protect a corridor for SJKF, a recognized umbrella species (species often selected for
conservation purposes because protecting the species often directly or indirectly protects
many other species that make up the ecological community inhabited by the species) in the
San Joaquin Valley, and provides substantial evidence that implementation of the
proposed mitigation measures would enable this umbrella species and other grassland
species to use the suboptimal corridor in substantially the same manner that they are
accustomed to doing in absence of the project. Moreover, the outcome of the project,
which is designed to enable movement by kit fox during the operational phase, post
decommissioning will be the ultimate preservation and management of approximately
1,066 acres of grassland habitat within the movement corridor (refer to the “Habitat
Mitigation Summary for Swainson’s Hawk” table in response to comment 8-14), with the
inclusion of an approximately 534-acre conservation easement located over the Site Area 2
area within the north-south SJKF movement corridor.
The project as designed will provide refugia during the operational phase of the solar
development with artificial dens and a low vegetative structure supporting a prey base for
kit fox protected by a rodenticide ban. The recording of the conservation easement on
these 534 acres within 15 days after the Commercial Operation Date will add
approximately a mile of width to the corridor, a principle objective for kit fox recovery in
the region.
See also response to comment 11-2.
8-40. Commenter notes that other projects have provided 9:1 mitigation for development on
existing mitigation lands. According to the commenter, the same requirement should be
imposed here, for lands that are already under conservation easement. A minimum 5:1
mitigation should be required for kit fox.
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A fundamental question which must be addressed under CEQA is whether there are
threatened or endangered species present in the project area and whether the project will
affect those species. Once threatened or endangered species are determined to be affected
by the project and potentially significant impacts are identified, adequate mitigation is
provided in order to mitigate those project-specific impacts to a less than significant level.
CEQA does not require the elimination of impacts, the use of a specific methodology, or
performance of countless studies, nor does it require a discussion of all potential mitigation
measures, as long as the agency’s decision is supported by substantial evidence. The Draft
EIR relied on existing documentation confirmed through a conversation with a species
expert (response to comment 8-11) and more than 95 km of scent dog surveys in 2011 to
document the absence of signs of kit foxes (scat, dens, or tracks) on or in the vicinity of the
project. CDFG did not comment negatively on the methodology utilized in the field
survey employed in the Draft EIR, the description of the existing suboptimal nature of
corridor due to existing highways, reservoirs, canals, and residential and commercial
development, nor the recommendations for activities within the existing corridor published
by the Endangered Species Recovery Program, upon which the mitigation measures for
impacts to the corridor are primarily based.
The Draft EIR provides substantial evidence that the project site is currently unoccupied
by kit fox, but should they disperse onto the site through the suboptimal corridor,
implementation of the proposed mitigation measures would enable them to use the
suboptimal corridor in substantially the same manner that they were accustomed to doing
in absence of the project. Constable et al. (2009) concluded that the maintenance and/or
establishment of corridors north through Santa Nella may not warrant high priority for
regional kit fox conservation because of the existing habitat conditions and possible
existence of a population sink north of Santa Nella. Constable et al. (2009) and the U.S.
Fish and Wildlife Service (USFWS 2010), however, have recognized the potential of
corridors through Santa Nella to encourage and facilitate kit fox movements, thereby
promoting gene flow. The project as proposed would contribute to that potential.
Post decommissioning, the corridor will be improved over existing conditions through the
preservation and management of approximately 1,066 acres of grassland habitat within the
movement corridor (refer to the “Habitat Types within the Project Area” table in response
to comment 8-14).
8-41. Commenter states that any mitigation strategy must assure that mitigations focus on
impacted species.
All mitigation measures provided to reduce potentially significant or significant impacts on
impacted species provide adequate mitigation for the impacted species. In some cases, the
mitigation strategies provide for mitigation for classes of species (i.e. breeding birds).
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8-42. Regarding the suggestion that climate adaptation strategies should be addressed, in 2009
the California Department of Natural Resources produced the California Climate Adaptation
Strategy. Merced County, like many jurisdictions across California, has not yet initiated
efforts to comprehensively address and develop a more localized climate adaptation
strategy.

Consequently, specific localized adaptation policy and strategy is not yet

available as a basis for climate change adaptation planning in general or for any particular
biological resource in a local or sub-regional context that could be utilized as part of the
project design or impact analysis.
In regard to habitat connectivity issue raised by the commenter, as described in the
California Climate Adaptation Strategy on p. 45:
The amount of additional warming expected in California in the future
may exceed the tolerance of some species, particularly endemic ones.
Where relocation access is blocked off by natural landscape features or
human development, species will need corridors to establish habitat
connectivity or face a growing risk of extinction.
A range of overall climate adaptation strategies are included in the California Climate
Adaptation Strategy on p. 55. These include the following:
• Create a large scale well connected, sustainable system of protected
areas across the State;
• Manage for restoring and enhancing ecosystem function to conserve
both species and habitats in a changing climate;
• Adjust management actions as appropriate for threatened and
endangered species;
• Prioritize research needs and pursue collaborative partnerships with
the research community to ensure that the best available science is
informing management actions;
• Re-evaluate existing policies and programs to incorporate climate
change and seek regulatory changes as appropriate; and
• Pursue endeavors that will support implementation of the strategies
including funding, capacity building, collaborative partnerships, and
education and outreach.
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Please refer to the full set of prior responses to comments regarding impacts of the
proposed project on SJKF habitat connectivity, which describe that the project as proposed
and mitigated would have a less than significant impact on SJKF.
Also refer to response to comment 11-7.
8-43. Commenter states that it is unclear if the large-scale solar projects in the Carrizo Plain
currently under development and the proposed project in the Panoche Valley are included
in the evaluation of cumulative impacts.
The large solar projects in the Carrizo Plain are not included in the cumulative discussion.
The cumulative impact scenario approach used in the analysis of cumulative impacts is
clearly identified starting on p. 18-2 of the Draft EIR in the Section 18.2, Cumulative
Development Scenario. The scenario includes consideration of past, present, and probable
future projects that contribute to cumulative impacts. A full list of probable future projects
is provided in Table 21, Probable Future Projects, and illustrated in Figure 30, Probable
Future Projects Locations.
The cumulative development scenario related to evaluation of cumulative impacts on
SJKF is described on p. 18-21 of the Draft EIR. The cumulative development scenario
addresses impacts to SJKF that have and would occur within the western portion of the
San Joaquin Valley and does not include large solar projects in the Carrizo Plain. SJKF
conservation efforts in western Merced County are primarily directed at addressing
fragmented habitat containing sub-populations of SJKF. Habitat in western San Joaquin
Valley, and more specifically in western Merced County, is an example of fragmented
SJKF habitat where a subpopulation of SJKF occurs south of State Route 152 and is
theorized to use movement corridors to the north that include a portion of the project site.
Consequently, it is appropriate to evaluate cumulative impacts on SJKF based on the
geographic boundary inclusive of western Merced County as described in the Draft EIR.
Often it is helpful to refer to boundaries that were previously established for a resource in
the region to identify data needs and determine which past, present, and reasonably
foreseeable projects should be included in the cumulative impacts analysis. For San
Joaquin kit fox, Constable et al.’s 2009 Conservation of San Joaquin kit fox in western Merced
County, California provides a useful context within which to review cumulative impacts to
San Joaquin kit fox. Constable et al. (2009) modeled the least–cost corridor paths for kit
fox in this region (Constable et al. 2009; figures 11, 12, and 13) extending from the SimonNewman Ranch north of Santa Nella south to as far as Little Panoche Creek along the
west side of the San Joaquin Valley. The proposed Solargen solar project in Panoche
Valley is approximately eight miles south and west of the Little Panoche Creek, outside
the area used to model kit fox corridors in western Merced County.
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The proposed project is designed to enable kit fox to traverse the project area and is
designed to provide movement areas between Site Area 1 and 2 unencumbered by solar
development. Post decommissioning, the restoration and perpetual management
grasslands within the corridor would be an improvement over existing conditions. The
contribution of the proposed project to cumulatively significant impacts on SJKF in
western Merced County, within the areas considered by Constable et al. (2009) as
important for kit fox movement, is not cumulatively considerable with mitigation
incorporated and the project’s cumulative impact is less than cumulatively considerable.
8-44. Commenter states it is improper to conclude this project has a less than significant
cumulative impact on SJKF.
See responses to comments 11-7 and 11-8.
8-45. Commenter asserts that: 1) the County should have considered a phased project
alternative; and 2) the County should not have dismissed distributed solar alternatives.
These comments, made without any supporting authority, merely express a preference for
an alternative and do not raise any substantive issues under CEQA. Therefore, the County
was not required to consider these alternatives, or select them, for the reasons discussed
below.
Commenter essentially urges the County to adopt a reduced project alternative, as only a
portion of the project would be approved while the remainder would be subject to an
uncertain, subsequent approval process.

See responses to comments 7-6 and 8-2

explaining that a reduced project alternative need only be considered where the proposed
project has significant impacts that could be substantially reduced by the project
alternative. Furthermore both the Purchase Power Agreement and Interconnection
Agreement that support the project contemplate a single-phased project with a target
contract capacity of 110 MW. There is no provision for phasing and partial completion of
the project under these agreements and reduction in size would create material issues of
non-performance by the project owner under these agreements.
As explained in the Draft EIR in Alternative 2, “[t]he proposed project would utilize
single-axis PV trackers with approximately 306,720 high efficiency, monocrystalline,
silicon solar panels. The panel design minimizes shading, and by grouping trackers close
together, the technology requires 20 percent less land than conventional crystalline fixed
tilt systems and 60 percent less land than thin film systems.” Rooftop systems typically
consist of less efficient fixed-tilt systems that may not be oriented optimally towards the
sun, meaning that developers would need to obtain more surface area for the project if
constructed on a rooftop instead of on the ground. The transaction costs of obtaining
multiple rooftops, the complexity of mobilizing construction crews across multiple projects

EMC PL ANNING GROUP INC .

2-99

2.0

C OMM ENTS ON THE D RAFT EIR AND R ESPONSES TO C O MMEN TS

including the transporting and deployment of construction materials in a less efficient
manner, and the delay resulting from developing the deals to secure the same amount of
PV-produced electricity can make this type of alternative infeasible.
To the extent that distributed generation projects might have fewer impacts on certain
resources because they do not utilize substations and transmission facilities, this also
illustrates that distributed generation projects cannot meet one of the fundamental
objectives of a utility-scale solar project: to provide renewable energy to utility off-takers
and their customers. Rooftop systems that are not connected to the utility side of the
electric grid only generate power for on-site consumption. At the same time, the delay in
supplying a comparable amount of megawatts of clean energy to the public through the
utility sector has its own set of impacts due to failure to offset the impacts of counterpart
fossil fuel energy sources
8-46. Commenter states that the EIR should have included Westlands Solar Park as a project
alternative.
Please see response to comment 8-2 regarding the Westlands Solar Park.
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9.

Responses to Comments from PG&E

9-1. The commenter notes that the Draft EIR did not address potential greenhouse gas (GHG)
emissions of sulfur hexafluoride (SF6) associated with the use of circuit breakers,
switchgear and other electrical equipment. Circuit breakers contain SF6 which can “leak”
into the atmosphere contributing to GHG emissions. The area where the substation is
proposed is undeveloped so there is no leakage of SF6under existing conditions. It is
assumed the addition of the new substation, which will contain SF6-containing circuit
breakers, could result in the leakage of SF6 as addressed below.
The proposed substation would incorporate five circuit breakers containing SF6 in addition
to replacing two 230 kV circuit breakers in the existing Westley substation. These devices
have a small potential leakage rate, which may ultimately release SF6 into the atmosphere.
According to SunPower (Davis 2012), the proposed substation would house five 230kilovolt circuit breakers, each containing 160 pounds of SF6. The leakage rate (fraction of
SF6 leaked from a fully charged circuit breaker per year) is small, ranging from zero to a
few percent. Based on industry standards for new circuit breakers, an annual leakage rate
of 0.5% was assumed, which was also used in the emission calculations for other recent
PG&E projects (PG&E Solar-Midway 230kV Transmission Line Project, Aspen 2010).
According to the EIR for the PG&E Solar-Midway project, “Per manufacturers’
specifications for the breakers, an annual leak rate of 0.5% (the maximum guaranteed
leakage rate) was applied to calculate annual SF6 emissions” (PG&E 2010).
SF6 has a global warming potential of 23,900 using carbon dioxide at a reference value of 1
(UNFCCC 2012). Thus, the annual SF6 emissions, expressed in units of carbon dioxide
equivalent (CO2E), would be calculated as follows:
•

5 circuit breakers × 160 pounds per breaker × 0.5% = 4.0 pounds SF6/year

•

4.0 pounds SF6/year × 23,900 (GWP) ÷ 2204.623 pounds/metric ton = 43 metric
tons CO2E/year.

These emissions, added to the operational emissions associated with the proposed project,
which were estimated to be 1,191 metric tons CO2E per year in the Draft EIR, would total
of 1,234 metric tons CO2E per year. In the Draft EIR, the operational emissions were
compared to the GHG emissions from fossil-fuel electric generation, which would be offset
by the electricity generated by the proposed solar project. The amount of offset emissions
was estimated to be 46,020 metric tons CO2E per year. Thus, a reduction of 44,786 metric
tons of CO2E per year would occur after accounting for the SF6 emissions from the
substation.
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Two existing 230 kV circuit breakers would also be replaced at the Westley substation with
two new circuit breakers that would have a slightly higher capacity (2 kiloamp vs. 3
kiloamp) to accommodate higher power flows from the Quinto Solar PV project and other
CAISO-connected generation projects. It is difficult to determine the leakage rate
associated with the older circuit breakers because there are many variables that are
involved. One recent study indicated that circuit breakers manufactured in the late 1990s
had annual leakage rates of up to 6% (Blackmand, et al. 2006). However, this is an annual
rate for circuit breakers that leak, and not all of the devices leak. The existing circuit
breakers were manufactured in 1995 and are assumed to have a higher leakage rate than
the new circuit breakers, which would have a potential annual leakage rate of 0.5%.
Therefore, it is assumed that the new circuit breakers would contribute less SF6 to the
atmosphere compared to the existing equipment to be replaced. It would be too speculative
to quantify the current SF6 leakage rate at this time due to all the different variables, but it
is likely the annual leakage rate of SF6 would be much less than that under existing
conditions.
The applicant has modified the project design such that its anticipated service life would be
reduced from 35 years as reported in the Draft EIR to 30 years. With this change, the
volume of project GHG emissions generated by the project during its service would
decline, as would volume of GHG emissions off-set by project. This change in service life
duration would not affect the evaluation of impact significance as reported in the Draft
EIR. The proposed project would continue to off-set a substantially greater volume of
GHG emissions than would otherwise be generated by traditional forms of fossil-fueled
energy generation.
To reflect the above information and related technical references, the text of the Draft EIR
has been modified to incorporate the information as noted in Section 4.0, Changes to the
Draft EIR (pp. 4-32 and 4-33).
9-2. The commenter notes that the current location of the proposed switching station and
substation would not be the optimal location to allow PG&E to safely connect to the 230
kV transmission lines, and proposes both facilities be relocated from the southeast portion
of Site Area 1 to the northwest corner of Site Area 1 immediately adjacent to the 230 kV
transmission line and supporting towers, as shown in the figures attached to commenter’s
letter.
PG&E is proposing two possible alternate locations, Location 3 or 3A with the only
difference being Location 3A locates the switchyard approximately 100 to 150 feet
southeast of Location 3. In addition to changing the location, the proposed footprint of the
switching station may be slightly reduced to approximately 400 feet by 450 feet or 180,000
square feet (sf) and will include a microwave tower that is approximately 150 feet tall
EMC PL ANNING GROUP INC .
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compared to a 175-foot tall tower evaluated in the Draft EIR along with a few other
modifications to the proposed equipment. The dimensions of the substation site have not
changed and are still 150 feet by 200 feet, or about 30,000 square feet.
The change in location, to either Location 3 or 3A, and modifications to the switching
station components (noted above) and substation would not result in any changes to the
level of significance of project impacts because development would still occur on
approximately 210 acres within the 242.4-acre Site Area 1. Figure 4, Site Plan, as shown in
the Project Description in the Draft EIR on p. 2-11 has been modified to show the
proposed new location of the switching station and substation.
Please refer to Section 4.0, Changes to the Draft EIR (pp. 4-2 and 4-3), for the modified
site plan.
With respect to the project footprint, impacts associated with construction of the facilities
would be generally the same as those described in the Draft EIR, although a slightly
smaller area for the switching station would be disturbed. Site Area 1 is entirely located on
land designated Farmland of Local Importance so there would be no change in the
amount of farmland converted and the applicant would still be required to comply with
mitigation measure AG-1. The soils located in this area of Site Area 1 consist of Anela
Gravelly Loam, 0 to 2 percent slopes. This soil series consists of very deep, well-drained,
nearly level, gravelly soils on stream terraces and flood plains. This area of Site Area 1
does not contain slopes nor is there a potential for liquefaction or expansive soils to be
present. In addition, the applicant is still required to prepare a geotechnical report for
approval by the County prior to construction (see mitigation measure GEO-1). This
would ensure the two structures would be designed and engineered to accommodate the
soils and topography of the area.
This portion of Site Area 1 contains annual grasslands and the applicant will comply with
the applicable mitigation measures (see BIO-1 through BIO-16) to ensure impacts on any
biological resources would be reduced to less than significant. This portion of Site Area 1
was not identified as being sensitive for cultural resources, but the project applicant is still
required to comply with mitigation that requires certain steps be followed in the event any
resources are unearthed during project construction (see mitigation measures CR-1 and
CR-2).
The change in location would not change the number of construction workers or amount
of material required to construct the facilities. In addition, there would be no change in
construction or operational air emissions or greenhouse gas emissions due to the change in
location. The same number and type of construction equipment would still be required to
construct the switching station and substation as analyzed in the Draft EIR. The applicant
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would still be required to prepare and implement a Hazardous Materials Business Plan
(mitigation measure HAZ-1) and a Spill Prevention and Response Plan (mitigation
measure HAZ-2) that would mitigate any potential impacts associated with the operation
of the facilities. In addition, the project applicant would also be required to prepare a
Stormwater Pollution Prevention Plan (mitigation measure H-1) that would mitigate
impacts associated with soil erosion and water quality in the area.
The proposed location for the switching station and substation is in the northwest corner of
Site Area 1, closer to the San Joaquin Valley National Cemetery, but farther away from
the San Luis Creek Campground. The project Landscape Screening Plan described starting
on p. 4-20 of the Draft EIR and included in Appendix B of the Draft EIR has been
modified to include landscaping screening of these facilities in their new location. Views of
the relocated switching station and substation from the viewpoint location within the San
Joaquin Valley National Cemetery identified and evaluated in the Draft EIR starting on p.
4-19 would remain screened. Figure 19, Photo Simulation from Location 1 – Cemetery,
has been modified to incorporate the new switching station and substation locations. The
modified Figure 19 shows that the change in location results in no significant impact on
views from the San Joaquin Valley National Cemetery viewpoint.
The effect of lighting at the substation and switching station on the use of the San Luis
Creek Campground is discussed in the Draft EIR starting on p. 4-27. These facilities
would now be relocated approximately 3,000 feet farther from the San Luis Creek
Campground than originally proposed. Therefore, potential impacts of lighting on the San
Luis Creek Campground will be substantially reduced such that the impact will be less
than significant. Mitigation measure AES-2 on p. 4-42 of the Draft EIR mitigated the
effect of lighting at the substation and switching station on the San Luis Creek
Campground to less than significant. Because the impact will no longer be potentially
significant, mitigation measure AES-2 has been deleted from the Draft EIR.
Please refer to Section 4.0, Changes to the Draft EIR (pp. 4-2 and 4-14 through 4-17), for
the changes to the Draft EIR text regarding relocation of the switching station and
substation; modified Landscape Screening Plan and related changes to the analysis
contained in the Aesthetics section of the Draft EIR including modified Figure 19; and
deleted mitigation measure AES-2.
See also response to comment 11-6 regarding modification of the plant materials contained
in the Landscape Screening Plan to address concerns about San Joaquin kit fox.
Short-term, construction-related noise would now occur farther away from the
campground. Mitigation measure N-1 would still be required to limit noise-generating
construction activities in Site Area 1 within 150 feet of the common property line with the
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campground and the cemetery to the hours of 7:00 a.m. to 6:00 p.m., seven days per week.
Compliance with this measure would ensure impacts associated with short-term
construction noise would be less than significant.
Therefore, the relocation of the switching station and substation would not result in any
new impacts that have not been previously analyzed in the Draft EIR. The impacts remain
less than significant.
The commenter also notes that the switching station would need to connect to the Los
Banos to Westley 230 kV transmission line to create a loop into and out of the station that
may require the transmission lines to interconnect to expand the right of way (ROW)
outside of the project boundaries. The applicant notes that this impact applies only to
Location 3; Location 3A is designed to avoid this impact of ROW outside of the project
boundaries. If Location 3 is pursued by applicant, additional easements or the
modification of existing easements may be required.
9-3. The commenter indicates that the heights of up to 50 percent of the towers may need to be
increased by between 5 to 22 feet as part of the reconductoring activities.
Appendix I of the Draft EIR evaluates potential impacts associated with reconductoring
the existing transmission corridor and indicated that the tower heights may need to
increase by between 10 to 20 feet. The change in tower height of 2 feet from 20 feet to 22
feet (compared to what was analyzed in Appendix I), would not change the significance of
any of the impacts identified.
Please refer to Section 4.0, Changes to the Draft EIR starting on p. 4-43, for related
changes to Appendix I.
9-4. The commenter states that the visual impacts associated with the increase in tower heights
should be addressed, as well as any Federal Aviation Administration (FAA) approvals.
The addition of 2 feet to the height of the towers, from a maximum height of 155 feet
analyzed in Appendix I of the Draft EIR to the new height of up to 157 feet would not
change the visual impacts of the project previously addressed in Appendix I due to the
location of many of the towers in remote areas and the current tower height, which is
already over 100 feet. An increase in an additional two feet from 155 to 157 feet would
not be noticeable at ground level.
Potential impacts to local airports were addressed in Section 3.9 of Appendix I, Hazards
and Hazardous Materials. As discussed on p. 97 of Appendix I, the existing transmission
line corridor is located within approximately one and a half to two miles west of the
Patterson airport, a privately owned airstrip in Stanislaus County and 3.3 miles east of the
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Crows Landing airport, formerly the Crows Landing Naval Air Facility, now owned by
Stanislaus County. Approximately two miles of the transmission line corridor lie just
inside the western boundary of the Crows Landing Airport Influence Area (Stanislaus
County 2009). PG&E utility projects are not subject to local airport requirements;
however, FAA requirements would apply and PG&E would work with local authorities
on any additional safety concerns. The Crows Landing airport is currently closed and it is
not certain when it will reopen.
As noted on p. 97 of Appendix I, “The FAR Part 77 subpart C section 23 (c) states that an
object with a height of 200 feet within three nautical miles of an airport could result in an
obstruction. If the higher capacity lines result in higher levels of electrical noise or
interference, or if the towers exceed 200 feet in height, the project would be required to be
reviewed by the FAA to ensure that hazards to operations of the airport are avoided or
minimized.” The addition of 2 feet to the height of the towers from a maximum of 155 feet
analyzed in Appendix I to 157 feet would still be well below the 200 feet limit set by the
FAA. Based on this requirement, no approvals from the FAA would be required at this
time.
9-5. The comment notes that “PG&E’s San Joaquin Valley Operations and Maintenance
(O&M) Habitat Conservation Plan (HCP) currently does not cover the California Tiger
Salamander (CTS) since it became a state listed threatened species after the issuance of the
HCP”. The commenter further states that “PG&E is currently in the process of amending
the HCP to include the CTS in order to incorporate additional mitigation measures to
satisfy the California Endangered Species Act, and anticipates it will be completed by the
start of construction.”
The CTS was federally threatened when PG&E completed the San Joaquin Valley
Operations and Maintenance Habitat Conservation Plan and CTS is a covered species
under the Federal Endangered Species Act within the HCP (http://ecos.fws.gov/
conserv_plans/servlet/gov.doi.hcp.servlets.PlanReport?plan_id=4229&region=8&type=H
CP&rtype=1), as noticed in the Federal Register on June 23, 2006 and permitted on
December 14, 2007 (Permit # TE168331-0). As indicated in the comment, PG&E is
currently amending the HCP to provide coverage for CTS under the California
Endangered Species Act (CESA). While PG&E anticipates receiving coverage for CTS
under CESA prior to construction activities associated with the segment of the
transmission line supporting the Quinto Solar PV project, existing CESA coverage is not
necessary to demonstrate that potential impacts to CTS have been mitigated to less than
significant levels. All of the potential environmental effects associated with the covered
activities along the PG&E portion have been addressed in the PG&E San Joaquin Valley
Operation and Maintenance Habitat Conservation Plan Environmental Impact
Statement/Environmental Impact Report (HCP EIS/EIR).
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Salamander travel and access are not expected to be disrupted by the majority of O&M
activities because most activities will be conducted during dry periods, when salamanders
would not be moving. During emergency activities, the HCP concluded that salamander
travel may be slightly disrupted for short periods, but such effects would be localized and
infrequent, and have negligible effects on local populations.
To minimize effects on aquatic habitat, avoidance and minimization measures (AMMs)
within the HCP (see Chapter 4, “Conservation Strategy,” Table 4-1) include conducting
preconstruction surveys for CTS prior to O&M activities and, where practicable,
establishing exclusion zones around sensitive habitats (i.e., suitable aquatic breeding
habitat). O&M activities will be avoided near vernal pools during periods when vernal
pool habitat is wet, which coincides with the breeding and larval development stages of the
species’ life cycle. The establishment of exclusion zones around suitable aquatic breeding
habitat would reduce habitat removal, habitat disturbance, and potential mortality to
salamanders. Furthermore, AMMs within the HCP include minimizing the construction
of new access roads, maintaining low speed limits, and parking vehicles in previously
disturbed areas where practicable. AMMs that specify installation of erosion control
measures and implementation of invasive weed control measures will reduce effects of
O&M activities on water and habitat quality to a minimal level. Lastly, the HCP
concluded that covered activities would not result in adverse modification of proposed
critical habitat, as defined under the FESA.
9-6. The comment requests that a change be made to APM 33 included in Appendix I to be
consistent with current PG&E safety measures.
APM 33 requires that a Spill Prevention and Response Plan (SPRP) be prepared in the
event any hazardous or potentially hazardous material is spilled during project
construction activities. The new language provided by PG&E also addresses this concern.
Please refer to Section 4.0, Changes to the Draft EIR (p. 4-53), for related changes to
APM 33.
9-7. The comment notes a typographical error on p. 4 of Appendix I and requests clarification
of a sentence on p. 19 of Appendix I.
The typographical error is noted. Please refer to Section 4.0, Changes to the Draft EIR (p.
4-46) for clarification of the sentence on p. 19 of Appendix I.
9-8. Commenter notes that capacitor banks are not likely to extend beyond PG&E’s land, but if
expansion is necessary it should be evaluated under CEQA.
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While expansion beyond PG&E land may require CEQA review, such review is not
required as part of the Draft EIR. Given the fact that such expansion is an “unlikely
event,” CEQA does not require the Draft EIR to “engage in sheer speculation as to future
environmental consequences.” (Lake County Energy Council v. County of Lake (1977) 70
Cal.App.3d 851, 855; Schaeffer Land Trust v. San Jose City Council (1989) 215 Cal.App.3d
612, 625-627.)
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May 21, 2012
David Gilbert, Senior Planner
Merced County Planning & Community Development Department
2222 M Street
Merced, CA 95340
Delivered via email to dgilbert@co.merced.ca.us
Hard copy to follow via USPS
RE: Quinto Solar PV Project Draft Environmental Impact Report (State
Clearinghouse No. 2010121039)
Dear Mr. Gilbert:
Thank you for the opportunity to comment on the Draft Environmental
Impact Report for the Quinto Solar PV Project (Project). These
comments are submitted on behalf of Defenders of Wildlife (Defenders)
and our more than one million members and supporters in the United
States, 200,000 of which reside in California.
Defenders is dedicated to protecting all wild animals and plants in their
natural communities. To that end, Defenders employs science, public
education and participation, media, legislative advocacy, litigation, and
proactive on-the-ground solutions in order to prevent the extinction of
species, associated loss of biological diversity, and habitat alteration and
destruction.
Defenders strongly supports the emission reduction goals found in the
Global Warming Solutions Act of 2006 (AB 32), including the
development of renewable energy in California. However, we urge that
in seeking to meet our renewable energy portfolio standard in California,
project proponents design their projects in the most sustainable manner
possible. This is essential to ensure that project approval moves forward
expeditiously and in a manner that does not sacrifice our fragile
landscapes and wildlife in the rush to meet our renewable energy goals.

California Program Office
1303 J Street, Suite 270
Sacramento, CA 95814
Telephone 916-313-5800
Fax 916-313-5812
www.defenders.org/california

As we transition toward a clean energy future, it is imperative for our
future and the future of our wild places and wildlife that we strike a
balance between addressing the near term impact of industrial-scale solar
development with the long-term impacts of climate change on our
biological diversity, fish and wildlife habitat, and natural landscapes. To
ensure that the proper balance is achieved, we need smart planning for
renewable power that avoids and minimizes adverse impacts on wildlife
and lands with known high-resource values, such as the Santa Nella area.
The proposed Project would be a substantial 1,012± acre photovoltaic
(PV) solar power plant. The proposed Project would be located

approximately one mile northwest of the City of Santa Nella, 0.4 miles west of Interstate 5,
2.5 miles north of State Route 152 and immediately adjacent to the San Joaquin Valley
National Cemetery, the San Luis Reservoir Recreation Area, the Delta Mendota Canal and
WKHQRUWKWLSRIWKH2·1HLOO)RUHED\ McCabe Road, the California Aqueduct, and Romero
Creek bisect the proposed Project site. The proposed Project site soils are classified as
Prime, Farmland of Local Importance and Grazing. The proposed Project site is within
0HUFHG&RXQW\·VDJULFXOWXUDOSUHVHUYHEXWWKHODQGLVQRWLQD:LOOLDPVRQ$FWFRQWUDFW
Most of the land has been grazed in recent years and a 204 acre almond orchard is located
within Site Area 2. All of the land within Site Area 1 is protected for wildlife and habitat
values by a perpetual CE which is intended to preserve the area for the benefit of the
federally endangered San Joaquin kit fox (Vulpes macrotis mutica)
The proposed Project is anticipated to generate 110 MW of power and would consist of the
following components:
x
x
x
x
x
x
x
x
x
x
x
x
x

Approximately 306,720 solar PV panels mounted on trackers;
PV panel steel support structures and related tracker motors;
Combiners, electrical inverters, and transformers;
PG&E owned 30,000 sq. ft. electrical substation and 5.7 acre switch yard;
Overhead and buried electrical conduit, transmission and collection lines;
Reconductoring and upgrading 36 miles of 3* (DQG7,'0,'·V Los Banos to
Westley 230 kV transmission line
5,000 sq. ft. operations and maintenance (O&M) building;
On-site, unpaved access roads;
10+ miles of security fencing;
Security lighting;
Temporary construction lay-down areas, equipment and structures;
Bridge over Romero Creek; and
Relocation of a segment of an existing Conoco Phillips oil pipeline that traverses
through Site Area 2 to a new alignment within Site Area 2 along McCabe Road.

The proposed Project would be located in an area which provides habitat to numerous
special status wildlife species including American badger, burrowing owl, San Joaquin kit fox
(kit fox)6ZDLQVRQ·VKDZNZHVWHUQVSDGHIRRW toad, nesting migratory birds and raptors,
loggerhead shrike and grasshopper sparrow.
The proposed Project site sits on lands identified as being highly suitable for kit fox
(Constable 2009, pg. 24) and is within a satellite area for kit fox (US Fish and Wildlife
6HUYLFH·VSan Joaquin Kit Fox 5-Year Review). Due to surrounding development and
infrastructure the site is a fragile choke-point for connectivity. On-going substantial public
investment in the preservation and enhancement of this essential corridor includes
acquisition of conservation lands and the installation of chambered kit fox dens including
three immediately adjacent to the proposed Project (Harrison, 2011 pg. 13).
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The 86)LVKDQG:LOGOLIH6HUYLFHV· FWS) Formal Section 7 Consultation on the Monte
Dorado Project (FWS # 1-1-03-F-0102) stateVWKDWWKH4XLQWR)DUPVSURSHUW\´has been

identified as an important area for kit fox connectivity through Santa Nella and
northwardµ[emphasis added](pg. 40). The preservation, monitoring and management of
4XLQWR)DUPV´ZLOOKHOSWRSUHVHUYHYLWDONLWIox connections through the Santa Nella area
consistent with recovery tasks outlined in the Recovery Planµ pg. 40).
7KHSURSRVHG3URMHFWVLWH·VYDOXHIRUNLWIR[LVFOHDUO\H[HPSOLILHGE\WKHHVWDEOLVKPHQWRI
the Quinto Farms CE (CE) for kit fox and the preservation and enhancement of native
species and their habitat. 484.8 acres of the proposed Project site are encumbered by the
Quinto Farms CE (DEIR Figure 28).
Development Rights Severed
The Quinto Farms CE contains a number of provisions to preserve and protect the property
for kit fox. As part of those provisions, the landowner ² (Grantor - River East Holdings)
granted a number of rights to the CE holder (Grantee ² Habitat Management Foundation). 10-1
Amongst the rights transferred from the landowner to the CE KROGHUZDV´All present and
future development rightsµ 4XLQWR)DUPVCE Section 2E). The development rights are no
longer held by the landowner. We question the authority of the landowner to pursue the
proposed Project and any associated permits given they no longer own the development
rights on 484.8 acres of the proposed Project site.
Comments
These comments are in response to Merced &RXQW\·V(County) March 2012 Draft
Environmental Impact Report (DEIR). Defenders has reviewed the DEIR and finds that it
has substantial, multiple flaws. It fails to analyze a reasonable range of alternatives, fails to 10-2
consider the cumulative impacts from other substantial solar projects in critical San Joaquin
kit fox territory outside of the County, inappropriately relies on unentitled, non-existent
aggregate mining as the baseline for the biological analysis of impacts to kit fox, and
erroneously bases the impact analysis on what appears to be the net acreage of the solar
panels rather than the proposed Project site as a whole.
If built, the proposed Project would entail significant loss of habitat and irreparable
restriction of an already fragile essential connectivity corridor for the federally listed
10-3
endangered San Joaquin kit fox. The proposed Project would also result in the loss of
habitat for many other special-status reptiles, special-status mammals, special-status raptors,
and migratory birds. Therefore, Defenders cannot support and instead must oppose this
project in its current configuration and current mitigation scheme until and unless the
SURMHFW·VLPSDFWVDUHavoided or mitigated to the greatest extent practicable. To that end, we
offer the following comments.
The Alternatives Analysis is Inadequate in Breadth of Analysis and Range of
Alternatives
10-4
The alternatives analysis does not contain a sufficient range of site alternatives. The
California Environmental Quality Act (CEQA) requires that an environmental impact report
(EIR) analyze a reasonable range of feasible alternatives that meet most or all project
Defenders of Wildlife - 3
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objectives while reducing or avoiding one or more significant environmental effects of the
project (see CEQA Guidelines, section 15126.6(f)). The range of alternatives required in an
(,5LVJRYHUQHGE\D´UXOHRIUHDVRQµWKDWUHTXLUHVDQ(,5WRVHWIRUWKRQO\WKRVH
alternatives necessary to permit a reasoned choice (see CEQA Guidelines, section 15126.6(f)).
Defenders recommends that the County consider several more alternatives outside of the
Santa Nella area. Considering the overriding policy impetus toward siting renewable
facilities on private degraded land, the permitting agencies have an obligation to fully
consider a reasonable range of private land alternatives. The Renewable Energy
Transmission Initiative (RETI) has prioritized siting utility-scale solar facilities on private
degraded land. The proposed Project site is not degraded land.
The DEIR fails to even consider the Westlands Competitive Renewable Energy Zone
(CREZ) as an alternative. The lands within the Westlands CREZ are previously cultivated
lands that have been retired because of a combination of water shortages and salt buildup
that make the soil toxic to crops. The lands within the Westlands CREZ were converted to
intensive agriculture decades ago and as a result have extremely limited habitat value. The
Westlands CREZ is a feasible alternative. It is capable of being accomplished in a successful
manner within a reasonable period of time, taking into account economic, environmental,
legal, social, and technological factors. See CEQA Guidelines, section 15364. According to
the DEIR (pg. 2-38) the proposed Project objectives are:
Project Objective #1 ² To construct a 110 megawatt (MW) solar energy facility by 2014 to
power 40,000 households and help meet state and federal energy policies ² is overly narrow.
The County should consider alternatives that meet part of this MW goal. Creating a
EURDGHU0:REMHFWLYHVXFKDV´FRQVWUXFWDVRODUHQHUJ\IDFLOLW\WKDWFRQWULEXWHV
significant MW capacity toward state DQGIHGHUDOHQHUJ\SROLFLHVµwould facilitate a
reduced acreage alternative, and potentially help avoid or minimize impacts to kit fox
and other special status animals. Alternative sites such as the Westlands CREZ
would also meet this project objective. The Westlands CREZ contains about 30,000
acres and can provide up to 5,000 MW (RETI 2010 pg. 5-9) and as such would easily
fulfill this project objective. Landowners in the Westlands CREZ, including the
Westlands Solar Park, are available and willing to accommodate solar development
on their degraded lands.
Project Objective #2 - to assist in achieving California's 33 Percent Renewable Energy
Portfolio Standard and greenhouse gas emissions reduction objectives to the maximum
extent possible, based on anticipated transmission facility capacity and reserved queue
position.
As stated above the 110 MW of generation can be readily accommodated by the land
available at the Westlands CREZ and there are no physical constraints to the
interconnection of 110 MW to the state electrical grid. The existing PG&E
Henrietta-Gates 230 kV transmission line traverses the Westlands CREZ site. Power
flow studies prepared to date indicate that there is existing unused capacity of at least
600 MW on this transmission line at the Gates substation, which is more than
enough to accommodate 110 MW of generation. In addition, there is at least 800
MW of additional capacity in the Westlands CREZ with minor upgrades ($10 million
reconductoring of Borden-Gregg) that have already been approved by the CAISO in
the 2010/2011 Transmission Plan.
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A reserved queue position merely indicates a project proponent has submitted an
Interconnection Request to CAISO to convey the power tRWKHVWDWH·VHOHFWULFDOJULG
By virtue of having submitted the application and fees, the applicant is in the queue
to have CAISO staff prepare a technical study regarding the feasibility of the
proposed interconnection. This only means that the project has a queue position for
the consideration of its request. It does not necessarily follow that the
interconnection request will be granted in the time frame that the project proponent
needs to complete it due to the fact that transmission upgrades need to be approved
for the Quinto project by the CPUC.
Although the Westlands CREZ is not currently the subject of an active
interconnection request, interconnection studies recently completed by CAISO
indicate that there is sufficient capacity in the system to allow for the interconnection
of substantially more than 110 MW from the Westland CREZ. The filing of an
interconnection request, and the time it would take for CAISO to make a decision
on the request, would not be an obstacle to implementation of the project in the
Westlands CREZ in a timely manner.
Given that interconnection at both the proposed project site and the Westland
CREZ alternative site would be subject to study and approval by CAISO, both sites
would be roughly equal in terms of their ability to meet this project objective.
However, the Westlands CREZ would be more readily able to meet this objective
since it does not require transmission upgrades to deliver the renewable energy to the
grid.
Project Objective #3 - to produce economic benefits by creating approximately 300--500
construction jobs and approximately five full time operations and maintenance jobs and by
generating increased business for local vendors during construction and operation.
This project objective would also be met with similar sized projects in alternative
locations such as CREZs.
Project Objective #4 - Locate solar power plant facilities as near as possible to electrical
transmission facilities with anticipated capacity and reserved queue position.
Again, locating the Project in CREZ alternative locations would meet this objective.
Acquiring a queue position only requires the submittal of an application. The
interconnection request does not pose an obstacle to meeting any of the project
objectives at an alternative project site such as the Westlands CREZ, as discussed
XQGHU¶·DERYH
Project Objective #5 ² to site the project in an area with excellent solar energy resource
capabilities, in order to maximize productivity from the photovoltaic panels.
CREZs, by definition, provide excellent renewable energy resource capabilities and
should have been considered as alternative sites to the proposed Project.
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Project Objective #6 - to the extent feasible, site the project on flat land that is disturbed or
previously degraded.
Land within the Westlands CREZ is virtually level throughout as a result of decades
of production irrigated agriculture. The Westlands Water District where the
Westlands CREZ is located has been well known for decades as a degraded area and
has been designated by the U.S. Bureau of Reclamation and Westlands Water
DistrLFWDVEHLQJ´GUDLQDJH-LPSDLUHGµZLWKchronically high groundwater table, which
combined with naturally-high salt levels in the soil places severe constraints on
agricultural cultivation. Therefore, the Westlands CREZ alternative site would
exceed the ability of the proposed project site to meet this objective.
Project Objective #7 ² to eIIHFWXDWHWKH&RXQW\·V*HQHUDO3ODQJRDOVDQGSROLFLHVGHVLJQHG
to protect the CoXQW\·VHQYLURQPHQWDQGHFRQRP\
The overriding policy goals behind development of renewable energy in California
are to reduce greenhouse gas emissions, achieve clean air goals, and meet renewable
HQHUJ\WDUJHWV7KHVHJRDOVGRQRWLQFOXGHVXSSRUWLQJRQHSDUWLFXODUFRXQW\·VJHQHUDO 10-5
plan. Even if they did, there is absolutely no evidence that the project will have
beneficial effects on the environment ² quite the contrary considering the numerous
significant impacts detailed in the DEIR.
The '(,5·V Alternatives analysis must be revised to include a reasonable range of feasible
alternatives such as the Westlands CREZ.
Aggregate Mining is Not the Baseline for Biological Analysis of to San Joaquin Kit
Fox
Current land uses on the proposed Project site are grazing land and an almond orchard
(DEIR 7-2). An aggregate mine does not exist on site and would require a Conditional Use
Permit (CUP) from the County (Merced County Zoning Code 18.02.020, Table 18-4) to be 10-6
established. The DEIR refers to a ´currently SHUPLWWHGµaggregate mine on site (DEIR 7-37)
however, the DEIR is confusing the land uses that may be allowed under the CE or the
FWS biological opinion with the land use authority held by the County. Only the County
can grant the land use permits, in this case a CUP, necessary to establish a mine. No CUP
has been issued for a mine on the proposed Project site and no application is currently in
process (personal communication w/ David Gilbert May 2012).
It must also be noted that the CE transferred all mineral rights necessary to preserve, protect
and sustain the habitat conservation purposes from the landowner to the holder of the CE 10-7
(Section 2.D. of Quinto Farms CE). The landowner no longer owns the mineral rights and
they are now held in the public trust to preserve, protect and sustain kit fox habitat. Thus,
an aggregate mine cannot be established.
The DEIR incorrectly bases its assessment of impacts to San Joaquin kit fox habitat and
connectivity based upon a comparison to a hypothetical, unentitled aggregate mining
operation being established on the Project site.
The use of hypothetical baseline conditions results in illusory comparisons that "can only mislead the
10-8
public as to the reality of the impacts and subvert full consideration of the actual environmental
impacts," which is in direct conflict with CEQA's intent. (Environmental Planning &
Information Council v. County of El Dorado, supra, 131 Cal. App. 3d at p. 358.)
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The use of a nonexistent land use such as the hypothetical aggregate mine as the baseline
condition subverts the purpose and intent of CEQA. The kit fox impact analysis must be
revised to reflect the current baseline condition of the proposed Project site to assess the
impact of the conversion of relatively undisturbed grazing and orchard land to the highly
disturbed, industrial land use of a utility scale solar power plant.
Impacts to Biological Resources Are Significant and Unmitigatable
Habitat loss is the primary cause of San Joaquin Valley upland species endangerment (U.S.
Fish & Wildlife 1998). It is essential that habitat for endangered and special status species in
the project area is protected to ensure survival and recovery of the species. To ensure habitat
protection, land use must maintain or enhance the value of the land. The recommended
approach for safeguarding such habitat is to protect land in large blocks whenever possible.
This minimizes edge effects, increases the likelihood that ecosystem functions will remain
intact and facilitates management. To this end the Quinto Farms CE along with the Nature
&RQVHUYDQF\·VRomero Ranch project are intended to provide safeguarded habitat.
The development of the proposed Project would result in long term, multigenerational
disturbance and disruption of kit fox habitat. Although the DEIR argues that no kit fox
10-9
have been documented in the vicinity of the proposed Project site since 2005, this location
has been fully committed to kit fox habitat as documented in the FWS Formal Section 7
Consultation on the Monte Dorado Project (FWS # 1-1-03-F-0102) and implemented by the
Quinto Farms CE. Further, this area was identified squarely within Santa Nella San Joaquin
kit fox Satellite Population with multiple Endangered Species Recovery Program kit fox
locations in and around the Quinto Farms area. (See attached Map (´9LOODJHVRI/DJXQD6DQ
Luis FEIR,µ6DQ-RDTXLQ.LW)R[+DELWDW$QDO\VLV([KLELW-4 (2008)).
The DEIR misdirects the analysis of impacts to kit fox to whether or not they were present
at the time of a survey rather than the impact of the proposed Project to kit fox habitat
which has been formally identified via the FWS Section 7 Consultation and protected for the
benefit of kit fox via the Quinto Farms CE. The presence of the kit fox at the time of
survey is irrelevant. The development of the proposed Project would modify and convert
protected kit fox habitat to an industrial use ² a 770 acre solar power plant. This is a
significant adverse impact. The proposed Project is located in an area impacted by existing 10-10
development and infrastructure which has resulted in constricted choke-point for kit fox
travel at the proposed Project site. The permanent loss of approximately 770 acres of
valuable wildlife habitat and its associated species is a significant impact to the environment
and mitigation and avoidance measures will not compensate for this habitat loss.
In addition, some of the kit fox minimization measures proposed in the DEIR are unproven.
It is unclear whether artificial and escape dens are a proven impact minimization strategy,
particularly given that predators will likely be attracted by noise, human activity and (for
birds) additional perches. Additionally, it is unclear whether preservation of open areas
10-11
between the arrays as a minimization measure will be effective considering that a large area
of kit fox habitat is being obstructed.
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Finally, under the federal Endangered Species Act (ESA)WKHGHILQLWLRQRI´WDNHµLVWR
´KDUDVVKDUPSXUVXHKXQWVKRRWZRXQGNLOOWUDS capture, or collect, or to attempt to
HQJDJHLQDQ\VXFKFRQGXFWµ86):6KDVDOVRLQWHUSUHWHG WKHGHILQLWLRQRI´KDUPµWR
10-12
include significant habitat modification that could result in take (DEIR 2-22). The proposed
Project will result in significant modification of 770 acres of established kit fox habitat and
will require the Project to secure a federal ESA permit. In addition, we believe that given the
impacts to a known kit fox connectivity corridor and the significance of connectivity for
overall kit fox conservation and survival, the Project must also secure a state ESA permit.
The DEIR must be revised to address these significant, unmitigatable impacts and final
approval of this project must incorporate a condition of approval that the Project secure
federal and state ESA permits.
Amendment of Quinto Farms CE is Speculative
7KH'(,5DVVXPHV´PRGLILFDWLRQµRIWKH4XLQWR)DUPVCE to accommodate the proposed
Project in lieu of the hypothetical aggregate mine. CEVFDQQRWVLPSO\EH´PRGLILHGµWR
10-13
swap out desired land uses. Any change to the CE would require a formal amendment
process and written approval of the FWS (Section 14 of Quinto Farms CE). Per Section 6.2
of the CEWKH&DOLIRUQLD$WWRUQH\*HQHUDOKDV´VWDQGLQJµZKHQWKHUHLVDWKUHDWWRXVHWKH
property for purposes not in conformance with the conservation purposes of the easement.
The development of a solar power plant such as the proposed Project would be a
commercial use of the property and would require construction of buildings and structures;
the excavation, filling and alteration of surface of the property; building roads; removing
vegetation; and the use of motorized vehicles. All of which are prohibited by the CE
(Section 3 of Quinto Farms CE). Any amendment to allow such use of the CE would not
be consistent with the purposes of the CE and would be subject to the review and approval
of the Attorney General. Per Section 6.2 of the CE, ´any entity or individual with a
10-14
justiciable interest in the preservation of this Conservation Easement has standing as an
interested party in any proceeding affecting this Conservation Easement.µ Defenders asserts
their role as an ´interested partyµ in any amendment to the Quinto Farms CE.
Finally, amendment of the CE requires agreement of the CE holder, a 501c3 non-profit, and
the written authorization of the FWS (Section 14 of the Quinto Farms CE). An amendment
of the CE, which is held in the public trust, that would enable commercial use of the
10-15
property for the financial benefit of a for-profit entity would result in private inurement
which is prohibited and may result in the loss of CE holder·s non-profit status. We also
question FWS·s authority in this instance to authorize an amendment of the CE that would
result in private inurement.
Commercial Grazing Operation
A commercial grazing operation is included as part of the SURSRVHG3URMHFW´primarily for
the commercial production of food and fiber, and secondarily to reduce vegetationµ '(,5
10-16
S-2). The commercial grazing operation would use a stocking rate of approximately 829
sheep which would be will be ´grazed primarily for the commercial production of food and
fiber, and secondarily to reduce vegetation heights within the Project in order to reduce
wildfire hazards and to maintain the resource value of the soilsµ '(,5$SSHQGL[&pg. 1).
Defenders of Wildlife - 8
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The commercial grazing operation is utilized to as a tool to conform to agricultural zoning of
the property and reduce impacts associated with the conversion of Prime farmland to a nonagricultural use (DEIR 5-20 & 21). The commercial grazing operation conflicts with the CE
which prohibits commercial uses of the property (Quinto Farms CE Section 3.D.) and the
kit fox management plan which calls for grazing as a tool to manage the site for kit fox by
maintaining residual dry matter (RDM) levels between 500 and 1,200 pounds per acre
(Quinto Farms CE Exhibit B pg. 20). The commercial grazing plan in Appendix C of the
DEIR provides no RDM requirements or targets.
Mitigation measure BIO-5 calls for the proposed Project site WREH´periodically grazed
consistent with the commercial sheep grazing plan included in the proposed project and
described in Appendix C of this EIRµ '(,5-40). This is backwards. Grazing of the site 10-17
must be consistent with the Quinto Farms CE·VNLWIR[PDQDJHPHQWSODQ%,2-5 must be
revised to reflect the priority of managing the grazing for the benefit of kit fox and not
consistency with a commercial sheep grazing operation.
The commercial grazing plan must be revised to reflect the priority of managing the grazing
10-18
for the benefit of the kit fox and not to achieve commercial agricultural goals.
Acreage Calculations Underestimate Impact Area
The proposed Project site (Areas 1 and 2) is 1,012 acres of which 132 acres would be set
aside within Area 1 for a wildlife corridor and approximately 110 acres in Area 1 which has
hillsides too steep to develop with solar panels. Thus the developable area of the proposed
Project site is 770 acres which will be subject to construction activities, site modification,
solar installations, roads, and accessory utilities which will result in impacts to the habitat of
special status species.
The DEIR proposes that only kit fox habitat in Area 1 would be impacted by proposed
Project (DEIR pg. 7-37, 38 & 39) and completely neglects to include the impacts of
modifying and developing kit fox habitat in Area 2 of the proposed Project site. Assuming 10-19
that the land in Area 2 is not kit fox habitat because it is not within the Quinto Farms CE is
unsupportable. The DEIR must be revised to reflect the actual impact of the loss of 770
acres of kit fox habitat and movement corridor.
The DEIR also proposes to only count the actual acreage covered by the solar arrays for the
FDOFXODWLRQRILPSDFWWRORVVRIIRUDJLQJKDELWDWIRU6ZDLQVRQ·VKDZNUDSWRUVDQGRWKHU
special status species (DEIR 7-43). This methodology is unjustified. The logic of parsing
10-20
out the footprint of the solar arrays is the equivalent to only counting the footprint of
houses in a subdivision while claiming the streets, front yards and backyards remain as
foraging habitat. The DEIR must be revised to reflect the actual impact of the loss of 566
acres (770 less the 204 ac. almond orchard) of foraging habitat.
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Cumulative Impacts Are Inadequately Addressed
Nearly 95% of the historic kit fox habitat has been converted and has been significantly
impacted (Constable 2009 pg. iii). The DEIR inappropriately limits its kit fox cumulative
impact analysis to just Merced and Stanislaus Counties. Given the substantial loss of habitat 10-21
and the fragile nature of the remaining populations of kit fox, the DEIR must consider
cumulative impacts to the whole of the kit fox territory. In addition to the proposed Project,
there are significant solar energy projects either under construction (Topaz and California
Valley), approved (Maricopa Sun and Elk Hills) or proposed (Panoche) in the immediate
vicinity of all three core kit fox populations deemed critical for recovery of the species.
When evaluated comprehensively, these projects may constitute jeopardy under the federal
ESA. Jeopardy occurs when an action is reasonably expected, directly or indirectly, to
diminish a species numbers, reproduction, or distribution so that the likelihood of survival
and recovery in the wild is appreciably reduced. The combination of these projects, those in
Stanislaus and the residential development already approved in the Santa Nella area
significantly and adversely impact the kit fox. The inclusion the proposed Project, yet
another impact to kit fox habitat, can be reasonably expected to further diminish kit fox
distribution and does result in jeopardy. This is a significant, unmitigatable impact.
The DEIR must be revised to address this cumulative impact and must include the solar
projects located in the core kit fox recovery areas, satellite areas and linkages described in the
):6·VSan Joaquin Kit Fox (Vulpes macrotis mutica) 5-Year Review.
Supporting Documents Not Provided
The DEIR frequently refers to and relies upon a scat dog survey for the presence of kit fox
and the provisions of the Quinto Farms CE and kit fox management plan for the
10-22
development of the impact analysis. These documents were not included in the Appendices
of the DEIR. Key documents such as these must be available to decision makers and the
public as part of the DEIR to enable the DEIR to fulfill its role as a tool for informed
decision making.

Conclusion
The Quinto Solar Project is well-intentioned. But good intentions are not enough to
overcome the tremendous permanent impacts this project would have on the biological
resources of the Santa Nella region. This area is home to some of the most imperiled species
in California. The proposed Project site currently provides protected habitat for the San
Joaquin kit fox. Implementation of the proposed Project will eliminate that habitat.
As detailed above, this Project and its DEIR need substantial revision and additional detail if
there is any hope of this Project meeting CEQA standards and resulting in a project that
mitigates its substantial impact on the environment.

Defenders of Wildlife - 10
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Thank you once again for the opportunity to provide comments on the Quinto Solar Project
and for considering our comments. If you have any questions, please contact me at
(916)313-5800 x109 or via email at kdelfino@defenders.org.
Respectfully submitted,

Kim Delfino
California Program Director
Encl.
Cc:
Tom Starrs, SunPower
Renee Robins, SunPower
Brain Vail, River West
Phil Angelides, River View
Tina Thomas, Thomas Law
Steve Thompson, Steve Thompson LLC
Ken Sanchez, USFWS
Kevin Hunting, CDFG
Julie Vance, CDFG
Craig Bailey, CDFG
Catherine Hackney, Southern California Edison
Billie Blanchard, CPUC
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10.

Responses to Comments from Defenders of Wildlife

10-1. Commenter questions the authority of the landowner to pursue the project because, the
Commenter alleges, the Conservation Easement de-vests the landowner of any
development rights.
The commenter is incorrect. By the terms of the Conservation Easement, Grantor (project
applicant) is the sole owner in fee simple of the property referred to as Quinto Farms Phase
2 (Conservation Easement, Recital A.). Grantor conveyed to Grantee (Habitat
Management Foundation) a conservation easement over the property “in the nature and
character consistent with the Conservation Instrument.”

(Conservation Easement,

Covenants, Terms and Restrictions.) To “accomplish the purposes of [the] Conservation
Easement,” Grantor conveyed a number of rights to Grantee, “consistent with the
Conservation Instrument.” (Conservation Easement, § 2.) The Conservation Easement is
the Formal Section 7 Consultation on the Monte Dorado Project including the Biological
Opinion and amendments thereto (“BO”) prepared by the United States Fish and Wildlife
Service (“USFWS”), and the Final San Joaquin Kit Fox Management Plan prepared for
the Monte Dorado project (“Kit Fox Management Plan”) attached to the Conservation
Easement Agreement as Exhibit B. The BO and the Kit Fox Management Plan allow for
aggregate mining as a use consistent with conservation.

Specifically, the Kit Fox

Management Plan provides that the 242.4 acre portion of the Conservation Easement
allows for aggregate mining and the BO states that mining is authorized for a period of up
to 30 years to depths of 50 feet. The BO further provides that “if aggregate mining does
not occur on the 242.4-acre area west of the California Aqueduct, then this area and the
additional 242.4 acres set aside to offset mining effects will be available as mitigation credit
for other projects . . . subject to Service review and approval on a case-by-case basis.” (BO,
p. 8.) The Conservation Easement allows for amendment and the project as proposed
seeks to amend the Conservation Easement.
Moreover, the Conservation Easement does not prohibit development of a solar project on
the mining parcel. The Conservation Easement must be interpreted in its entirety, taking
into account the intent of the parties and the context of the agreement reached. (City of
Manhattan Beach v. Superior Court (1996) 13 Cal.4th 232, 238, 262 [recognizing the overall
purpose of interpretation: to identify the nature of the interest conveyed as intended by the
parties].) The Conservation Easement further must be strictly construed to permit the
greatest use of the property by the owner. (Pasadena v. California--Michigan Land & Water
Co. (1941) 17 Cal.2d 576, 578 [“The general rule is clearly established that, despite the
granting of an easement, the owner of the servient tenement may make any use of the land
that does not interfere unreasonably with the easement.”]; Wall v. Rudolph (1961) 198

EMC PL ANNING GROUP INC .

2-129

2.0

C OMM ENTS ON THE D RAFT EIR AND R ESPONSES TO C O MMEN TS

Cal.App.2d 684, 686 [recognizing the “principle which underlies the use of all easements is
that the owner of an easement cannot materially increase the burden of it upon the servient
estate or impose thereon a new and additional burden”].)
The “purpose” of the Conservation Easement and the intent of the parties was “to ensure
that the property will be retained forever in a condition contemplated by the Conservation
Instrument and to prevent any use of the Property that will significantly impair or interfere
with the conservation values of the Property.” (Conservation Easement, § 1.) Among the
various qualified rights conveyed to the Grantee, the project applicant granted “all mineral,
air and water rights necessary to preserve, protect and sustain the biological resources and
conservation values of the Property, unless specifically excluded from [the] Easement”
(Conservation Easement, § 2D) and “all present and future development rights.”
(Conservation Easement, § 2E.)

Commenter reads this provision to transfer all

development rights to the Grantee, however the plain language of the grant specifies that
such rights were only given to the extent necessary “to accomplish the purposes of the
Conservation Easement.”
The section of the Conservation Easement addressing Grantor’s “Reserved Rights”
reiterates that the project applicant preserved its rights to use the property in manner
consistent with the purpose of the Conservation Easement. The Conservation Easement
specifically provides as follows: “All rights accruing from Grantor’s ownership of the
Property, including the right to engage in or permit or invite others to engage in all uses
of the Property that are not prohibited herein and are not inconsistent with the purpose
of this Conservation Easement.” These Rights “are reserved to Grantor and Grantor’s
personal representatives, heirs, successors and assigns.” (Conservation Easement, § 4,
emphasis added.) Therefore, provided the proposed use or activity is consistent with the
purpose of the Conservation Easement, the Grantor (project applicant) may move forward
with its application to secure permits and approvals for such proposed use or activity. The
terms of the Conservation Easement and related documents retain for the Grantor rights to
use the property for aggregate mining. Allowing the property to be used for a different use,
a term-limited solar power generation project is consistent with that intent. As further
explained in response to comment 11-1, the proposed solar project is consistent with the
purpose of the Conservation Easement and is a superior use as compared to mining.
Again, this is not a baseline argument but rather a discussion of the project component that
seeks an amendment to the Conservation Easement (see response to comment 11-4).
Notwithstanding the above, the proposed amendment to the Conservation Easement
would include language clarifying that Section 2E does not prevent development that is
authorized by the Conservation Easement.

2-130

EMC PL ANNING GROUP INC .

Q UINTO S OL AR PV P RO JECT FEIR

10-2. The commenter suggests that the Draft EIR is flawed for a range of reasons, including: 1)
failure to consider a range of alternatives and cumulative impacts on SJKF from other
substantial solar projects; 2) reliance on an improper baseline regarding aggregate mining;
and 3) inclusion of an impact analysis is based on the net acreage of solar panels rather
than the entire project site. Please refer to the responses provided below to each of the
specific comments on these issues made by the commenter.
10-3. Commenter asserts that the project will cause significant impacts to habitat, and opposes
the project unless such impacts are avoided or mitigated to the greatest extent practicable.
Please see response to comment 7-6. As stated therein, the County is not required to
consider additional mitigation measures or alternatives where, based upon substantial
evidence in the record, the impacts have been reduced to less than significant. (CEQA
Guidelines, § 15126.4, subd. (a)(3) [mitigation measures are not required for effects which
are not found to be significant]; CEQA Guidelines, § 15126.6, subd. (a) [alternatives must
focus on significant impacts of the project and the ability of the alternative to avoid or
substantially lessen such impacts].) As described in the Draft EIR, all of the project’s
environmental impacts can be mitigated to a less than significant level, including the
impact related to loss of habitat. (Draft EIR, pp. 7-38 to 7-43.) No additional mitigation is
required.
10-4. Commenter states that the EIR fails to analyze a reasonable range of alternatives.
Please see responses to comments 7-6 and 8-2 regarding alternatives. As stated therein, the
project would not result in any significant and unavoidable impacts and thus is not
required to study project alternatives and, in any event, the project is not obligated to study
alternatives that are located outside of the County’s jurisdiction or are otherwise
considered infeasible.
In addition, the commenter makes a number of statements that are factually inaccurate.
Clarification is provided below:
•

Commenter states that “[t]he Westlands CREZ contains about 30,000 acres and can
provide up to 5,000 MW (RETI 2010 109. 5-9) and as such would easily fulfill this
project objective.”
The source document is out of date; at this time the Westland area only has 1,500 MW
of pending generator interconnection requests. See also response to comment 8-2.

•

Commenter provides that “the 110 MW of generation can be readily accommodated
by the land available at the Westlands CREZ and there are no physical constraints to
the interconnection of 110MW to the state electrical grid. … In addition, there is at
least 800 MW of additional capacity in the Westland’s CREZ with minor upgrades
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($10 million reconductoring of Borden-Gregg) that have already been approved by
the CAISO in the 2010/2011 Transmission Plan.”
This statement is incorrect. CAISO’s 2010-2011 transmission plan approved a
“hybrid” demand scenario that consisted of 500 MW in the Westland’s CREZ, not
800 MW. (CAISO 2011-2012 Transmission Plan, Table 5.1-7, p. 249)

10

CAISO

states that the existing transmission system (including the Borden Gregg
reconductoring) can accommodate the hybrid portfolio amount but makes no
findings on the feasibility of any higher amounts of capacity interconnected at
Westlands. As noted elsewhere, the number of projects in the CAISO queue far
exceeds 500 MW and these projects face significant network upgrade costs.
•

Commenter states that “[t]he filing of an interconnection request, and the time it
would take for CAISO to make a decision on the request, would not be an obstacle
to implementation of the project in the Westlands CREZ in a timely manner.”
This statement is incorrect. See response to comment 8-2, discussing that a project in
Westlands is behind the Quinto project by 1-2 years and if a new project entered the
queue as a result of a finding of a better “alternative” in Westlands, the delay in the
project would enter the CAISO Cluster No. 6 application window that would close
in early 2013. An interconnection process that begins in 2013 will not allow the
requesting generator interconnect until sometime in 2017.11
The power purchase agreement that supports the proposed project specifies a
Commercial Operation Date (“COD”) of December 1, 2014.12 Consideration of a
change of the project location to the Westland’s area would also necessarily require a
change in the project’s proposed COD. Such changes are significant and would
delay the project, the production of renewables, and the Greenhouse Gas Reductions
associated with the project.

10

http://www.caiso.com/planning/Pages/TransmissionPlanning/2010-2011TransmissionPlanningProcess.aspx.
Last viewed on June 5, 2012.
11
California Independent System Operator, Generator Interconnection Procedures Integration with
Transmission Planning Processes, Final Draft Proposal, March 9, 2012, p. 10. The figure on this page shows an
interconnection agreement being finalized in Q1 2015. Normal time for engineering, permitting, procurement
and construction of interconnection facilities is 2-3 years beyond the time of signing the interconnection
agreement. See, www.caiso.com/Documents/FinalProposal-TransmissionPlanning_GeneratorInterconnection
ProceduresIntegration.pdf, last viewed on June 26, 2012.
12
California Public Utilities Commission, Resolution E-4456. Southern California Edison Company requests
approval of power purchase agreements with Solar Star California XIII, LLC, Solar Star California XIX, LLC
and Solar Star California XX, LLC, p. 2
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10-5. Commenter asserts that the State’s renewable energy goals do not include supporting one
particular county’s general plan and there is no evidence the project will have beneficial
effects on the environment.
The project objectives set forth in the Draft EIR include both applicant and County
objectives, consistent with the requirements of CEQA. (CEQA Guidelines, § 15124, subd.
(b).) A clear statement of objectives sought by the project is required to assist the lead
agency in developing a reasonable range of alternatives to evaluate in the EIR and to aid
the decision makers in preparing findings for the project. (Ibid.)
The proposed project provides environmental benefits that include, but are not limited to,
a substantial reduction over time in generation of greenhouse gas emissions relative to
fossil fuel powered electricity generation, and an improvement in SJKF habitat conditions
for the 242.4 acre portion of the project site located within a conservation easement on
which solar power generation would replace surface mining per the Biological Opinion
prepared for the Monte Dorado Project. Post decommissioning, the kit fox movement
corridor will be improved over existing conditions through the preservation and
management of approximately 1,066 acres of grassland habitat within the movement
corridor, including the 534 acre easement over Site 2 (refer to the “Habitat Mitigation
Summary for Swainson’s Hawk” table in response to comment 8-14).
Constable et al., (2009) recognized that given that land is expensive, it may be possible to
combine corridors in the Santa Nella region with compatible uses. This is especially true
within the larger remaining areas of flat contiguous land served by existing infrastructure,
which is prime for residential and commercial development.

Converting the existing

203.6-acre orchard within Site Area 2 to a solar project designed to be low impact (e.g.,
permeable fencing, minimal visual barriers at ground level; see Project Description for
further details) and support a managed grassland community with additional design
features for kit fox (e.g., north-south lanes, artificial escape dens, and rodenticide bans) is a
prime example of the type of compatible use described by Constable et al. (2009). When
the commitment to record a perpetual conservation easement over the property at
decommissioning is factored in, the long-term benefits to the corridor width, proximal to
other conserved lands and the center of the “pinch-point” within the corridor, are
considerable, representing an important example of cooperative green design benefiting
multiple objectives and long-term sustainability.
10-6. Commenter states that no aggregate mine exists on the site and the Draft EIR improperly
refers to a currently permitted mine as the baseline.
See response to comment 11-4 regarding baseline.
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10-7. Commenter states that the Conservation Easement transferred all mineral rights and the
landowner no longer owns mineral rights and could not establish a mining operation.
See response to comment 10-1 regarding the landowner’s rights, and response to comment
11-1 regarding the proposed amendment to the Conservation Easement.
10-8. Commenter states that the EIR inappropriately relies on non-existent aggregate mining as
the baseline for the biological analysis of impacts to kit fox.
The baseline condition for purposes of the biological analysis is not mining. Rather,
mining is an allowable use under the existing Conservation Easement and the proposed
project requests an amendment to the Conservation Easement to delete mining as an
allowable use in perpetuity.
See response to comment 11-4 regarding baseline.
10-9. Commenter states that the EIR concludes no kit fox have been documented since 2005,
but notes the project site has been committed to kit fox habitat as documented in the
section 7 consultation for Monte Dorado, and the area is identified in the Santa Nella
Recovery Plan as kit fox habitat.
The Draft EIR provides substantial evidence that the project site is currently unoccupied
by kit fox, but should kit fox disperse onto the site through the existing suboptimal
corridor, implementation of the proposed mitigation measures BIO-4, BIO-5, and BIO-6
would enable them to use the suboptimal corridor during the operational phase in
substantially the same manner that they were accustomed to doing in absence of the
project. Constable et al. (2009) concluded that the maintenance and/or establishment of
corridors north through Santa Nella may not warrant high priority for regional kit fox
conservation because of the existing habitat conditions and possible existence of a
population sink north of Santa Nella. Constable et al. (2009) and the U.S. Fish and
Wildlife Service (USFWS 2010), however, have recognized the potential of corridors
through Santa Nella to encourage and facilitate kit fox movements, thereby promoting
gene flow. The project as proposed would contribute to that potential. This analysis is
consistent with the Kit Fox Management Plan and the BO that it supported.
The Draft EIR further discusses the Recovery Plan, specifically noting that the Plan
identifies “western Merced County as an area that has or has potential to have a SJKF
population” and that the Plan aims to establish a “viable complex of kit fox populations”
through “[l]and retirement and habitat restoration and management . . . .” (p. 3-35) The
Draft EIR concludes that “[m]itigation measures included in Section 7.0, Biological
Resources, are designed to protect existing SJKF movement corridor habitat within the
project site and to enhance and expand habitat opportunities for SJKF consistent with
measures defined in the recovery plan.”
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The Draft EIR takes into account all the documents that commenter offers as evidence of
significant and unmitigated impacts and comes to the opposite conclusion as the commenter
- that the impacts are in fact not significant with mitigation incorporated. The analysis
provides substantial evidence to support this determination. (CEQA Guidelines, § 15384
[“substantial evidence” includes “facts, reasonable assumptions predicated upon facts, and
expert opinion supported by facts.”].)
See also responses to comments 11-2 and 8-13.
10-10. Commenter alleges that the permanent loss of 770 acres of kit fox habitat is a significant
impact and a significant cumulative impact.
Commenter attempts to elevate the status of the land subject to the Conservation Easement
and additionally or alternatively covered by the Recovery Plan by describing it as having
“been formally identified” or “fully committed” to SJKF habitat. The lands described as
“established kit fox habitat” should not be mistaken for critical habitat, which is not
involved here. The USFWS has not designated critical habitat for the SJKF. A petition by
the Center for Biological Diversity to request that critical habitat be designated by USFWS
(http://www.biologicaldiversity.org/species/ mammals/San_Joaquin_kit_fox/index.html)
has not been acted upon by the USFWS. Commenter’s argument that the Draft EIR
underestimates the significance of the habitat and thus further underestimates the
significance of the project impacts is different than the conclusions drawn by the County’s
biologists, who are considered experts on kit fox.
conclusions in the Draft EIR.

Substantial evidence supports the

(CEQA Guidelines, § 15384 [“substantial evidence”

includes “facts, reasonable assumptions predicated upon facts, and expert opinion
supported by facts.”].)
The importance of the area to SJKF has been described based upon published literature
from expert sources and the impacts of the project have been sufficiently mitigated to
render them less than significant and the cumulative impacts have been adequately
addressed in the Draft EIR. See responses to comments 10-19, 10-20, 11-2, 11-7, and 11-8.
10-11. Commenter asserts that some of the SJKF minimization measures in the Draft EIR are
unproven.
When questioning the feasibility of chosen mitigation measures, meaning the likelihood
that they will operate as intended, the burden is on the commenter “to affirmatively show
there was no substantial evidence in the record to support the [agency’s] findings . . . .”
(California Native Plant Society v. City of Rancho Cordova (2009) 172 Cal.App.4th 603, 626.)
The commenter has not satisfied the requisite burden of proof. The mitigation measures
that commenter claims are unproven were taken from the San Joaquin Kit Fox
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Management Plan for the Monte Dorado (Parkway) Project and Cypher et al. 2009. The
project will also provide compensatory mitigation lands (a 110 acre conservation easement
and a 534 acre conservation easement, to be executed and deposited into an escrow
account prior to commencing construction on the project site and to be recorded within 15
days after the Commercial Operation Date). Commenter only questions, without
foundation, whether the measures will be sufficient. Substantial evidence supports the
conclusions in the Draft EIR that the measures will be sufficient.
See also responses to comments 8-11, 8-13 and 11-8.
10-12. Commenter states that the project will modify kit fox habitat and thus requires a federal
take permit, as well as a state take permit due to impacts to the kit fox connectivity
corridor.
See response to comment 8-13.
10-13. Commenter states that any amendment to the Conservation Easement to “swap out”
allowable uses would require a formal amendment process.
The applicant has proposed a formal amendment process, consistent with the terms of the
Conservation Easement. Amendment to the Conservation Easement is expressly allowed
by mutual written agreement of Grantor and Grantee, with written approval of USFWS as
the only third party beneficiary. Specifically, the Conservation Easement provides as
follows:
“This Conservation Easement may be amended by Grantor and Grantee only by mutual
written agreement and written approval of third party beneficiaries and USFWS. Any
such amendment shall be consistent with the purposes of this Conservation Easement and
shall not affect its perpetual duration, and Grantee shall promptly record this amended
instrument in the official records of the County in which the Property is located, and shall
thereafter promptly provide a conformed copy of the recorded amended Conservation
Easement to the Grantor and to USFWS.” (Conservation Easement, § 14.)
Therefore, amendment will require agreement by Grantor, Grantee and USFWS. The
Grantee supports the proposed amendment to the Conservation Easement. A letter from
the Grantee demonstrating that the agency supports the amendment is included in
Appendix A of this Final EIR. This amendment request is part of the proposed project.
See also response to comment 11-1.
10-14. Commenter questions USFWS’s authority to authorize the proposed amendment to the
conservation easement. Pursuant to the terms of the Conservation Easement, USFWS is a
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third party beneficiary.13 Amendment to the Conservation Easement is expressly allowed
by mutual written agreement of Grantor and Grantee, with written approval of USFWS as
the only third party beneficiary. Specifically, the easement provides as follows:
“This Conservation Easement may be amended by Grantor and Grantee only by mutual
written agreement and written approval of third party beneficiaries and USFWS. Any
such amendment shall be consistent with the purposes of this Conservation Easement and
shall not affect its perpetual duration, and Grantee shall promptly record this amended
instrument in the official records of the County in which the Property is located, and shall
thereafter promptly provide a conformed copy of the recorded amended Conservation
Easement to the Grantor and to USFWS.” (Conservation Easement, § 14.)
Therefore, USFWS is vested with authority to approve amendments to the Conservation
Easement.
10-15. Commenter asserts that the Conservation Easement is part of the public trust and that
commercial use of the property would result in private inurement which is prohibited.
The County does not agree that the Conservation Easement creates a public trust
obligation. (Center for Biological Diversity v. FPL Group, Inc. (2008) 166 Cal.App.4th
1349 [the public trust doctrine does not extend to create a private right of action against
public agencies not charged with protection of wildlife by statute].)
The public trust purposes of the Conservation Easement are not compromised by the solar
project because the easement permitted interim industrial activity. Indeed, this interim
activity was contemplated as part of the consideration for the easement. Moreover, private
inurement, if any, can be balanced out by placing additional lands under easement or
imposing additional restrictions on the land that reduce its value and, in turn, the potential
private gains. In addition, allegations of private inurement are inappropriate given that the

13

Third-Party Beneficiaries and Access. Grantor and Grantee acknowledge that where USFWS is neither

Grantor nor Grantee, the USFWS is a third-party beneficiary of this Conservation Easement with rights of
access to the Property for monitoring or conservation activities contemplated by this Conservation
Easement or the Conservation Instrument, and with rights to enforce all of the provisions of this
Conservation Easement. The U.S. Army Corps of Engineers and the California Department of Fish and
Game will also have access to the property as described in the Conservation Instrument.” (Conservation
Easement, § 18.)

EMC PL ANNING GROUP INC .

2-137

2.0

C OMM ENTS ON THE D RAFT EIR AND R ESPONSES TO C O MMEN TS

lands will not be subject to permanent use by a private party and additional lands will be
conserved, on top of the restoration of the lands being used.
10-16. Commenter states the grazing operation conflicts with the SJKF management plan
which calls for grazing as a tool to manage the site for kit fox by maintaining certain
residual dry matter levels.
See responses to comments 8-36 and 11-9 regarding the requirement that grazing be
consistent with the Conservation Easement, and response to comment 7-12 regarding the
County’s requirement for additional agricultural mitigation land.
10-17. Commenter states that mitigation measure BIO-5 must be revised to reflect the priority
of managing grazing for the benefit of SJKF and not consistency with a commercial sheep
grazing operation.
See responses to comments 8-36 and 11-9.
10-18. Commenter asserts that the grazing plan must be revised to reflect the priority of
managing the grazing for the benefit of kit fox.
See responses to comments 7-12, 8-36 and 11-9.
10-19. Commenter states the Draft EIR neglects to include the impacts to kit fox habitat in Area
2 and suggests that the Draft EIR must reflect impacts to loss of habitat and movement
corridor on the entire project site.
Site Area 2 includes 204 acres of almond orchard. As described in response 11-5, the
understory of orchard habitat is generally sparse, but presumably regular, on-going
maintenance operations have taken place in that area. Pesticide application, rodent
control, blading, mowing, trenching, installation and repair of structures, roads, fences,
and utilities, and other activities routinely conducted on farm and ranch lands may affect
San Joaquin kit fox by disrupting foraging, eliminating prey or kit fox refugia, or favoring
species that compete with or prey upon kit fox. Nevertheless, because San Joaquin kit fox
can readily move through orchard habitat adjacent to grassland and ruderal habitat,
including during dispersal, mitigation for the conversion of orchard habitat to residential
and commercial development in the Santa Nella region has been recommended at a 0.5:1
to a 1:1 ratio depending on the location of the mitigation land, consistent with standard
practices within the Santa Nella Community Specific Plan Area.
The solar development proposed for the Quinto Solar Project is unlike residential and
commercial development in that it will not result in the permanent conversion of habitat
(i.e. change from grasslands to houses, parking lots, fenced yards, and the traffic associated
with residential/commercial development) that precludes or greatly impedes movement by
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kit fox. Because the solar arrays will be vegetated, rodenticides are prohibited within the
project site, and the vegetation will be managed for a low height favorable to kit fox, the
suitability of the areas currently comprising orchard habitat will be at least as high for kit
fox during the operation period of the solar project and compensatory habitat mitigation at
a 1:1 ratio for the conversion of orchard habitat to a solar array is not warranted.
Approximately 290.1 acres within Site Area 2 consists of non-native annual grassland that
that will be affected by the installation of the solar arrays. (Draft EIR, pp. 3-14, 3-19, 7-3,
see also Draft EIR Figure 26) The Draft EIR acknowledges that maintaining potential
movement corridors for SJKF, especially from south to north in the Santa Nella area, is
one of the recovery planning objectives for this species and in theory, these 290.1 acres of
grassland area might provide corridor habitat. (Draft EIR, p. 7-15, citing USFWS 1998
and Constable et al. 2009 reports.) However, as reported in the Draft EIR, recent studies
have concluded that these corridors may be suboptimal at best, in large part due to the
presence of significant movement barriers, which include but are not limited to Highway
152, Highway 33, I-5, the California Aqueduct, San Luis Reservoir, the Delta Mendota
Canal, and the O’Neill Forebay. The Draft EIR also states that these grassland habitats
are compromised due to their proximity to transportation and water conveyance
infrastructures, regular disturbance associated with anthropogenic uses in the community,
and a lack of connectivity to undisturbed habitats within the surrounding landscape.
(Draft EIR, pp. 7-3, 7-15.)

Consequently, Constable et al. (2009) concluded that the

maintenance and/or establishment of corridors north through Santa Nella may not
warrant high priority for regional SJKF conservation. (Draft EIR, pp. 7-15, 7-37.) In
addition, no SJKF have been detected anywhere on the project site since 2005 and, based
on scat surveys conducted in 2011, there is no evidence that SJKF currently use the project
site as habitat or as a movement corridor. (Draft EIR, pp. 7-33, 7-37 to 7-38.)
Given the substantial evidence described in the Draft EIR regarding the degraded baseline
conditions for SJKF habitat in the area of Site Area 2, and the lack of evidence that any
SJKF are present on the site, the County disagrees with the assertion that there will be
impacts that require compensatory mitigation associated with project operation in this
area. Notwithstanding questions about the value of the habitat in the area of the Project,
the County identified impacts and required mitigation for Site Area 1 of the project,
located south of McCabe Road, because that area is under an existing SJKF conservation
easement.

(Draft EIR, pp. 7-37 to 7-42.)

Site Area 2, which is not subject to a

conservation easement, warrants a different approach.
However, in order to address the comments on the draft EIR, the project applicant has
voluntarily agreed to extend the compensatory mitigation approach that is already being
provided for Site Area 1 to also include Site Area 2. More specifically, in addition to the
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110-acre easement area identified in the Draft EIR as mitigation measure BIO-6, the
project applicant will provide an additional easement over the 534-acre Site Area 2 area
located within the north-south SJKF movement corridor. Site Area 2 will be managed for
kit fox compatibility during the O&M phase of the project (refer to the Project Description
in the Draft EIR and mitigation measures BIO-4 and BIO-5) and, after decommissioning,
consistent with the goals contained in the SJKF Management Plan for the Monte Dorado
(Parkway) Project as described in mitigation measure BIO-6. This additional commitment
of 534 acres will provide refugia during the operational phase of the solar development
with artificial dens and a low vegetative structure supporting a prey base for kit fox
protected by a rodenticide ban. The recording of the conservation easement on these 534
acres within 15 days after the Commercial Operation Date will add approximately a mile
of width to the corridor, and thereby achieve a principle objective for kit fox recovery in
the region.
The figure on the following page entitled, “Quinto Farms Conservation Easements with
Proposed Solar Uses”, illustrates the location of the 534-acre easement as well as other
existing and proposed easement and solar use information. Note that the area proposed for
solar use in the southern portion of Site Area 1 as shown on the “Quinto Farms
Conservation Easements with Proposed Solar Uses” figure differs slightly from that shown
in Figure 29, Area within Site Area 1 Proposed for Solar Use on p. 7-19 of the Draft EIR.
Figure 29 shows a slightly larger, conservative footprint for solar uses in this area. The
area proposed for solar use in the “Quinto Farms Conservation Easements with Proposed
Solar Uses” is a refined version of the footprint area; the footprint is slightly smaller than
that illustrated in Figure 29. Also note that Figure 29 does not illustrate the southernmost
portion of Site Area 1 that would not be developed with solar uses. Consequently, the
southern extent of Site Area 1 shown in Figure 29 differs from that shown in the “Quinto
Farms Conservation Easements with Proposed Solar Uses” figure.
To reflect the commitment of the 534-acre kit fox conservation easement and to ensure
that the additional commitment is reflected in the MMRP for the project, mitigation
measure BIO-6 on p. 7-41 of the Draft EIR has been modified. Please refer to Section 4.0,
Changes to the Draft EIR (pp. 4-29 through 4-31) for the revised language.
The following factors, or land acquisition requirements, must be considered in assessing
the quality of potential mitigation habitat: 1) current land use and vegetation composition
and structure; 2) location (e.g., habitat within defined San Joaquin kit fox corridor, part of
a large block of existing habitat, adjacency to source populations, proximity to potential
sources of disturbance); 3) slope and soil composition; and 4) level of occupancy or use by
San Joaquin kit fox.
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Project Boundary
Area with Existing SJKF Conservation Easement
Area for Monte Dorado Mitigation:
1,105.43 acres
Area for Solar Use: 209.84 acres
Mitigation Areas for Solar: 209.84 acres
Area Available for other Mitigation:
(to be utilized for Quinot Solar Mitigation):
2.29 acres

Total Easement Area: 1,527.40 acres
Proposed Conservation Easement: 110 acres
Proposed Conservation Easement
After Decomissioning: 534 acres

For a detailed discussion of the project and the impacts of the project,
please refer to the Draft EIR. With regard to the footprint of the solar
project and related mitigation area, this map is conceptual in nature.

3,000 feet

Source: MCR Engineers 2012

Quinto Farms Conservation Easements with Proposed Solar Uses
Quinto PV Project Final EIR
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To meet the requirements for mitigation habitat, the mitigation lands selected for
acquisition must be of equal or greater habitat value and have an equivalent level of
contribution to the species. To achieve these objectives, the applicant has clarified that it
has used and will continue to use the following criteria when selecting mitigation lands:
•

be within the corridor described within Constable et al. 2009 or occupied source
habitat north or south of the corridor with potential to contribute to habitat
connectivity and build linkages between populations south and north of Santa Nella;

•

provide existing or restorable habitat for San Joaquin kit fox with capacity to
regenerate naturally when disturbances are removed;

•

for restored habitat to be considered functional habitat, complete restoration from
existing degraded conditions (i.e., active farming or other disturbed condition) to
conditions that match or exceed habitat conditions on the project site shall be
required. After 5 years, this habitat must consist of grassland vegetation, without
infestations of noxious or invasive weeds, consistent with the known ecology of San
Joaquin kit fox;

•

not contain hazardous wastes and/ or not be characterized by (or adjacent to areas
characterized by) high densities of invasive species that cannot be removed to the
extent that the site could not provide suitable habitat; and

•

not be located on land that is currently publicly held.

Preserved or acquired mitigation lands will be monitored and maintained per the
requirements set forth the Habitat Mitigation and Monitoring Plan prepared for the project.
A conservation easement shall be recorded on all property associated with the
mitigation lands to protect the existing biological resources in perpetuity. A conservation
easement could be held by CDFG or a “qualified easement holder”. For the 110-acre and
534-acre conservation easements, the applicant shall record the easements within 15 days
after the Commercial Operation Date or as otherwise described in mitigation measures
BIO-6. As described on pp. 4-29 through 4-31 of Section 4.0, Changes to the Draft EIR,
mitigation measure BIO-6 has been revised to define specific requirements for recording
the conservation easements.
To be a “qualified easement holder” a private land trust must have:
•

substantial experience managing conservations easements that are created to meet
mitigation requirements for impacts to San Joaquin kit fox;

•

adopted the Land Trust Alliance’s Standards and Practices; and

•

a stewardship endowment fund to pay for its perpetual stewardship obligations.
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The County of Merced shall determine whether a proposed easement holder meets these
requirements.
The applicant shall also be responsible for providing to the easement holder fees sufficient
to cover: 1) administrative costs incurred in the creation of the easement (appraisal,
documenting baseline conditions, land acquisition costs, initial clean up, etc.); and 2)
funds in the form of an endowment to cover the cost of implementing, monitoring, and
enforcing the terms of the easement in perpetuity. The amount of these administrative and
stewardship fees shall be determined by the easement holder in consultation with the
County.
The applicant shall submit a formal acquisition proposal to the County describing the
parcel(s) intended for purchase and preservation. This acquisition proposal shall discuss
the suitability of the proposed parcel(s) as compensation lands for San Joaquin kit fox in
relation to the criteria listed above. The proposal must be approved by the County prior to
the project applicant executing the conservation easement(s) and depositing the signed
easement agreement(s) into an escrow account (prior to commencing construction on the
project site). Documentation of recorded easement(s) shall be submitted to the County
within 15 days after the Commercial Operation Date. Verification of having met habitat
mitigation requirements shall be reviewed and approved by the County. If these milestones
are not met, construction shall not commence, or, if missed after the initiation of
construction, construction shall cease.
Mitigation lands will be monitored and maintained per the requirements set forth in the
Habitat Mitigation and Monitoring Plan prepared for the project. An annual report shall
be submitted to the County.
10-20. Commenter states that the Draft EIR incorrectly calculates the impact to Swainson’s
hawk foraging habitat and alleges the actual impact to 566 acres.
See responses to comments 8-14, 11-4 and 11-15.
10-21. Commenter states that the EIR must include the cumulative solar projects located in the
core kit fox recovery areas, and suggests that cumulative impacts to kit fox are significant.
The geographic area for cumulative impact analyses must be properly defined for each
affected resource to ensure that the analysis area is large enough to provide the context
necessary for understanding the health of the resource and compact enough to present a
proper perspective. An optimally sized analysis area is one that is large enough to capture
the dynamics of the resource to identify cumulative effects. If too small, projects that could
contribute to cumulative effects to the resource may be omitted; too large an analysis area
may lead to an incorrect conclusion by suggesting that the resource is more plentiful or in
better health than would a more focused analysis.
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Often it is helpful to refer to boundaries that were previously established for a resource in
the region to identify data needs and determine which past, present, and reasonably
foreseeable projects should be included in the cumulative impacts analysis. For San
Joaquin kit fox, Constable et al.’s 2009 Conservation of San Joaquin kit fox in western Merced
County, California provides a useful context within which to review cumulative impacts to
San Joaquin kit fox. Constable et al. (2009) modeled the least–cost corridor paths for kit
fox in this region (Constable et al. 2009; figures 11, 12, and 13) extending from the SimonNewman Ranch north of Santa Nella south to as far as Little Panoche Creek along the
west side of the San Joaquin Valley. The proposed Solargen solar project in Panoche
Valley is approximately eight miles south and west of the Little Panoche Creek, outside
the area used to model kit fox corridors in western Merced County.
The project is designed to enable kit fox to traverse the project area and is designed to
provide movement areas between Site Area 1 and 2 unencumbered by solar development.
Post decommissioning, the restoration and perpetual management grasslands within the
corridor would be an improvement over existing conditions. Given this fact and the
cumulative impact scenario, the contribution of the proposed project to cumulatively
significant impacts on San Joaquin kit fox in western Merced County is not cumulatively
considerable with mitigation incorporated and the project’s cumulative impact is less than
cumulatively substantial.
The Quinto Solar PV project implements a conservative approach to protect a corridor for
San Joaquin kit fox, a recognized umbrella species in the San Joaquin Valley, and provides
substantial evidence that implementation of the proposed mitigation measures would
enable this umbrella species and other grassland species to use the suboptimal corridor in
substantially the same manner that they are accustomed to doing in the absence of the
project. Moreover, the outcome of the project, which is designed to enable movement by
kit fox during the operational phase (refer to the Project Description in the Draft EIR and
mitigation measures BIO-4 and BIO-5) and, post decommissioning will be important for
the ultimate preservation and management of approximately 1,066 acres of grassland
habitat within the movement corridor (refer to the “Habitat Mitigation Summary for
Swainson’s Hawk in response to comment 8-14), with the inclusion of an approximately
534-acre conservation easement located over the Site Area 2 area within the north-south
San Joaquin kit fox movement corridor. While substantial impediments will still remain
within the corridor, the project will improve conditions within the corridor immediately
through the recording of a new conservation easement, improved management of existing
non-native grasslands, replacement of orchard habitat with non-native grasslands within
arrays managed to maintain a low vegetative structure supporting a prey base for kit fox,
and rodenticide restrictions. Long-term, the recording of the conservation easement on the
534-acre Site 2 area within 15 days after the Commercial Operation Date and eventual
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restoration of this area post-decommissioning will add approximately a mile of width to
the corridor, a principle objective for kit fox recovery in the region. Constable et al. (2009)
concluded that the maintenance and/or establishment of corridors north through Santa
Nella may not warrant high priority for regional kit fox conservation because of the
existing habitat conditions and possible existence of a population sink north of Santa
Nella. Constable et al. (2009) and the U.S. Fish and Wildlife Service (USFWS 2010),
however, have recognized the potential of corridors through Santa Nella to encourage and
facilitate kit fox movements, thereby promoting gene flow. The project as proposed would
contribute to that potential.
10-22. Commenter states that the EIR should include supporting documents such as the scat
dog survey, conservation easement, and kit fox management plan.
A hard copy of the scat dog survey, Conservation Easement and Monte Dorado Kit Fox
Management Plan referenced in the EIR are available for public review at the County
Planning and Community Development Department. In addition, plans referenced in the
Draft EIR can be accessed at the following URL: https://www.box.com/
s/c300d8d3027cf3b24acc. (CID, supra, 205 Cal.App.4th at pp. 724-725.)
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Responses to Comments from California Department of Fish and Game

11-1. The commenter’s belief that the Monte Dorado (Parkway) Project: Quinto Farms Phase 1
Conservation Easement Deed and the Monte Dorado (Parkway) Project: Quinto Farms
Phase 2 Conservation Easement Deed were executed for the purpose of conserving the site
in perpetuity for San Joaquin kit fox connectivity and habitat is noted.
The previously approved Monte Dorado Project allows residential development on three
parcels. Various conservation measures to conserve San Joaquin Kit Fox habitat were
required as mitigation for the Monte Dorado Project, including the recordation of the
above referenced easements. Moreover, the Monte Dorado project applicant dedicated an
additional 484.8 acres (Mining Mitigation Land) under the second recorded conservation
easement in exchange for allowing a 242.4 acre sand and gravel mining operation (Mining
Land) on land south of McCabe Road. However, according to the Biological Opinion
prepared for the Monte Dorado Project, “if aggregate mining does not occur on the 242.4acre area west of the California Aqueduct, then this area and the additional 242.4 acres set
aside to offset mining effects will be available as mitigation credit for other projects . . .
subject to Service review and approval on a case-by-case basis.” (Biological Opinion, p. 8.)
As part of the proposed Quinto Solar PV project, the applicant seeks to amend only the
Phase 2 Easement and more specifically the uses allowed within the Mining Land south of
McCabe Road. The Conservation Easement specifically allows for amendments, provided
such amendment is consistent with the purposes of the Conservation Easement. The
stated purpose of the Conservation Easement is: “to ensure that the Property will be
retained forever in a condition contemplated by the Conservation Instrument and to
prevent any use of the Property that will significantly impair or interfere with the
conservation values of the Property. Grantor intends that this Conservation Easement will
confine the use of the Property to such activities including, without limitation, those
involving the preservation and enhancement of native species and their habitats in a
manner consistent with the conservation purposes of this Conservation Easement and the
Conservation Instrument.” (Conservation Easement, § 1.) The Conservation Easement
includes the Conservation Instrument and all exhibits attached thereto. (Conservation
Easement, § 19.4, “Entire Agreement”.) The “Conservation Instrument” is the Formal
Section 7 Consultation on the Monte Dorado Project, including the above-referenced
Biological Opinion and amendments thereto prepared by the United States Fish and
Wildlife Service and the Final San Joaquin Kit Fox Management Plan prepared for the
project (“Kit Fox Management Plan”) attached to the Easement Agreement as Exhibit B.
Both the Kit Fox Management Plan and the BO contemplate and allow for mining
activities within the easement area. (BO, p. 7; Kit Fox Plan, p. 1.) In other words, mining
is an allowed use and is thus considered consistent with the purpose of the Conservation
Easement.
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The proposed amendment to the Conservation Easement would substitute solar uses on
approximately 210 acres instead of mining uses on 242.4 acres and specify the map
location of the solar uses in lieu of mining uses. These 210 acres are within the
Conservation Easement area. There may be a very few of those acres contiguous to and
outside the original mining use area, but these acres were determined in the Biological
Opinion to be biologically similar to those where the mining would take place. Overall,
the area is less than the 242.4 acres contemplated for mining.
Impacts associated with these improvements will remain less than significant after
mitigation, as the mitigation approach described in Draft EIR will be applied on a per-acre
basis to the 210 acres affected within the Conservation Easement.
The County has not to date approved any mining activity and any proposed future mining
activity would require County approval. As a result of the CE amendment, all potential
mining uses would be terminated on this site. According to the BO, mining activities
would be authorized for a period of 30 years to depths of 50 feet and would “result in
temporal habitat loss … and additional noise effects. Kit foxes can also be killed or harmed
by the increased amount of traffic associated with mining activities or may be crushed or
entombed by mining equipment.” (BO, pp. 40-41.) Moreover, the Kit Fox Management
Plan and BO provide that restorative measures would need to occur after mining activities
cease on the property. (See, e.g. BO, p. 7 [requiring the Mining Land to be restored at the
end of mining activities and mitigation at a 2:1 ratio, resulting in 484.8 acres of
conservation lands at the conclusion of the mining project]; BO, p.15 [upon completion of
mining activities, the Landowner would be required to re-contour the slopes surrounding
the mined area and re-vegetate the land as grassland habitat].) Even after restoration of the
Mining Land, the slope of the terrain will be between 15 and 30%, which is less suitable for
kit fox compared to the original state of the land. (BO, p. 41.)
Thus, the Conservation Easement contemplates and allows mining uses that both reduce
the suitability of 242 acres of kit fox habitat within the easement and expose kit foxes to
certain impacts during the operational period of the mine. If mining is a consistent use,
then solar uses that affect the same or fewer acres of habitat and have much less dramatic
effects than the mining activities permitted by the Easement would be consistent with the
conservation benefits intended by the Conservation Easement (i.e., mining would render
some areas unsuitable in perpetuity because of the conversion to aquatic habitat, and other
areas less suitable because of permanent changes in slope and changes in the vegetative
community adjacent to aquatic habitats as further discussed in responses to comments 11-4
and 11-12). Significantly, the solar project would only require major, on-site disturbance
during the construction phase (16 months). In contrast, the mining operation would
involve intense, industrial operations on-site for the duration of the project (30 years).
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Comparatively, the solar use substantially reduces the exposure of dispersing kit fox to
harm and harassment. In fact, the duration of construction activity within the grassland
habitat is so short relative to the frequency of kit fox sighting in the area, the change from a
prolonged mining operation to construction of a solar facility nearly removes the
likelihood of harm and harassment occurring during construction. For clarity in the record,
this is not a baseline argument but rather constitutes the required discussion of that portion
of the project proposing an amendment to the Conservation Easement.
11-2. Commenter states that the project is located within a critical portion of the north-south
movement corridor for the kit fox, and notes that CDFG and USFWS consider the Santa
Nella area a “pinch point” in the connectivity between the north and south kit fox
populations. Commenter is unable to conclude whether the kit fox corridor as proposed in
the Draft EIR is sufficient to provide the necessary exchange between northern and
southern kit fox populations to support the continued viability of the northern kit fox
population.
USFWS and CDFG have not currently designated an explicit goal for the function of the
Santa Nella kit fox corridor with respect to the population biology of the species. The
desired function for the Santa Nella kit fox corridor that may have the maximum
conservation benefit for the species would be to provide sufficient connectivity for the
recovery and persistence of the small northern range subpopulation, but this would require
a fairly high minimum immigration rate (i.e., at least five animals per year successfully
moving north through the Santa Nella corridor into the northern range). Because this is
much higher than current kit fox migration rates throughout the region and may not be
possible, this function would require substantial improvements in the Santa Nella corridors
above their current baseline conditions, which include but are not limited to barriers
created by Highway 152, Highway 33, I-5, the California Aqueduct, San Luis Reservoir,
the Delta Mendota Canal, and the O’Neill Forebay. (See also responses to comments 11-7,
8-4 and 8-11 regarding the poor quality of the exiting baseline conditions in the project
vicinity.) Merely protecting land in the Santa Nella region from future development would
be insufficient to achieve this function, because such protection would not significantly
increase dispersal rates above current levels. Consequently, while sufficient immigration
to support the recovery of the northern range population may be desirable, it is not a viable
function for corridors in the Santa Nella region if it cannot be reasonably achieved.
One defensible function for the Santa Nella kit fox corridor may be to sufficiently protect
and enhance corridors to facilitate kit fox dispersal to prevent further isolation of the
northern range population. Given that the rate of dispersal through Santa Nella is
currently quite low, and that some relatively simple options for enhancing corridor
function are available, this designated function might be achievable. See responses to
comments 11-7 and 8-11 regarding the poor quality of the existing baseline conditions.
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A critical component of defining the function of the Santa Nella kit fox corridor is to
determine whether it is to be a habitat corridor or a conduit corridor. Habitat corridors
and conduit corridors have different design requirements. The defining characteristic of a
habitat corridor is that it be incorporated into the regular home range and successfully used
by the target species for reproduction. This generally entails requirements for high habitat
quality and large corridor width. Alternatively, the purpose of a conduit corridor is to
provide a means by which animals can move between two larger habitat patches.
H. T. Harvey & Associates concludes that any of the potential San Joaquin kit fox
corridors through Santa Nella are more likely to function as conduit corridors because the
available habitat for the corridors is either too narrow or of too low quality to reliably
support continued successful reproduction. The Quinto Solar PV project implements a
conservative approach to protect a conduit corridor for SJKF in general agreement with
the principles recommended in Conservation of San Joaquin Kit Foxes in Western Merced
County, California (Constable et al. 2009, p. 43, 44) in the following ways to reduce
potential impacts to less than significant levels:
•

Only 210 acres of grassland habitat (approximately 14 to 27% of the area of an
average kit fox home range) would be affected on the west side of the California
Aqueduct, and 290.1 acres of grassland would be affected on the east side of the
Aqueduct in the Site Area 2 (19 to 37% of the area of an average kit fox home range)
and current observations of kit foxes foraging and denning within other solar projects
of a similar design and similar avoidance and minimization measures (refer to the
Project Description in the Draft EIR and mitigation measures BIO-4 and BIO-5)
indicate the solar development will remain permeable to kit fox.

•

A 110-acre conservation easement south of McCabe Road and east of the California
Aqueduct will be managed in perpetuity for kit fox. In addition, in order to address
the comments from CDFG and others, the project applicant has voluntarily agreed
to extend the compensatory mitigation approach that is already being provided for
Site Area 1 to also include Site Area 2. More specifically, in addition to the 110-acre
easement area identified in the Draft EIR as mitigation measure BIO-6, the project
applicant will provide an additional easement over the 534-acre Site Area 2 area
located within the north-south SJKF movement corridor, which will be managed for
kit fox compatibility during the O&M phase of the project (see descriptions below
and refer to the Project Description in the Draft EIR and mitigation measures BIO-4
and BIO-5) and, after decommissioning, consistent with the goals contained in the
SJKF Management Plan for the Monte Dorado (Parkway) Project as described in
mitigation measure BIO-6. (See response to comment 10-19 for more detail regarding
the additional easement.)
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•

Array foundations and supporting structures are designed to preserve existing
grassland ground cover and habitat for prey species of the SJKF, supporting use by
kit foxes during and after installation as observed at the California Valley Solar
Project in San Luis Obispo County as shown in the following Photo 1.

Photo 1. San Joaquin kit fox utilizing habitat within a solar array in San Luis
Obispo County.
•

The fencing around the perimeter of the project and solar arrays follows the
recommendations of Cypher et al. 2009 and is designed to allow passage by SJKF
and their prey species, while reducing access by coyotes and most feral dogs that
could harm kit foxes.

•

Escape dens would be installed in areas between and along the arrays to facilitate
movement of SJKF through the project area.

•

To further reduce risk to SJKF during construction, all the construction requirements
described in the USFWS Standardized Recommendations for the Protection of the
SJKF Prior to or During Ground Disturbance (USFWS 1999c) will be followed.

•

Solar array tracker units that exhibit minor noise and movement action during
operation will not operate at night when dispersing SJKF are most active.
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•

The lighting plan minimizes effects to species by aiming light downward, inward to
the facility, and only proving light where absolutely necessary for safety and security.

•

No rodenticides will be used on the project site during construction or operation
except for the possible use of zinc phosphide, which the applicant will not use unless
approved by CDFG.

•

Onsite construction activities incorporate noise-reducing features and practices to
reduce construction noise that have been observed to be compatible with kit fox
foraging, resting, and pup rearing in the vicinity.

•

Construction practices are designed to prevent species entrapment in trenches and
pipes.

•

All general trash, food-related trash items and other human-generated debris will be
stored in animal-proof containers prior to removal.

•

A worker environmental education program will be implemented.

•

Disturbed areas will be revegetated.

•

A weed control strategy will be implemented during construction and operation.

•

A grazing plan similar to those approved by CDFG and the USFWS for other solar
projects within occupied kit fox habitat will be developed to manage livestock
grazing within the Solar Generation Facility site and conservation lands.

•

An approved fire safety plan for use during construction and operation will be
developed to protect onsite and adjacent habitats.

•

To ensure the success of preserved mitigation lands required to compensate for
impacts to vegetative communities to support listed or special‐status wildlife, the
applicant shall retain a County qualified biologist to prepare a Habitat Mitigation
and Monitoring Plan (HMMP) similar to or more rigorous than the Kit Fox
Management Plan for Monte Dorado. The HMMP will be submitted to the County
of Merced for approval, prior to the issuance of a construction permit. The HMMP
will include, at a minimum, the following information:
1.

Summary of anticipated habitat impacts and the proposed mitigation.

2.

Detailed description of the location and boundaries of undisturbed project
areas proposed for preservation, offsite mitigation lands, and a description of
existing site-wide conditions. The HMMP shall include detailed analysis
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showing that the mitigation lands meet all performance criteria outlined in
other mitigation measures, such as those contained with a Habitat Restoration
and Monitoring Plan.
3.

Discussion of measures to be undertaken to enhance (e.g., through focused
management) the preserved mitigation lands for listed and special-status
species.

4.

Dedication of adequate funds consistent with a Property Analysis Record
(PAR) or PAR-like analysis to ensure perpetual management of the preserved
lands.

5.

Description of management and maintenance measures (e.g., managed
grazing, fencing maintenance, etc.).

6.

Discussion of habitat and species monitoring measures for preserved
mitigation

lands,

including

specific,

objectives,

performance

criteria,

monitoring methods, data analysis, reporting requirements, monitoring
schedule, etc.
7.

Development of a monitoring strategy for the monitoring of indirect impacts to
vegetation and wildlife from alteration to the solar and hydric regimes as a
result of solar panels.

8.

Development of a Managed Grazing Plan for mitigation lands and approval by
the County, CDFG, and the USFWS. This plan shall, at the minimum,
include an annual evaluation of rainfall and total bio mass in order to
determine the number and time period cattle could be actively grazed on
mitigation lands. Because of the uncertainty of annual rainfall continuous
adaptive management would be required.

9.

Development of a monitoring strategy, which shall serve to document the
occurrence of listed and special-status species (i.e. San Joaquin kit fox,
Swainson’s hawk, etc.) on mitigation lands. This monitoring will be conducted
for a minimum of 5 years after the completion of construction activities.
The strategy should include, at a minimum, the following:
a.

Documentation of pre-project population levels for effected species based
on results of focused pre-construction surveys and previously supplied
applicant data.
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b.

On-going monitoring of species populations upon completion of
construction activities, while the project is in operation, for a minimum of
three years.

Milestones: The HMMP must be submitted to the County prior to the issuance of
the first construction permit; prior to final County inspection final impact acreages
must be presented to the County and the mitigation lands to be preserved must be
identified.
Monitoring: The applicant (in consultation with the land trust/agency that holds
conservation easements on mitigation lands) is responsible for the monitoring of the
mitigation lands during project construction and for 3 years after the completion of
construction. Thereafter, mitigation lands shall be monitored at least once per year
by the land trust/agency that holds the conservation easements. Monitoring reports
shall be submitted to the County annually for the specified reporting period.
11-3. Commenter notes concerns regarding potential impacts to California tiger salamander and
Swainson’s hawk.
General concerns regarding California Tiger Salamander and Swainson's hawk are noted.
See response to comment 11-14 regarding impacts to California Tiger Salamander. See
responses to comments 8-15 and 11-15 regarding impacts to Swainson’s hawk.
11-4. Commenter incorrectly states that the Draft EIR evaluated the project’s impacts to kit fox
as compared to a mining operation rather than as compared to the existing physical
conditions. The discussion of biological impacts in the Draft EIR makes it clear that the
project’s potential impacts to kit fox are evaluated as compared to existing physical
conditions on the site, in compliance with CEQA. (CEQA Guidelines, § 15125, subds. (a),
(e); Neighbors for Smart Rail v. Exposition Metro Line Construction Authority (2012) 205
Cal.App.4th 552, 565.) The Draft EIR discussion of baseline conditions is consistent with
controlling legal authority. In Madera Oversight Coalition v. County of Madera (2011) 199
Cal.App.4th 48, the Fifth District Court of Appeal concluded that the baseline used in an
EIR must reflect existing physical conditions, and lead agencies have limited discretion to
adjust the baseline only insofar as the adjustment reflects conditions that actually existed at
some point prior to certification of the EIR. (Id. at pp. 89-90.) Here, the Draft EIR did not
include any adjustment to the baseline conditions, and the analysis reflects a comparison
of the project to existing physical conditions.
The Biological Resources chapter of the Draft EIR describes the existing environmental
setting land uses as including livestock grazing land dominated by non-native annual
grassland (approximately 780 acres), an almond orchard (204 acres), and disturbed aquatic
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habitat including Romero Creek and minor agricultural related pond/detention features.
(Draft EIR, p. 7-2.) In addition, the discussion of the existing setting in the Draft EIR’s
Project Description clearly sets forth the existing physical conditions on the site, which
were used to evaluate project impacts throughout the Draft EIR. (See, e.g., Draft EIR, pp.
3-2, 3-14, 3-20.)
The impact discussion for SJKF also describes recent research and analysis conducted in
the project vicinity, which concluded that the maintenance and/or establishment of SJKF
movement corridors north through Santa Nella may not warrant high priority for regional
SJKF conservation protection. (Draft EIR, p. 7-39.)

Nevertheless, the project would

result in the placement of solar arrays and associated infrastructure on 210 acres of land
within Site Area 1 and 501 acres (inclusive of both disturbed and undisturbed habitats) of
land in Site Area 2, of which approximately 204 acres is currently in orchard use. Please
refer to response to comment 9-2 which notes that Figure 4, Site Plan, in the Draft EIR has
been revised and is included in Section 4.0, Changes to the Draft EIR (pp. 4-2 and 4-3).
The approximately 210 acres on Site Area 1 are within the existing Conservation
Easement area established to protect and maintain potential SJKF movement corridors.
(Draft EIR, p. 7-38.) There may be a very few of those acres contiguous to and outside the
original mining use area, but these acres were determined in the Biological Opinion to be
biologically similar to those where the mining would take place. The on-site conservation
easement area and preserves are described as currently being in good condition, and there
were no observations of any existing on-site or off-site conditions that would impact the
corridor or the preserve function. (Draft EIR, p. 7-22.) However, as discussed in detail in
responses to comments 11-7 and 8-11, the availability of suitable habitat in the project
vicinity north of Santa Nella is low and may not be sufficient to sustain viable kit fox
populations; in fact, there is no current evidence of self-sustaining kit fox populations north
of Santa Nella.
The Draft EIR used these existing conditions as the “baseline” for purposes of
environmental analysis and concluded that, because the project could impact the use of
Site Area 1 as a movement corridor for SJKF, this was considered a potentially significant
impact. (Draft EIR, p. 7-38.) While the project would incrementally reduce the area of
land within Site Area 1 available as SJKF movement corridor, implementation of
mitigation measure BIO-5 would help protect SJKF that may use Site Area 1 or other
portions of the site from direct or indirect harm, and mitigation measure BIO-6 would
expand the acreage of land being conserved as SJKF habitat and ensure that habitat is
managed consistent with the needs of SJKF. The Draft EIR therefore concluded that the
impact would be reduced to less than significant with implementation of proposed
mitigation. (Draft EIR, p. 7-43.) See also response to comment 10-19 for a discussion of
the project applicant’s agreement to extend the compensatory mitigation approach that is
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already being provided for Site Area 1 to also include Site Area 2. In addition to the 110acre easement area identified in the Draft EIR as mitigation measure BIO-6, the project
applicant will provide an additional easement over the 534-acre Site Area 2 located within
the north-south SJKF movement corridor. Site Area 2 will be managed for kit fox
compatibility during the O&M phase of the project (refer to the Project Description in the
Draft EIR and mitigation measures BIO-4 and BIO-5) and, after decommissioning,
consistent with the goals contained in the SJKF Management Plan for the Monte Dorado
(Parkway) Project.
As held in the Madera case discussed above, the environmental setting that exists at the
time the notice of preparation is published “‘will normally constitute the baseline physical
conditions by which a lead agency determines whether an impact is significant.’” (205
Cal.App.4th at p. 565, citing Guidelines, § 15125, subd. (a); see also Madera, supra, 199
Cal.App.4th at pp. 88-89.) Neither CEQA nor the CEQA Guidelines mandates a uniform,
inflexible rule for determination of the existing conditions baseline. Rather, an agency has
discretion to decide how the existing physical conditions without the project can most
realistically be measured, as supported by substantial evidence. (Communities for a Better
Environment v. South Coast Air Quality Management Dist. (2010) 48 Cal.4th 310, 328.)
Consistent with CEQA, the Draft EIR relied upon the existing physical conditions to
determine the baseline for analyzing project impacts, and the baseline determination is
supported by substantial evidence set forth in the Draft EIR, as described above.
Separate and apart from the environmental analysis to assess the project’s impacts as
compared to the existing conditions, the Draft EIR also included a discussion of the
proposed amendment to the Conservation Easement.

This is required under CEQA

because amending the Conservation Easement is part of the proposed project. Under the
existing Conservation Easements, aggregate mining is an allowed use on 242.4 acres of the
484.8-acre easement area located west of the California Aqueduct. (Draft EIR, pp. 7-15 to
7-16, 7-22.) The Draft EIR includes a comparison of impacts to SJKF under the project as
compared to impacts to SJKF under the 242-acre mining activity allowed within Site Area
1. The purpose of an EIR under CEQA is to provide public agencies and the public with
detailed information about the project and its potential impacts. (Pub. Resources Code, §
21061.)

Consistent with CEQA’s focus on disclosure of information, this data was

provided for informational purposes and strictly in connection with the proposed easement
amendment. (Draft EIR, p. 7-22, 7-40.)
As stated in the Draft EIR, because construction and operation of solar arrays would result
in much less ground disturbance than the mining activity, the project would have less
overall impact on grasslands within the Conservation Easement area than would mining
activity. (Draft EIR, p. 7-40.) In addition, the Draft EIR notes that, with the project, the
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topography of the area would remain substantially intact whereas after restoration of land
that was formerly mined the slope of the terrain would likely be between 15 and 30
percent, which is less suitable for SJKF. (Ibid.) Further, riparian habitat that could form
along exposed mining pits would not develop and support predators and competitors of
SJKF, and the grassland community supporting small mammal prey for SJKF would
remain for the life of the project. (Ibid.) Additionally, the project would result in fewer
disturbances from human presence during project operations compared to mining
operation, during which time mining activities would result in temporal habitat loss and
significant noise effects. (Ibid.) SJKF can also be killed or harmed by the increased
amount of traffic associated with mining activities or may be crushed or entombed by
mining equipment. As a result, the Draft EIR concludes that the proposed easement
amendment would enhance the potential use of this area by SJKF relative to the approved
mining activity. (Ibid.) The Draft EIR does not, however, rely on this analysis to make its
determination regarding the significance of the project’s impacts on SJKF. (Draft EIR, p.
7-43.) Rather, as described above, the Draft EIR properly considers the existing site
conditions to determine the project’s impacts. (Draft EIR, pp. 7-38 to 7-43.)
Commenter further asserts that the Draft EIR’s conclusion (on p. 13-5) that the site would
be available for mining after the project is decommissioned indicates an intent to establish
a mining operation. The statement cited by commenter on p. 13-5 of the Draft EIR was
made in reference to the project’s potential impacts on mineral resources (p. 13-5 is located
in Section 13 of the Draft EIR, which addresses the project’s potential to impact mineral
resources). This statement does not relate to the impacts on biological resources or the
baseline used to consider those impacts. Page 13-5 of the Draft EIR states that, during the
service life of the project, designated on-site aggregate resources would be temporarily
unavailable. The Draft EIR concludes that the project would not inherently result in the
permanent loss of availability of the resources as the project would be decommissioned
and removed in the future, and therefore, the project would result in only a temporary loss
of availability of a known mineral resource.

(Draft EIR, p. 13-5.)

The proposed

conservation easement amendment would not provide for mining operations in addition to
solar uses. As stated in the Project Description in the Draft EIR, solar uses will replace
mining. The discussion on p. 13-5 is only intended to show that mineral resources would
be preserved for future use; however, because the proposed project would amend the
conservation easement to preclude mining uses, any future mining use that would occur
after the solar project is decommissioned would require approval by the County and
USFWS.
11-5. Commenter states that the baseline for kit fox should be the Habitat Management
Foundation’s 2009 annual report.

2-166

EMC PL ANNING GROUP INC .

Q UINTO S OL AR PV P RO JECT FEIR

The Draft EIR refers to the Habitat Management Foundation’s 2009 annual report on P. 721, stating that “[a]ccording to the 2009 annual report documenting conditions within the
Quinto Farms conservation easement area, the onsite corridors and the Quinto Farms
preserves were in good condition and maintained per the management plan. There were
no observations of any conditions within the Conservation Easement that would impact
corridor or preserve function. Gates were installed at the Highway 33/Delta Mendota
Canal intersection, preventing unauthorized access to the site. Rebar missing from six of
the escape dens was replaced. No SJKF or signs of SJKF were observed during the site
visits (Habitat Management Foundation 2010).”
As described in response to comment 11-4, the Draft EIR properly relied on existing
conditions as the baseline for determining impacts to biological resources, including
impacts to SJKF, consistent with CEQA requirements.
11-6. Commenter states that the project’s proposed landscape screen on Site Area 1 may limit kit
fox dispersal or prevent kit fox from using the western parcel as refugia.
A revised Landscape Screening Plan is included in Appendix B of this Final EIR and was
designed to meet the requirements of Merced County Code Section 18.38.040 and to
reduce the potential impact to the visual character/ quality of the site; with this Landscape
Screening Plan, aesthetic impacts are reduced to less than significant levels. In some cases,
the survival of individual kit fox has been reported to be inversely related to the proportion
of shrub habitat within their home ranges (Nelson 2005; Nelson et al. 2007). In this case in
the Lokern Area, a dense cover of shrubs was found to impair the predator detection and
avoidance abilities of kit fox, making the kit fox more vulnerable to coyotes. Appendix B,
Landscape Screening Plan, of the Draft EIR has been modified to include a revised
planting pallet which will include native species to be installed in a manner that maintains
the detection and avoidance abilities of kit fox, as determined by a qualified kit fox expert,
while maintaining the necessary reduction in visual impacts. Please refer to Section 4.0,
Changes to the Draft EIR (p. 4-43), where a revised planting pallet has been included in
the modified Appendix B of this Final EIR. The recommended plant palette includes the
following:


Blue oak is a medium-sized tree with a single trunk, although it occasionally has
multiple trunks. When mature, its lower branches do not typically reach the ground,
and even without regular clearance pruning, it is not likely to form a dense screen at
ground level that would harbor predators.



Toyon is a large, usually multi-stemmed, evergreen shrub. Its dense branching at
ground level provides important nesting and hiding cover for numerous birds and
small mammals (McMurray 1990). When it is pruned and/or grazed, it is not likely
to provide cover for predators of SJKF.
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Redbud is a deciduous, many-stemmed shrub or small tree with an arching canopy
that almost reaches the ground (Hauser 2006). When it is pruned, it is not likely to
provide cover for predators of SJKF.



Mariposa manzanita is an erect native perennial shrub. It can develop a single short
trunk and will typically reach a height between 6 and 12 feet. (Zimmerman 1991).
When it is pruned, it is not likely to provide cover for predators of SJKF.



Buckbrush is an erect native evergreen shrub. It can develop a treelike form and
quickly reaches a height between 8 and 11 feet (League 2005). When it is pruned, it
is not likely to provide cover for predators of SJKF.



Hoary coffeeberry is a native broadleaf, evergreen shrub that may grow 8 to 12 feet
tall with a comparable spread within 20 years (McMurray 1990). When it is pruned,
it is not likely to provide cover for predators of SJKF.

The palette does not include the following:


Oleander is not currently listed as an invasive species in California. However, it was
recently evaluated by the California Invasive Plant Council (although not listed), and
it is considered an invasive species in other areas with Mediterranean climates (CalIPC 2011). For this reason, and because it would provide a dense screen at ground
level that could harbor predators of SJKF, we recommend that it not be included in
the planting plan.

In addition, the plan includes requirements for regular clearance pruning and removal of
weeds including non-native grasses and other plant species within the landscape buffer as
required to provide a minimum 3-foot-high clearance. Mulch will also be reapplied as
required to maintain a 3-inch minimum thickness. Providing understory clearance, weed
control, and mulch replenishment would be considered part of routine site maintenance
and may need to be continued beyond the 5-year initial plant establishment period.
Commenter also questions whether the optional fruit grove associated with the O&M
building (as shown in Figure 8 in the Draft EIR) would extend outside of the pre-existing
footprint of the almond orchard and thereby present concerns for increased predation of
kit fox.
The O&M building and optional fruit grove would be located inside the footprint of the
pre-existing almond orchard; replacing almond trees with fruit trees would not change the
baseline conditions and would not create additional vegetation cover for predators.
Nevertheless, in response to this comment, Figure 8 has been revised to remove the
optional fruit grove. Please refer to Section 4.0, Changes to the Draft EIR (pp. 4-5 and 47), for reference to the change.
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11-7. Commenter states that while the Draft EIR concludes the movement corridor is suboptimal, it does not adequately assess the difficulty for kit fox to use the already degraded
corridor as a result of the project. Commenter further states that proposed mitigation
measures must reduce impacts to baseline or “near the baseline” conditions in order to
conclude impacts are less than significant.
The Draft EIR incorporates the scientific syntheses contained within Constable et al.
(2009) and the USFWS 5-year review (USFWS 2010) to conclude that the existing
baseline in the area north of Santa Nella in western Merced County that contains the
project site may be a population sink for kit foxes (i.e., occupancy levels and reproductive
output may be inadequate to maintain a local population with immigrants) due to habitat
conditions, prey abundance and availability, predation and competition with other
carnivores, and non-functioning and/or suboptimal habitat corridors (p. 3-19 of the
Biological Resources Assessment). The Draft EIR further states that baseline conditions of
the project site and vicinity support coyote and red fox, predators and competitors of kit
fox, but no kit fox. The Draft EIR relied on more than 95 km of scent dog surveys in 2011
to document the absence of sign of kit foxes (scat, dens, or tracks) on or in the vicinity of
the project.
The Draft EIR describes the baseline for San Joaquin kit foxes moving north from
occupied habitat south of Highway 152 and west of the Forebay in the direction of the
proposed solar arrays west of the California Aqueduct and explains that kit foxes would
have to traverse the Highway 152 bridge across the entrance of the Forebay and then
across the McCabe Road bridge over the aqueduct to reach the array area north of
McCabe Road. Kit foxes dispersing north from occupied habitat south of Highway 152
and east of the Forebay in the direction of the proposed solar arrays would experience even
more formidable barriers including Highway 152, the SR 33 bridge over the California
Aqueduct, the bridge over the intake canal to the Forebay pumping plant, and the McCabe
Road bridge over the Delta Mendota Canal. Consequently, Constable et al. (2009)
concluded that the maintenance and/or establishment of corridors north through Santa
Nella may not warrant high priority for regional kit fox conservation, but recognized the
potential of such corridors to encourage and facilitate kit fox movements, thereby
promoting gene flow.
Additional data supports the absence of self-sustaining population in the Northern Range.
Constable et al. (2009) concluded that “the availability of suitable habitat north of Santa
Nella is low and may not be sufficient to sustain viable kit fox populations. Indeed, …
there is no current evidence of self-sustaining kit fox populations north of Santa Nella.
Thus, these northern areas could be functioning as a population sink, as suggested by
Smith et al. (2006) and Clark et al. (2007a). If this is indeed the case, then the corridors
might adversely impact source populations by facilitating emigration from those
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populations” (Constable et al., 2009, p. 40). “Given the questionable status of kit fox
populations north of Santa Nella, the uncertainty regarding the ability of northern areas to
support viable kit fox populations, and the uncertainty regarding corridor attributes for kit
foxes, consideration should be given to whether resources might be used in an alternative
strategy to more effectively advance kit fox conservation and recovery” (Constable et al.,
2009, p. 40). Moreover, “[a]vailable data offers little support for the presence of resident
kit fox populations in the northern range. Currently, kit fox presence in the northern range
may consist primarily of occasional dispersing animals from populations to the South of
Santa Nella. It is conceivable that such animals might even persist for multiple years
resulting in reports of sightings. However, there have been no recent and indeed only two
published records of documented reproduction by kit foxes in the northern range since
1967 and both occurred in the vicinity of Bethany Reservoir in Alameda County
(Constable et al., 2009, p. 35). If self-supporting kit fox populations are not present in the
northern range, then this region could be functioning as a dispersal sink, as suggested by
Smith et al. (2006)” (Constable et al., 2009, p. 36).
The USFWS Five Year Review identified the following conditions that contribute to the
absence of functioning corridors through Santa Nella:
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•

“Within this narrow band, constriction of available habitat and occurrence of
barriers such as the San Luis Reservoir, the California Aqueduct, the Delta-Mendota
Canal, and several high traffic roads, potentially limit movements of the kit fox
(Clark et al. 2007a), especially in the northernmost portion of the band, where only
one kit fox sighting was confirmed between 1996 and 2006 (Clark et al. 2002; Clark et
al. 2003a, b; B. Cypher and J. Constable, ESRP, in litt. 2006).” (USFWS 2010).

•

In addition, “[c]anals also present substantial barriers to kit fox movement across the
canal features. Canals are known to be hazards that can result in wildlife drownings
(J. Lowe, BLM, in litt. 2007). Monitoring has shown that some wildlife species,
including red and gray fox, will utilize flumes, pipelines, and other structures to cross
canals, including the California aqueduct and the Delta Mendota canal (Johnson et
al. 1994), potentially suggesting that kit fox may achieve some cross canal
movement, although the mortality due to drowning is not known. However, use of
such structures by kit fox predators may serve to deter kit fox from using the
structures when available, and the Service has no information quantifying the use of
these features by kit fox.” (USFWS 2010).

•

Moreover, “[s]everal additional factors reduce suitability of agricultural lands for kit
fox. Agricultural lands are used more frequently (in comparison to natural lands) by
red fox and dogs, which compete with or kill kit fox (Cypher et al. 2001; Clark et al.
2005; Cypher et al. 2005a), potentially making such agricultural lands sink habitats
for the kit fox. A sink habitat is one in which an animal group does not replace itself
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or grow through reproduction; persistence of the animal depends on migration into
the site (USFWS 2010).
•

“Pesticide applications may be harmful to kit fox, while ground squirrel eradication
efforts reduce prey availability and may indirectly harm kit fox (Service 1993;
USEPA 1995; Hosea 2000).” (USFWS 2010).

•

“[I}n urban areas such as Bakersfield, the effect of higher volume roads on kit fox
dispersal is not clear, but does result in at least some mortality (Bjurlin et al. 2005),
thereby presenting at least a partial barrier to connectivity of kit fox. Four-lane
highways with median barriers generally present impermeable barriers to movement
of the kit fox compared to rural roadways (Knapp 1978, as cited in Bjurlin and
Cypher 2003).“ (USFWS 2010).

•

”Effects such as disturbance, introduction of non-native species, and exposure to
contaminants (Cypher et al. 2005b) may reduce suitability of habitat adjacent to
roads, thereby increasing both the loss of suitable habitat and the effect of such
features as barriers to kit fox movement and connectivity (See discussion of
contaminants and prey species in Factor E).” (USFWS 2010).

Conservation of San Joaquin Kit Foxes in Western Merced County, California (Constable et. al.
2009, p. 43, 44) provides the following general guidelines for corridors promoting
northward connectivity in the Santa Nella area, which were described in the Draft EIR:


Corridors should be as wide as possible.



Vegetation structure should be kept low, possibly through mowing or grazing.



Ground squirrel poisoning in and adjacent to corridors should be strictly prohibited.



Any other activities within corridors should be compatible with kit fox presence (e.g.,
grazing, daytime recreational use).



Escape cover in the form of artificial dens should be provided. As a general rule,
dens should be installed approximately every 0.25 km (0.155 miles) within the
corridor. Artificial dens could include chambered subterranean designs or simple
non-chambered surface designs.



To the extent possible, potential refugia areas should be linked by corridors and these
refugia could include storm-water drainage basins and undeveloped open space.



Corridors dedicated for kit fox use and other wildlife are preferable, but it may be
possible to combine corridors with compatible uses such as grazing and human
recreation.
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As described in response to comment 11-2, the Quinto Solar PV project protects SJKF and
reduces potential impacts to SJKF to less than significant levels by implementing a project
design and mitigation measures that are in general agreement with the above principles.
Furthermore, Constable et al.’s (2009) recommendations and the project’s implementation
of those recommendations is consistent with a primary premise contained in the original
recovery plan for the species (USFWS 1983) which is: “San Joaquin kit fox can coexist
with many human activities if moderation is exercised…[and] …consideration is given to
minimizing habitat destruction and loss of prey and denning sites”, which the project
design with mitigation incorporated achieves.
11-8. Commenter states the new 110-acre easement, escape dens and other mitigation measures
will not eliminate impacts to SJKF movement and that absent additional mitigation,
impacts to SJKF with respect to the corridor would persist.
CEQA does not require the elimination of environmental impacts. (See Pub. Resources
Code, § 21002 [requiring that impacts be mitigated through the application of mitigation
measures or adoption of alternatives, to the extent feasible.) CEQA also does not require
the use of a specific methodology, or performance of countless studies to determine
impacts. (Association of Irritated Residents v. County of Madera (2003) 107 Cal.App.4th 1383,
1397 [“CEQA does not require a lead agency to conduct every recommended test and
perform all recommended research to evaluate the impacts of proposed project”].) Nor
does CEQA require a discussion of all potential mitigation measures, as long as its
decision that impacts will be adequately mitigated is supported by substantial evidence.
(CEQA Guidelines, § 15126.4.) The Draft EIR relied on more than 95 km of scent dog
surveys in 2011 to document the absence of sign of kit foxes (scat, dens, or tracks) on or in
the vicinity of the project. CDFG did not comment negatively on the methodology
utilized in the field survey employed in the Draft EIR, the description of the existing
suboptimal nature of corridor due to existing highways, reservoirs, canals, and residential
and commercial development, nor the recommendations for activities within the existing
corridor published by the Endangered Species Recovery Program, upon which the
mitigation measures for impacts to the corridor are primarily based.
The Draft EIR provides substantial evidence that the project site is currently unoccupied
by kit fox, but should they disperse onto the site through the suboptimal corridor,
implementation of the proposed mitigation measures would enable them to use the
suboptimal corridor in substantially the same manner that they were accustomed to doing
in absence of the project. See also responses to comments 11-7, 8-4 and 8-11 regarding the
existing baseline conditions.
Given the substantial evidence described in the Draft EIR regarding the degraded baseline
conditions for SJKF habitat in the area of Site Area 2, and the lack of evidence that any
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SJKF are present on the site, the County disagrees with the assertion that impacts that
require compensatory mitigation associated with project operation in this area will persist.
Notwithstanding questions about the value of the habitat in the area of the Project, the
County identified impacts and required mitigation for Site Area 1 of the project, located
south of McCabe Road, because that area is under an existing SJKF conservation
easement.

(Draft EIR, pp. 7-37 to 7-42.)

Site Area 2, which is not subject to a

conservation easement, warrants a different approach.
However, in order to address the comments from CDFG and others, the project applicant
has voluntarily agreed to extend the compensatory mitigation approach that is already
being provided for Site Area 1 to also include Site Area 2. More specifically, in addition to
the 110-acre easement area identified in the Draft EIR as mitigation measure BIO-6, the
project applicant will provide an additional easement over the 534-acre Site Area 2 area
located within the north-south SJKF movement corridor. Site Area 2, which will be
managed for kit fox compatibility during the O&M phase of the project (refer to the Project
Description in the Draft EIR and mitigation measures BIO-4 and BIO-5) and, after
decommissioning, consistent with the goals contained in the SJKF Management Plan for
the Monte Dorado (Parkway) Project as described in mitigation measure BIO-6.
Constable et al., (2009) recognized that given that land is expensive, it may be possible to
combine corridors in the Santa Nella region with compatible uses. This is especially true
within the larger remaining areas of flat contiguous land served by existing infrastructure,
which is prime for residential and commercial development.

Converting the existing

203.6-acre orchard within Site Area 2 to a solar project designed to be low impact (e.g.,
permeable fencing, minimal visual barriers at ground level; see Project Description for
further details) and support a managed grassland community with additional design
features for kit fox (e.g., north-south lanes, artificial escape dens every 1/8 mile (0.125
mile), and rodenticide bans) is a leading example of the type of compatible use described
by Constable et al. (2009). When the commitment to record a perpetual conservation
easement over the property is factored in, the long-term benefits to the corridor width,
proximal to other conserved lands and the center of the “pinch-point” within the corridor,
are considerable, representing an important example of cooperative green design benefiting
multiple objectives and long-term sustainability.
See also response to comment 10-19.
11-9. Commenter states that sheep grazing may not maximize benefits to kit fox, because
overgrazing can eliminate forage for the kit fox prey base, and concludes that any grazing
plan should list habitat management of kit fox as its primary goal.
See responses to comments 7-12 and 8-36.
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11-10. Commenter states that the Monte Dorado Project was required to mitigate for the loss of
356.4 acres of kit fox habitat by providing a conservation easement over 1,069.2 acres at
Quinto Farms.
This statement is incorrect. The entire 1,069.2 acre area is not located on Quinto Farms;
rather, only 1,016.6 acres is located on the Quinto Farms property. The balance was
provided on the Monte Dorado site. (See p. 7 of the Monte Dorado Biological Opinion,
documenting this acreage.)
The Second Amended BO prepared for the Monte Dorado Project required an additional
52.83 acres of mitigation at Quinto Farms to replace on site mitigation at the Monte
Dorado site, which proved infeasible due to County requirements.
Commenter discusses the 242.4 mining area and the 484.8 mining mitigation area located
on Quinto Farms. The Monte Dorado BO identifies the acreages as described. It is
important to note that the mining mitigation area was not mitigation for the Monte
Dorado Project; rather, the easement on the property located south of McCabe allowed
future mining on 242.4 acres, if such use was to be permitted by the County.
Thirty-six acres of mitigation for the Arnaudo HCP was required at Quinto Farms to offset
impacts to the 12-acre wastewater treatment plant.
The mitigation obligations identified above total 1,105.43 acres (1,016.60 + 52.83 + 36
acres). These obligations have been fulfilled through the Monte Dorado Project recorded
Phase 1 (512 acres) and Phase 2 (1,015 acres) easements totaling 1,527 acres on Quinto
Farms. More specifically, the chart on the following page sets forth the required and
available mitigation land.
Please refer to the “Quinto Farms Conservation Easements with Proposed Solar Uses”
figure included in response to comment 10-19 which illustrates the “Total Acres under
Conservation Easement” shown in the table below.
The 2004 Monte Dorado Biological Opinion does not include any site-specific
requirements for the location of mitigation lands within Quinto Farms. With respect to
the required 1,016.6 acres, the Biological Opinion generally states that the obligation will
be satisfied on the “Quinto Farms property” (thereafter referred to as the “Quinto Farms
Preserve” (2004 Biological Opinion, p. 7). Further, under subheading 10, the Biological
Opinion discusses management of the Quinto Farms Preserve (Id. at pp. 21-25) and states
that a conservation easement will be placed on 1,502 acres (which includes the 1,016.6
acres required for Monte Dorado and 484.8 acres required to mitigate for mining on
Quinto Farms). No locational requirements are specified.

2-174

EMC PL ANNING GROUP INC .

Q UINTO S OL AR PV P RO JECT FEIR

MITIGATION LAND REQUIRED ON QUINTO FARMS
Monte Dorado Quinto Mitigation

1,016.60

Monte Dorado BO Number 2

52.83

Arnaudo HCP Wastewater Ponds

36.00

Quinto Solar Project (209.84 acre footprint @

419.68

2:1 mitigation obligation)
Total Acres Required

1,525.11

MITIGATION LAND AVAILABLE ON QUINTO FARMS
Phase 1

512

Phase 2

1,015.4

Total Acres Under Conservation Easement

1,527.41
Acreage Still Available for Mitigation =
2.29 acres

Note:

1

The BO reflects the acreage as 1,502 acres; the recorded conservation easement is for 1,527.4 acres. 1,527.4

acres constitutes the correct number and thus is reflected in the mitigation table above.

As for the 52.83 acres required under the 2007 Biological Opinion Amendment, no sitespecific requirements within Quinto Farms are identified. Rather, the 2007 Amendment
states that the 52.83 acres shall be located “on the parcel known as Quinto Farms.” (2007
Amendment, p. 1.) The 2007 Amendment also refers generally to the “Quinto Farms
conservation area” when describing where the 52.83 acres will be located, but this term is
not defined, and no specific location on the site is identified. (2007 Amendment, p. 2.)
Finally, the Arnaudo HCP does not include any site-specific requirements for the 36 acres
of required mitigation land. The Arnaudo HCP states that the 36 acres will be set aside “at
the Quinto property” and provides no further specification regarding the location of
required mitigation. (Arnaudo HCP, p. 26.) Figure 9 in the Arnaudo HCP identifies the
entire Quinto Farms property as the location for the 36 acres of mitigation land. (Arnaudo
HCP, p. 25.)
Assuming the County approves the Quinto Solar PV project, including the 110-acre
conservation easement described in the Draft EIR, there remains enough land within the
existing conservation easements to fulfill existing mitigation obligations. In fact, as shown
above, 2.29 additional acres remain. However, that additional acreage, which would
otherwise be available as mitigation for other projects, is being voluntarily provided by the
applicant as additional mitigation land for the Quinto Solar PV project, as reflected in the
“Habitat Mitigation Summary for Swainson’s Hawk” table contained in response to
comment 8-14, showing a total of 212.13 acres of undeveloped conservation easement
south of McCabe.
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Contrary to the commenter’s suggestion, mitigation land for the Wathen-Castanos project
and the Arnaudo Brothers project was not provided on the Quinto Farms property, only
the Wastewater Treatment Facility was proposed to be mitigated in part by using 36 acres
on Quinto Farms. Therefore, the mitigation requirements specified by the CEQA
document, HCP, and Consistency Determination for the Wastewater Treatment Facility
remain intact.
11-11. Commenter recommends the Draft EIR identify the need to replace prior mitigation
obligations and values because the project will reduce the overall SJKF quality on Site
Area 1 and could present overall impacts to the SJKF movement corridor.
Site Area 1 within the project comprises 484.8 acres dedicated in exchange for allowing a
242.4 acre sand and gravel mining operation on land south of McCabe Road. There is no
need to replace this mining mitigation obligation because the proposed project would
substitute solar uses on approximately 210 acres instead of mining uses on 242.4 acres.
See response to comment 11-1. The BO prepared by USFWS concluded that mining for 30
years would be consistent with SJKF conservation. It is logical that solar uses on less
acreage is also consistent with SJKF conservation values, for the reasons set forth below
and in response to comment 11-1. Such a determination will be made by the Service
during the Conservation Easement amendment process.
11-12. Commenter states concern regarding the location of the Easement in the area of critical
kit fox connectivity and states that amending the easement to allow solar uses in addition
to a future aggregate mine is inconsistent with the stated purpose of the easement.
See responses to comments 11-1 and 11-4.
As discussed in the Draft EIR, “[t]he proposed use of the mine site for solar generation is
more compatible with the SJKF conservation goals for the conservation easement covering
this area than the originally proposed aggregate mine. The size of the affected area would
be reduced, the topography of the area would remain substantially intact, the risk of harm
from construction activities would be reduced due to a much shorter construction
schedule, human and equipment disturbance during project operations would be reduced
relative to mining activity, riparian habitat that could form along exposed mining pits
would not develop and support predators and competitors of SJKF, and the grassland
community supporting small mammal prey for SJKF would remain for the life of the
project.” (Draft EIR, pp .7-22, 7-23.)
The Draft EIR further provides: “[t]he proposed project provides substantial benefit to
SJKF as compared to the 242-acre mining activity allowed within Site Area 1 west of the
California Aqueduct. The proposed project would replace the mining operation, which
would have an operational life of up to 30 years, with solar uses that cover approximately
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210 acres, or 32 fewer acres, for a period of 30 years. Construction and operation of the
proposed project would result in much less ground disturbance within this area than the
mining activity. Further, the proposed project would result in less disturbance from human
presence during project operations compared to the mining operation. Mining activities
result in temporal habitat loss and significant noise effects. SJKF can also be killed or
harmed by the increased amount of traffic associated with mining activities or may be
crushed or entombed by mining equipment. Also, after restoration of land that was
formerly mined, the slope of the terrain would likely be between 15 and 30 percent, which
is not as suitable for SJKF. Compared to these impacts, the proposed project would
enhance the potential use of this area by SJKF relative to the approved mining activity.”
(Draft EIR, p. 7-40.)
In sum, amending the Conservation Easement to allow solar uses instead of aggregate
mining would preclude mining on the project site by replacing mining with activities that
would interfere less with use of the area by kit fox and would be even more consistent with
the purpose of the Conservation Easement. The BO contemplates habitat loss and
increased death rates for kit fox during a planned 30 year mining term. Amending the
Conservation Easement to allow solar uses for a 30 year term on a portion of the proposed
mining site would have less impact as compared to allowing 30 years of mining activities
that are highly destructive to kit fox. Moreover, the BO contemplates restorative actions
following the use of mining; similarly, restorative actions would be required at the end of
the 30 year term for the solar project. Notably, however, after restoration of the solar
project the land would remain suitable for kit fox habitat, as compared to the mining use
which will not leave the land suitable for kit fox even after restoration.
11-13. Commenter recommends updating mitigation measure BIO-3 to extend burrowing owl
buffers from 50 to 500 meters and, if appropriate, application of artificial burrows and
habitat compensation.
Second year (2012) burrowing owl surveys have been undertaken and completed. The
results of the 2012 survey are included in Appendix C of this Final EIR. The 2012 survey
methodology was based on guidance provided in the 2012 Staff Report on Burrowing Owl
Mitigation as referenced in the comment. Based on the negative findings of the 2012
protocol survey, burrowing owl is presumed absent from the project site and from land
located within 500 feet of the boundary of the project site. As specified in mitigation
measure BIO-3 found on p. 7-32 of the Draft EIR, pre-construction surveys for burrowing
owl will be performed prior to the initiation of ground disturbing activities. If nesting
burrowing owls are found to be present on site or within 500 feet of the site prior to the
initiation of ground disturbance activities, refinements to mitigation measure BIO-3
require the implementation of avoidance and minimization measures recommended in the
CDFG 2012 Staff Report on Burrowing Owl Mitigation.
EMC PL ANNING GROUP INC .
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Refinements to mitigation measure BIO-3 have been made to ensure consistency of the
mitigation measure with the 2012 Staff Report on Burrowing Owl, including changes to
setback requirements. Pursuant to the 2012 Staff Report, a 500 meter buffer is not
necessary or required. Please refer to Section 4.0, Changes to the Draft EIR (starting on p.
4-25), for the changes to mitigation measure BIO-3.
The commenter’s recommendations on suggested revised setback requirements are noted.
11-14. Commenter states that the habitat requirements for western spadefoot toad and
California tiger salamander are similar and recommends surveys to determine whether
CTS may occur on the project site. Commenter also states that take of CTS may occur
under California ESA.
There are no known occurrences of either species on the project site or in the immediate
vicinity. The surrounding land uses within 2 kilometers (1.24 miles) of the project site
include rangeland/ annual grassland, agriculture, development, open water/ canals, and
landscaped areas. The California Natural Diversity Database does not report any
occurrences of western spadefoot toad within a ten-mile radius of the project site. The
CNDDB reports two occurrences of CTS within a nine-mile radius and one within a
seven-mile radius of the project site. All three of these occurrences are located south of the
San Luis Reservoir.
Both the spadefoot toad and CTS utilize seasonally inundated pools, ponds, and other
standing bodies of water for reproduction and larval development. A period of two or
more months of continuous inundation is necessary in order for seasonal water bodies to
support larval development for CTS. As discussed below in more detail, an examination
of the project site did not show any seasonal water bodies of sufficient duration or
inundation to consistently support reproduction of CTS. In addition, Draft EIR Appendix
E reported that 1-4 foot deep temporary pools within Romero Creek were observed to have
dried up within one week, strongly supporting the contention that there is insufficient
duration of inundation within the project site to support CTS or western spadefoot.
Further, the potential migration of these species onto or through the project site from
surrounding areas is effectively precluded by the presence of the Delta-Mendota Canal, the
California Aqueduct, Interstate 5, the San Luis Reservoir, Highway 152, Highway 33, and
the O'Neill Forebay.
Pursuant to the site surveys conducted on June 22, 2011 and on June 9 and 15, 2011 by
Foothill Associates in accordance with U.S. Fish and Wildlife standards (USFWS, 2003),
while the annual grasslands on the project site provide moderate potential as summer
refugia for California Tiger Salamander, no populations of CTS are expected to occur on
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the project site. The two excavated aquatic features on the project site provide potential
breeding habitat and may remain inundated long enough to permit maturation of
California Tiger Salamander larvae although ponding of sufficient duration was not
observed during studies in 2011 or 2012. Furthermore, these features have been isolated
from surrounding populations by the California Aqueduct, Delta-Mendota Canal,
Interstate 5, and the O’Neill Forebay for almost 40 years, since the California Aqueduct
was completed in the early 1970s. In addition, as recently as 2006, much of the acreage
within the project site was in active orchard production, making it low quality habitat for
adult CTS. Although the western half of the site is not isolated by constructed barriers,
there are no known breeding ponds within 2 kilometers (1.2 miles) of the western half of
the site, the San Luis Reservoir separates this portion of the project site from known
populations of CTS, and there are significant incompatible land uses (i.e. the San Joaquin
Valley National Cemetery) on adjacent lands.
Natural landforms, highways, and constructed water bodies create barriers isolating the
project site from known CTS populations. The Delta-Mendota Canal on the east, the
California Aqueduct on the west, and the O’Neill Forebay on the South create contiguous
boundary. Both canals have steep, concrete-lined sides and fast-moving water that prohibit
their use by CTS or spadefoot toads. The Delta-Mendota Canal is connected to the O’Neill
Forebay approximately 1 mile south of the project site. Interstate 5 crosses both canals
north of the project site, essentially creating a long narrow island that is inaccessible to
CTS immigration. The western half of the site is bordered on the east by the California
Aqueduct and on the south by the O’Neill Forebay. The landscaped grounds of the San
Joaquin Valley National Cemetery to the west are not a barrier to movement. The steep
hills of the coast range extend to the west and north of the project site. A large hill occupies
the extreme south of the project site. This half of the site is cut off from known populations
of CTS to the south by the San Luis Reservoir and is more than 10 miles from the nearest
known population to the west.
The majority of the project site and surrounding land use is moderately suitable upland
habitat for California tiger salamander refugia, but is not suitable breeding habitat.
The small excavated ponds have low potential as CTS breeding habitat. The pond located
north of McCabe Road is maintained by a pump. Observations in 2011 showed great
variability in inundation, but it may remain inundated long enough to allow CTS or
spadefoot toad larvae to complete metamorphosis. The lack of emergent vegetation in the
pit in the southeast corner of the project site indicates that it probably inundates only for
short periods after rain events, making it unsuitable for development of CTS larvae.
The artificial seasonal marsh mapped in the western portion of the project site is supported
by irrigation runoff from the adjacent San Joaquin Valley National Cemetery. Review of
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aerial photo series indicates that the origin of this feature coincided with the development
of the cemetery. There is nothing to suggest a previously existing wetland feature in this
location. Indeed, the western portion of the project site was in orchard production until
fairly recently, which strongly argues against any naturally occurring wetland feature.
This artificial wetland has little habitat value. It is very sparsely vegetated and appears to
expand and contract depending on the inputs of irrigation water.
Aerial photos from the past decade were examined by Foothill Associates for evidence of
potential breeding ponds in the surrounding area. Four created seasonal ponds were
identified in the habitat island created by the canals and highway around the eastern half
of the project site. The nearest one is an excavated stock pond located over 3 miles from
the Quinto Farms project site. The other three ponds are located at the far north end of the
habitat island, over 12 miles from the project site.
A number of water features were identified in lands accessible from the western half of the
project site. Most were created by damming small drainages in the hills to the west, and
three are excavated ponds. Aerial photo imagery from June 2011 shows that the majority
of these ponds have a short inundation period, making them unsuitable for CTS breeding
habitat. One large excavated pond is located on the San Joaquin Valley National
Cemetery, approximately one-third of a mile west of the project site. It is maintained as a
landscape feature with aeration devices, a constant water level, and reinforced concrete
edges. This pond is unsuitable as CTS breeding habitat due to the unnatural edge
conditions and the high probability that predators such as bullfrogs and crayfish have
established populations in this pond due to the constant inundation. Three relatively large
created ponds appear to remain inundated for a sufficient period for use by CTS. The
nearest of these ponds is located approximately one mile from the western boundary of the
project site and is separated from the project site by two ranges of hills plus the heavily
landscaped and maintained San Joaquin National Cemetery. Although these ponds to the
west provide potential CTS breeding habitat, they do not greatly increase the potential for
CTS to use the annual grasslands on the project site for summer refugia. Studies have
shown that the vast majority of CTS utilize refugia within approximately 1/2 mile (2600
feet) of the breeding pools, when available (USFWS, 2009).
Due to the extended isolation from other populations, the paucity of suitable breeding
sites, and past land use practices neither California tiger salamander nor western spadefoot
toad are expected to be found on the project site.
A CTS assessment, the Quinto Farms California Tiger Salamander Habitat Assessment dated
December 15 2011, was prepared for the project site and is included as Appendix E in this
Final EIR.
Regarding the comment that “take” may occur, see response to comment 8-13.
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11-15. Commenter states that the proposed mitigation parcel for Swainson’s hawk is already
under easement and thus would provide no additional mitigation value, and notes that
hawk foraging habitat can be implemented with the project’s agricultural mitigation
requirements if the agricultural crop is suitable Swainson’s hawk foraging habitat.
As described in response to comment 11-1, Site Area 1 comprises 484.8 acres dedicated in
exchange for allowing a 242.4 acre sand and gravel mining operation on land south of
McCabe Road. In other words, the conservation easement was recorded to offset future
impacts from a proposed mine. The proposed project would substitute solar uses on
approximately 210 acres instead of mining uses on 242.4 acres. Thus, the project may
utilize the “banked” mitigation in the conservation easement to offset project impacts.
Advanced mitigation planning to offset future impacts is a proven and often desirable
approach that avoids the temporal loss of habitat functions.
The tables entitled “Habitat Types within the Project Area” and “Habitat Mitigation
Summary for Swainson’s Hawk” included in response to comment 8-14 and the “Biotic
Habitats Map with Solar Project Footprint” also included in response to comment 8-14,
clearly articulate the proposed mitigation for Swainson’s hawk.

The Conservation

Easements will be actively managed for prey species benefiting kit fox and Swainson’s
hawk. CDFG recommended mitigation for impacts to foraging habitat where the habitat
management lands are actively managed for prey is 0.5:1 (preserved: impacted). As the
“Habitat Mitigation Summary for Swainson’s Hawk” table in response to comment 8-14
indicates, the mitigation for impacts to grassland habitat will exceed the required amount
of approximately 250 acres of actively managed conservation land for 500 acres of impacts
by approximately 72 acres ([212.13 + 110] – 250.05 = 72.08).
The County believes, based on the evidence provided in the Draft EIR, that the mitigation
for impacts to grassland habitat adequately mitigates impacts to Swainson’s hawk foraging
habitat. However, in order to address the comment raised by CDFG, the project applicant
has voluntarily agreed to provide 390 acres of Swainson’s hawk foraging habitat within the
992-acre conservation easement required under mitigation measure AG-1 (DEIR, p. 5-23).
Therefore, mitigation measure AG-1 shall be revised to explicitly include a provision that
Swainson’s hawk foraging habitat shall be one of the purposes for 390 acres within the
992-acre conservation easement. With this additional 390 acres of mitigation, the total
acreage preserved for this species at the start of construction through new and existing
conservation easements will be increased to approximately 712 acres as shown in the
“Habitat Mitigation Summary for Swainson’s Hawk” in the response to comment 8-14.
This amount exceeds even the most conservative estimate of impacts to Swainson’s hawk
foraging habitat (approximately 500 acres as described in response to comment 8-14) by
approximately 212 acres.

EMC PL ANNING GROUP INC .

2-181

2.0

C OMM ENTS ON THE D RAFT EIR AND R ESPONSES TO C O MMEN TS

11-16. Commenter recommends the project submit a notification of streambed alteration for the
Romero Creek crossing.
The project has been designed to avoid impacts to Romero Creek. The proposed crossing
of Romero Creek, located in the northwest portion of the project site, is sited to cross a
highly modified portion of the creek. In this reach of the creek the channel has been
excavated (it flows approximately south to north in this location) and the sides are nearvertical. The bridge described in the Draft EIR (a modified railroad flatcar) can easily be
constructed to avoid any encroachment into the streambed.
To illustrate the character of Romero Creek in the northwest portion of the site,
photographs of the creek are shown on the following figure.
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From:
To:
Cc:
Sent:
Subject:

"Gilbert, David" <DGilbert@co.merced.ca.us>
"Ron Sissem" <sissem@emcplanning.com>; "'Bret Hogge'" <Bret@river-west.com>
"Nicholson, Bill" <BNicholson@co.merced.ca.us>; "Greene, Marianne"
<MGreene@co.merced.ca.us>; "Forte, Sandra" <SForte@co.merced.ca.us>
Monday, May 21, 2012 4:56 PM
FW: comment cup 10-008

CommentletterfromValleyLandAlliance.

From: Rose Marie Burroughs [mailto:vista@fire2wire.com]
Sent: Monday, May 21, 2012 4:51 PM
To: Gilbert, David
Cc: Holland, James; Pedrozo, John; Walsh, Hubert "Hub"; Davis, Linn; Kelsey, Deidre; O'Banion, Jerry
Subject: comment cup 10-008

May 21, 2012
Dave Gilbert
Planning Department
Merced County
2222 M Street
Merced, CA 95340
Re: Draft Environmental Impact Report for the Quinto Solar PV Project CUP
10-008
Mr. Gilbert,
Valley Land Alliance summits the following comments on this project.
Our mission is to educate to save our farmland and protect our food
security. This project concerns us in the following ways:
Removing land from the Ag Preserve has the potential to take land out of
farming. The Williamson Act, one of the few tools to protect farm land,
requires land be in the Ag Preserve.
Having water available to farm is essential. This project has the potential to
take water from the land. Once taken away this may not be available in the
future should the land return to farming. We do not approve of taking water
off this land.
Putting a solar facility on productive farmland takes land out of farming. In
the future there will be more and more need to have land to grow food for
future generations. We object to this.
An alternate location must be further studied as this has not been studied
thoroughly.
The cumulative effect of taking land out of farming must be studied. There
are few needs of living things, including people: water, food, shelter and
air. These must be protected.
Bonding or similar guarantee the land will be returned to original state must

12-1

12-2

12-3

12-4
12-5

12-6

8/6/2012

Page 2 of 2

be determined.
Mitigation for loss of ag land and environmental concerns commonly occurs. The
University of California Merced is an example. We are opposed to placing solar
facilities on productive farmland.
How will this project benefit local people? The trees which will be removed have
value in cleaning the air. The energy produced we believe should benefit the local
community.
Sincerely,
Charlie Magneson, Vice President
Valley Land Alliance
P.O. Box 102, Cressey, CA 95312

8/6/2012
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12.

Responses to Comments from Valley Land Alliance

12-1. Comment noted. No response is required. See also response to comment 7-8.
12-2. Please refer to response 7-13 regarding the disposition of agricultural water allocated to
Site Area 2 by the Del Puerto Water District.
12-3. Comment noted. No response is required.
12-4. Commenter asserts that an alternative location must be studied more thoroughly.
See responses to comments 7-6, 8-2 and 8-45.
Comment noted. Section 19.0, Alternatives to the Proposed Project, starting on p. 19-1 of
the Draft EIR, includes analysis of a range of alternatives to the proposed project. The
“Alternative Merced County Project Site Location Alternative” includes an analysis of
alternative project locations starting on p. 19-18. Please refer to that analysis for more
information. Please also refer to response 8-2 regarding discussion of the Westlands Solar
Park as an alternative project location.
12-5. Comment noted. The cumulative effect of taking land out of farming is discussed in the
Draft EIR starting on p. 18-12. Additional information on the cumulative effects of
converting productive farmland can be found in responses 7-6 and 7-12.
12-6. Commenter asserts that financial bonding or similar guarantee that the land will be
returned to its original state must be identified.
See response to comment 7-5.
12-7. Mitigation for the conversion of productive farmland is included in the Draft EIR as
mitigation measure AG-1 on p. 5-23. Please also refer to responses 7-6 and 7-12 for
information on the modification of mitigation measure AG-1 to mitigate at a 2:1 ratio for
conversion of 496 acres of productive agricultural land instead mitigating at a 1:1 ratio for
conversion of 330 acres as proposed in the Draft EIR.
12-8. Comment noted. No response is required.
12-9. The proposed project would benefit local Merced County residents by generating
construction employment opportunities and long-term employment opportunities, by
generating sales taxes that can be utilized by the County as described on p. 2-35 of the
Draft EIR, and indirectly by furthering the goals of the California Renewable Energy
Portfolio Standard to reduce adverse impacts associated with global warming. As noted
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on p. 2-2 of the Draft EIR, the power to be generated by the proposed project would be
delivered into the wholesale power market to electricity providers such as utilities,
municipalities, or other purchasers. The power cannot be used directly by local consumers
given the state regulatory structure for electrical power generation and distribution.
12-10. Comment noted. The carbon dioxide sequestration value of the almond orchard trees to
be removed is noted in the Draft EIR in Table 14, Annual Operational GHG Emissions,
and discussed in further detail in Volume II of the Draft EIR, Appendix F, Greenhouse
Gas Emissions Inventory, p. F-2.
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May22,2012

Mr.DaveGilbert
MercedCountyPlanningDepartment
2222MStreet
Merced,CA95340

Re:CommentsonDEIRforQuintoSolarPVProjectCUP10Ͳ008

DearMr.Gllbert:

AmericanFarmlandTrust(AFT),aprivatenonprofitagriculturalconservation
organizationwithofficesinDavisandVisalia,respectfullysubmitsthesecommentson
theDraftEnvironmentalImpactReportontheproposedQuintoSolarEnergyproject.
Wewillbehappytodiscussthematyourconvenience.

AFTdoesnotopposesolaroranyotherrenewableenergyfacilitiesperse.Wedo,
however,believethatthey–likeanyotherkindofdevelopmentnotdirectlyrelatedto
agriculture–shouldnotbelocatedonprimeandotherproductiveagriculturalland
whenthereisafeasiblealternative.ThissamegoalisreflectedinthecurrentMerced
13-1
CountyGeneralPlan(LandUseElement,Objective7A,Policy2,atIͲ55).Moreover,
whenproductivefarmlandistakenfornonͲagriculturaluses,webelievethelossshould
bemitigatedbytheprotectionofalikeamountofcomparableland,asanumberof
jurisdictionsintheSanJoaquinValleyandelsewhereinCalifornianowrequire.The
followingcommentsandquestionsareintendedtoencourageMercedCountyto
evaluatetheQuintosolarprojectinviewofthesetwofundamentalpolicygoals.

1)AvoidanceofPrimeFarmland

Atleasthalfoftheacreageonwhichtheprojectisproposedisprimefarmland.Based
onMercedCounty’scurrentgeneralplan,theapplicantshouldshowcausewhythe
13-2
optionoflocatingthefacilityonlessproductivelandisnotfeasible.Inanycircumstance
whereanapplicantproposesaprojectonaspecifictractofland,theargumentislikely
tobemadethattherearenofeasiblealternativesbecausethisisthelandtheyownand
theyhavenoplanstobuildelsewhere.Ifthiswerethetestappliedindetermining
13-3
whethertherearefeasiblealternatives,thetestwouldbemeaninglessbecauseitwould
alwaysresultintheconclusionthattherearenoalternatives.Instead,webelievethata
moreobjectivetestshouldbeapplied,consideringotherpotentialtractsonwhichthe
facilitycouldbelocated,regardlessoftheapplicant’scurrentplans.


2)MitigationofAllAgriculturalLandConversion

Thereappearstobenojustificationwhatsoeverfortheapplicant’sproposaltomitigate
onlythelossofprimefarmland,asiftheremaining500plusacreswereinconsequential
foragriculture.NomitigationprograminCaliforniaofwhichweareawarelimits
mitigationtoprimefarmland.Thatsaid,theperacrecostofmitigatingthelossofless 13-4
productivelandwillalmostcertainlybelowerthanforprimefarmland,andthis
“discount”shouldbesufficienttoassurethattheapplicantisn’tbeingaskedtodotoo
muchtorecompensethelossofagriculturalcapacity.

3)MitigationCreditforGrazing

Theapplicant’sproposaltoclaimacreditforgrazingsheeponaportionofthelandto
beconvertedraisesaninterestingpolicyquestionand,infairness,shouldnotbe
dismissedoutofhand.However,theapplicantshouldhavetoprovidelegitimate
justificationforclaimingsuchacredit,basedonsomemeasureofhowmuchagricultural
capacitywillberestored,ascomparedwiththecapacitybeinglostontheentire1,012Ͳ
13-5
acretract.Moreover,wesuggestthattheapplicantshouldnotbecreditedwith
“agricultural”activitiesthatresultinaneconomicbenefittoitthatisunrelatedto
agricultureitself.Inthiscase,theapplicantclearlyexpectsthatgrazingsheepwillbean
economicalwaytocontrolunwantedvegetationthatwouldotherwiseposearisktothe
solarequipment.Whilethismaybeacleversolutiontoathornyproblem,ittendsto
undercuttheapplicant’sclaimthattheprimarypurposeofgrazingis,infact,toproduce
anagriculturalcommodity.

Theproposedgrazingplanisnotveryhelpfulinthisregard.Itisnotclearabouthow
muchorwhichlandwillbeusedforgrazingandoffersnodataorinformationaboutthe
carryingcapacityofthatland.Whileitsaysthat“residualdrymattertargets”willbe
met,thereisn’tenoughdetailtodeterminewhetherthetargetsarerelatedto
sustainableagriculturalyieldratherthanweedcontrol,andhowthenumberofanimals
andgrazingperiodwillbemanagedtomeetthetargets.Assuch,thegrazingplanhasall
thehallmarksofbeinganafterthoughttojustifytheproposedmitigationclaim,rather
thanawellͲconceivedagriculturalproductionplan.

Evenifthegrazingoperationcanlegitimatelybeconsideredanagriculturalenterprise–
andweareskepticalthatitcan–thereremainsthequestionofhowthemitigationratio
shouldbederived.Theapplicantclaimsaratioofroughly1ͲtoͲ3basedonacreditof166
acresagainsttheconversionof496acresofprimefarmland.(Wedonotknowhow
muchofthegrazingwilloccurontheprimefarmlandand,inanyevent,theentiretract
shouldbeconsidered.)Buttheapplicanthasnotrevealedthemethodbywhichthis
ratiowascalculated,norofferedanyevidencetosupportit.
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Onewayofcalculatingsucharatiomightbetocomparethemarketvalueofthelandif
usedfortheproposeduse,grazing,toitsvalueasanorchard,theprevioususeofat
leastaportionoftheproperty.Accordingtothe2011ReportoftheCaliforniaChapter
oftheAmericanSocietyofFarmManagersandRuralAppraisers,theaveragepriceof
grazinglandinwesternMercedCountyisroughly$800peracreascomparedwithan
averageofabout$8,000forcropland.Ifthatratio,1ͲtoͲ10,wereappliedtojustthe
primefarmland,itwouldyieldamitigationcreditofabout50acres,notthe166the
applicantclaims.

4)TemporaryConversionofFarmland

Theapplicantproposestophaseoutthesolarfacilityandrestorethelandtoagricultural
use–presumablysomethingotherthangrazing–after35years.Thisseemstobea
commonfeatureofmanysolarinstallationsnowbeingproposedinCalifornia,onethat
theirproponentshighlightasadditionaljustificationforallowingtheconversionofland
13-6
fromagriculturaluse.

Webelievethepremisethatthesefacilitiesareonlytemporaryshouldbequestioned.If,
aswehopeandanticipate,thestatebecomessignificantlydependentonsolarand
otherrenewableenergysources,theabruptphaseoutofthisandothersimilarfacilities
builtatthesametimecouldresultinasevereenergyshortage.Thiscastsdoubton
whetherthisfacility,oranysimilarfacility,will,indeed,beonlyatemporaryuseofthe
agriculturallanditdisplaces.

Thepracticalimplicationoftreatingsuchfacilitiesastemporarywouldbeatendencyto
givetheirimpactonagriculturelessscrutinythaniftheyrepresentapermanentlossof
California’sagriculturalcapacity.WeurgeMercedCountynottotakethisapproach,but
13-7
rathertobevigorousinexaminingfeasiblealternativestoprimefarmland,requiring
mitigationforlossofallagriculturalland,insistingonproofthatgrazingwillbeprimarily
anagriculturaluseandthatcreditisgivenformitigationonlywhereandtotheextentit
isdeserved.

Respectfully,






EdwardThompson,Jr.
CaliforniaDirector





3

2.0

13.

C OMM ENTS ON THE D RAFT EIR AND R ESPONSES TO C O MMEN TS

Responses to Comments from the American Farmland Trust

13-1. The discussion of Alternative 3: Alternative Project Site Location in Merced County
starting on p. 19-18 of the Draft EIR addresses the relative potential of locating the
proposed project on lands that do not contain productive farmland. The Draft EIR does
not conclude that the option of relocating the project to one or more such sites is infeasible
due to constraints posed by ownership of land.
Public Resources Code Section 21081 as referenced in the CEQA Guidelines defines
feasibility as follows:
Feasible means capable of being accomplished in a successful manner
within a reasonable period of time, taking into account economic,
environmental, social, and technological factors.
The feasibility of alternatives is based on a variety of factors of which control of land is just
one of many. Moreover, while the Draft EIR discusses and analyzes potential alternatives
to the project, the ultimate decision regarding a particular alternative’s feasibility will be
made by the County as the lead agency.
Please also refer to responses 8-2 and 8-45.
13-2. Please refer to response 7-6 regarding Merced County requirements and precedent for
requiring mitigation for conversion of productive agricultural land. The comment
regarding costs of mitigation is noted.
13-3. Commenter asserts that the applicant must show that locating the facility on nonproductive land is not feasible, and states its belief that the determination of whether there
are feasible alternatives should be based on factors other than whether the applicant owns
other available land.
See responses to comments 7-6, 7-12, 8-2 and 8-45.
13-4. Comment noted. No response is required.
13-5. Commenter asserts that the mitigation credit for sheep grazing should be justified based on
how much agricultural capacity will be restored, and should not be credited for activities
that benefit the applicant in a way that is unrelated to agriculture. Commenter further
questions the method of determining the appropriate mitigation ratio based on a discount
of mitigation requirements for the grazing plan and suggests calculation of the ratio by
comparison of the market value of the land with and without the proposed grazing. In
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addition, Commenter asserts that the grazing plan does not provide sufficient information
on the land that will be used for grazing, the carrying capacity of the land, and how
grazing targets will be met.
See responses to comments 7-6, 7-12 and 11-9. The applicant has removed the mitigation
credit for sheep grazing from the project description. As also explained in Section 4.0,
Changes to the Draft EIR (pp. 4-5, 4-13, 4-18 to 4-19 and 4-37), mitigation credit will not
be taken for sheep grazing during the 30-year operation of the project and the applicant
will mitigate impacts to 496 acres of productive agricultural land at a ratio of 2:1 by
placing a permanent agricultural conservation easement over 992 acres of irrigated
agricultural land within Merced County of equal or better quality.
Comment noted.
13-6. Comment noted. No response necessary.
13-7. Comment noted. No response necessary.
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Responses to Comments from the Merced County Department of Public
Works

14-1. The design and construction of all primary access driveways to the project site will be
required to conform to Merced County standards. It is assumed that this requirement will
be attached as a condition of approval for the proposed project.
14-2. The fact that the construction of primary access driveways will require an Encroachment
Permit from the County is acknowledged on p. 1-5 of the Draft EIR.
14-3. The request that the applicant enter into an agreement to repair any damage to McCabe
Road from construction traffic is noted.

This request can be considered in consultation

with the applicant. The requirement for such an agreement could be considered as a
condition of project approval. No further response is required.
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Following is a revised version of the summary from the Draft EIR. Additions to the text are
shown with underlines and deletions are shown with strikethroughs. Also refer to Section 4.0
Changes to the Draft EIR for other changes to the Draft EIR.

CEQA R EQUIREMENTS
CEQA Guidelines section 15123 requires that an EIR contain a brief summary of the proposed
project and its consequences. The summary must identify each significant effect with proposed
mitigation measures and alternatives that would reduce or avoid that effect; areas of controversy
known to the lead agency; and issues to be resolved, including the choice among alternatives and
whether or how to mitigate the significant effects.

T EXT OF R EVISED S UMMARY
Changes to the Summary
The text on p. S-2 of the Draft EIR is revised as follows:
The proposed project is anticipated to operate for 3530 years, during which time the
applicant would continue agricultural uses on the property by grazing sheep. After
the 3530-year service life, the project would be decommissioned and the project site
returned to its pre-project condition restored to non-native grassland.
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The text on p. S-3 of the Draft EIR is revised as follows:
Note that the California Public Utilities Commission rather than the County of Merced or
County of Stanislaus has approval authority over the construction and operation of the proposed
switchyard, which is located within Merced County, and over the reconductoring of the
transmission line, which traverses through both Merced County and Stanislaus County. These
activities are needed to enable the existing electricity transmission network, which is owned and
operated by Pacific Gas and Electric, to accept the power that would be generated by the
proposed project. Pacific Gas and Electric would apply to the California Public Utilities
Commission for approval of these improvements.
The text on p. S-3 of the Draft EIR is revised as follows:
A project substation and a new PG&E switchyard would be co-located adjacent to the California
Aqueduct in the northwest corner of Site Area 1. The substation would collect the medium
voltage circuits and step up the voltage from 34.5kV to 230kV for interconnection to PG&E's
transmission grid.
The text on p. S-4 of the Draft EIR is revised as follows:
Groundwater would supply the operational water needs approximately of about 3.516 acre-feet
per year. The operational water demand would not exceed the historical annual volume of
groundwater used for agricultural purposes on the project site.
The text on p. S-5 of the Draft EIR is revised as follows:

Commercial Sheep Grazing Plan
The project site has historically been used for both almond orchard production and grazing. To
promote the continued use of the site for agricultural production, the proposed project includes a
commercial sheep grazing plan. The plan calls for grazing sheep (at a density of one sheep per
acre) over 829 acres of the project site within which the 528-acre development footprint is
contained. Sheep would be grazed primarily for the commercial production of food and fiber,
and secondarily to reduce vegetation.

Decommissioning and Repowering
At the end of the 3530-year project service life, the project would be decommissioned.
Decommissioning and removal may include: 1) packaging modules for removal and recycling or
otherwise ensuring removal; 2) removing ancillary facilities; and 3) reclamation, revegetation,
restoration, and soil stabilization to restore the site as non-native grassland. return the site to its
3-2
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pre-project conditions, absent the existing orchard trees. The PV panels are expected to still have
a useful life and would still be capable of producing electricity. These would be marketed for
resale. Most of the project materials can be separated and recycled upon decommissioning. The
applicant has prepared a Soil Reclamation and Decommissioning Plan which describes the goals
and actions that would be implemented to decommission the project and reclaim the project site.
Within 15 days after the Commercial Operation Date, the 534-acre Site 2 area north of McCabe
Road will be placed under perpetual conservation easement. This easement shall contain the
same terms of protection and management applied to the Quinto Farms Conservation Easement
area consistent with the goals contained in the SJKF Management Plan for the Monte Dorado
(Parkway) Project.
The text on pp. S-5 and S-6 of the Draft EIR is revised as follows:

PG&E Reconductoring
The proposed project would necessitate changes to a 30-mile section of the existing Los Banos –
Westley 230 kV electrical transmission line that extends from the project site north to Westley in
Stanislaus County. The existing line is not adequately sized to accept the additional electricity
that would be generated by the proposed project. Therefore, the line or “conductor” would
require “reconductoring”. Reconductoring is the process of installing new conductor wires on
existing towers and modifying or replacing existing towers where needed to increase the capacity
of an existing transmission line. Approval of this component of the proposed project would be at
the discretion of the California Public Utilities Commission rather than Merced County or
Stanislaus the County.
The text on p. S-8 of the Draft EIR is revised as follows:
Alternatives were considered especially in light of their ability to avoid or substantially reduce
the significant impact of the project on agricultural resources resulting from conversion of
productive farmland during the 3530-year project service life and from potentially significant and
significant impacts on special-status wildlife species including San Joaquin kit fox and
Swainson’s hawk.
Almonds would continue to be farmed on 204 acres north of McCabe Road and grazing would
take place on the remaining portions of the project site.
The text on p. S-13 of the Draft EIR is revised as follows:
AES-2. The applicant shall prepare a lighting plan for implementation at the substation and
switchyard that does not adversely affect the San Luis Creek Campground. The lighting plan
shall define the proposed locations, types, and intensity of lighting to be used for security and
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operational uses at these facilities as well as design features proposed by the applicant and
additional features, as needed, to minimize potential for sky glow effects that would adversely
affect the San Luis Creek Campground. The number of lighting fixtures shall be limited to the
minimum required as shall the intensity of lighting. Light fixtures shall be installed on poles of
minimal height and/or be building mounted and positioned down and into the facilities and
shielded so that neither the lamp nor the related reflector interior surface would be visible from
outside the footprint of the facilities. The lighting plan shall be subject to review and approval by
the Merced County Planning and Community Development Department for consistency with
this mitigation prior to approval of a building permit.
The text on p. S-14 of the Draft EIR is revised as follows:
The project includes a commercial sheep grazing plan whose implementation will provide a
“credit” for 166 acres of Prime Agricultural Land. The 330 acre balance of the 496 acres of
productive farmland that would be converted is mitigated to a less than significant level through
implementation of mitigation measure AG-1 below.
AG-1. The applicant shall provide a permanent conservation easement over 330992 acres of
irrigated agricultural land within Merced County of equal to or better quality than the land
proposed for disturbance. land designated under the California Department of
Conservation Farmland Mapping and Monitoring Program as Prime Farmland to ensure
that a total of 496 acres of Prime Farmland are retained at to achieve a 12:1 ratio. (166
acres retained on-site as grazing land and 330 acres off-site) A minimum of 390 acres of
the easement will also serve the purpose of providing Swainson’s hawk foraging habitat.
The easement shall be implemented by the project applicant or through payment to a
qualified third party land trust with 501(b)(3) status, subject to review and approval of the
Merced County Planning and Community Development Department. and must be
recorded or verified prior to approval of a building permit. The easement shall be recorded
as follows: 1) the project applicant shall execute the conservation easement and shall
deposit the signed easement agreement into an escrow account prior to commencing
construction on the project site; and 2) the conservation easement shall be recorded within
15 days after the Commercial Operation Date, unless construction is not completed or the
Commercial Operation Date otherwise does not occur, in which case the applicant shall
withdraw the easement from the escrow account and the easement shall not be recorded.
In the event the easement is not recorded, the applicant shall remove the project facilities
and restore the easement area for agricultural use pursuant to the performance bond and
Soil Reclamation Plan required for the project. (See response to comment 7-5 in Section
2.0, Comments on the Draft EIR and Responses to Comments of this Final EIR discussing
the applicant’s commitment to post a performance bond to ensure completion of the
activities under the Soil Reclamation Plan, and refer to changes to page 2-33 of the Draft
EIR text as described above discussing the Soil Reclamation Plan requirements). If the
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applicant chooses the option involving payment to a qualified third party land trust instead
of an easement, then: 1) the funds necessary to satisfy the mitigation requirement will be
deposited into an escrow account prior to commencing construction on the project site;
and 2) such fees will be released to the land trust within 15 days after the Commercial
Operation Date, unless construction is not completed or the Commercial Operation Date
otherwise does not occur, in which case the funds will be released from the escrow account
and returned to the applicant.
The text on p. S-19 of the Draft EIR is revised as follows:
BIO-3. Prior to initiation of ground disturbance activities the following measures shall be
implemented:
a.

A pre-construction take avoidance survey shall be conducted by a qualified biologist for
burrowing owls within 30 days, but no less than 14 days, prior to initiating ground
disturbance activities using the recommended methods described in the Detection Surveys
section of any project construction activity according to methods described in the revised
Staff Report on Burrowing Owl Mitigation (California Department of Fish and Game
19952012). Methods to be used include walking suitable habitat area on the entire project
site and in a zoned outside the project site which may be impacted by construction
activities such as noise from construction equipment, utilizing walking transects of 100 feet
or less to allow full visual coverage of the ground surface, and avoiding impacts to owls
from surveyors (if owls or occupied burrows are identified) by maintaining distance from
them.

b.

If pre-construction surveys undertaken during the burrowing owl bird breeding season
(April 15 - July 15February 1 – August 31) determine that there are active nest burrows
within or near project construction areas (including areas of suitable habitat located
outside of, but within 300 feet150 meters of the project boundary), a setback of 75 meters
(250 feet) 200 meters from active nest burrows shall should be established within which no
construction would be permitted until the breeding season ends, consistent with the revised
Staff Report on Burrowing Owl Mitigation (California Department of Fish and Game
19952012). The setback areas shall be clearly delineated/fenced. If an encroachment of the
200-meter setback is proposed the 75 meter setback cannot be achieved, the applicant shall
consult with CDFG to identify suitable options for relocation as described in “c” below.

c.

During the non-breeding season (December through January), any resident owls may be
relocated to alternative habitat. The relocation of resident owls must be conducted
according to a relocation plan prepared by a qualified biologist in consultation with the
CDFG, as described in the revised Staff Report on Burrowing Owl Mitigation (California
Department of Fish and Game 19952012). The relocation plan shall address avoidance
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measures, selection and preparation/installation of artificial burrows on relocation lands,
passive relocation strategies (i.e., use of one-way doors that let owls leave, but not reenter a
burrow), and relocation site monitoring and reporting requirements. This plan must
provide for owl relocation to nearby lands possessing available nesting and foraging
habitat. Additionally, should the CDFG require habitat compensation for relocated
burrowing owls, the land being placed under a new conservation easement would likely
provide habitat suitable for fulfilling such a requirement.
The 2012 revised guidance indicates that when temporary or permanent burrow exclusion
and/or burrow closure is implemented, burrowing owls should not be excluded from
burrows unless or until:
•

A Burrowing Owl Exclusion Plan is developed and approved by the applicable local
CDFG office;

•

Permanent loss of occupied burrow(s) and habitat is mitigated in accordance with the
Mitigating Impacts of the revised 2012 Staff Burrowing Owl Report;

•

Temporary exclusion is mitigated in accordance with the revised 2012 Staff Burrowing
Owl Report;

•

Site monitoring is conducted prior to, during, and after exclusion of burrowing owls
from their burrows sufficient to ensure take is avoided. Conduct daily monitoring for
one week to confirm young of the year have fledged if the exclusion will occur
immediately after the end of the breeding season; and

•

Excluded burrowing owls are documented using artificial or natural burrows on an
adjoining mitigation site (if able to confirm by band re-sight).

Including the recommended measures listed above, replacement burrowing owl mitigation
lands may require habitat enhancements including enhancement or expansion of burrows
for breeding, shelter and dispersal opportunity, and removal or control of population
stressors. If the mitigation lands are located adjacent to the impacted burrow site, the
nearest neighbor artificial or natural burrow clusters shall be within at least within 210
meters (approximately 689 feet).
Should no other feasible mitigation options be available to the project applicant and a lead
agency is willing to establish and oversee a burrowing owl mitigation and conservation
fund that funds (on a competitive basis) acquisition and permanent habitat conservation,
the project applicant may participate in the lead agency’s mitigation and conservation fund
program.
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The text on p. S-24 of the Draft EIR is revised as follows:
•

To provide foraging and dispersal opportunities for SJKF, the project site shall be
periodically grazed consistent with the commercial sheep grazing plan included in the
proposed project and described in Appendix C of this EIR;

The text on p. S-26 of the Draft EIR is revised as follows:
For background information on the basis for the following modifications to mitigation measure BIO-6,
including the figure entitled “Quinto Farms Conservation Easements with Proposed Solar Uses” that is
referenced in the modifications, please refer to response to comment 10-19 in Section 2.0, Responses to
Comments, of this Final EIR.
BIO-6. As proposed by the applicant, the applicant shall place a new easement over a 110-acre
grassland area located to the north of the project site as shown in Figure 28, Existing and
Proposed SJKF Easements. The new easement area shall be managed consistent with the
goals contained in the San Joaquin Kit Fox Management Plan for the Monte Dorado
(Parkway) Project to ensure that the area functions to enhance potential SJKF movement
corridor habitat and habitat connectivity in the area. Management actions described in the
San Joaquin Kit Fox Management Plan for the Monte Dorado (Parkway) Project that
shall be implemented within the new easement area include, but may not be limited to:
•

Implementation of a grazing program to maintain vegetation levels comparable to those of
typical SJKF habitat;

•

Protection of SJKF habitat from uses that would adversely affect SJKF inhabiting or
potentially inhabiting the easement area; and

•

Installation of artificial escape tunnels every 1/8-mile along the California Aqueduct
adjacent to, but outside the of the DWR right-of-way to provide SJKF opportunities to
escape predators.

The project applicant shall execute the 110-acre conservation easement and shall deposit the
signed easement agreement into an escrow account mutually agreeable to the applicant and
CDFG prior to commencing construction on the project site. The conservation easement shall be
recorded within 15 days after the Commercial Operation Date, unless construction is not
completed or the Commercial Operation Date otherwise does not occur, in which case the
applicant shall withdraw the easement from the escrow account and the easement shall not be
recorded. In the event the easement is not recorded, the applicant shall restore the easement
area pursuant to the performance bond and Soil Reclamation Plan required for the project. (See
response to comment 7-5 in Section 2.0, Comments on the Draft EIR and Responses to
Comments of this Final EIR discussing the applicant’s commitment to post a performance bond
to ensure completion of the activities under the Soil Reclamation Plan, and refer to changes to
EMC PL ANNING GROUP INC .
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page 2-33 of the Draft EIR text as described above discussing the Soil Reclamation Plan
requirements). The applicant shall record the conservation easement prior to conducting any
earthmoving activity for the proposed project. The conservation easement shall be executed by
the applicant and a conservation operator. The conservation easement shall be reviewed and
approved in writing by CDFG and the USFWS prior to the recordation for the purpose of
confirming consistency with the San Joaquin Kit Fox Management Plan for the Monte Dorado
(Parkway) Project.
In addition, the project applicant shall place a perpetual conservation easement over the 534-acre
Site Area 2 area north of McCabe Road, as shown the figure entitled, “Quinto Farms
Conservation Easements with Proposed Solar Uses”. This easement shall contain the same
terms of protection and management applied to the Quinto Farms Conservation Easement area
consistent with the goals contained in the SJKF Management Plan for the Monte Dorado
(Parkway) Project as described above. The project applicant shall execute the 534-acre
conservation easement and shall deposit the signed easement agreement into an escrow account
mutually agreeable to the applicant and CDFG prior to commencing construction on the project
site. The conservation easement shall be recorded within 15 days after the Commercial
Operation Date, unless construction is not completed or the Commercial Operation Date
otherwise does not occur, in which case the applicant shall withdraw the easement from the
escrow account and the easement shall not be recorded. In the event the easement is not
recorded, the applicant shall restore the easement area pursuant to the performance bond and
Soil Reclamation Plan required for the project. (See response to comment 7-5 in Section 2.0,
Comments on the Draft EIR and Responses to Comments of this Final EIR discussing the
applicant’s commitment to post a performance bond to ensure completion of the activities under
the Soil Reclamation Plan, and refer to changes to page 2-33 of the Draft EIR text as described
above discussing the Soil Reclamation Plan requirements). The conservation easement shall be
executed by the applicant and a conservation operator. The conservation easement shall be
reviewed and approved in writing by CDFG and USFWS prior to the recordation for the
purpose of confirming consistency with the San Joaquin Kit Fox Management Plan for the
Monte Dorado (Parkway) Project.
The text on p. S-28 of the Draft EIR is revised as follows:
For background information on the basis for the following modification to mitigation measure BIO-8, please
refer to response to comment 8-14 in Section 2.0, Responses to Comments, of this Final EIR.
BIO-8. The applicant shall compensate for the loss of 379 499.94 acres of Swainson’s hawk
foraging habitat. Compensation shall be consistent with guidance provided in the Staff
Report Regarding Mitigation for Impacts to Swainson’s Hawks in the Central Valley of
California (CDFG 1994). Consistent with the CDFG staff report, habitat management
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lands shall be provided at the ratio of 1:1 (mitigation:impact) where such lands provide
foraging habitat or at a ratio of 0.5:1 (mitigation:impact) where such lands would be
managed to enhance and maintain Swainson’s hawk prey and foraging conditions.
Regardless of which mitigation ratio is used, the habitat management lands shall be of
equal or greater quality than that lost as a result of the proposed project. A detailed
description of the location and boundaries of the easements to be maintained and managed
as Swainson’s hawk foraging habitat shall be provided by the applicant.

EMC PL ANNING GROUP INC .
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C HANGES TO THE D RAFT EIR

This section contains text, tables, and graphics from the Draft EIR with changes indicated.
Additions to the text are shown with underlines and deletions are shown with strikethroughs.
Also refer to Section 3.0 Revised Summary for changes to the Draft EIR Summary.

Changes to Section 1.0, Introduction
The text on p. 1-4 of the Draft EIR is revised as follows:
Merced County has jurisdiction over the review and approval over all elements of the proposed
project other than upgrades to the existing power transmission grid owned by Pacific Gas and
Electric (PG&E) and the Modesto and Turlock Irrigation Districts (MID/TID).
The text on p. 1-5 of the Draft EIR is revised as follows:
The following agencies, which may be considered Responsible Agencies, may have discretionary
authority over approval of certain project elements, or alternatively, may serve in a ministerial
capacity:

Merced County


Development Agreement or Solar Benefits agreement

Modesto Irrigation District and Turlock Irrigation District


Approval of the Memorandum of Intent Agreement

EMC PL ANNING GROUP INC .
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United State Fish and Wildlife Service


Approval to amend the Monte Dorado (Parkway) Project: Quinto Farms Phase 2
Conservation Easement Deed to substitute solar uses on approximately 210 acres in place
of mining uses on 242.4 acres within the easement area
Note: The easement Grantee, The Habitat Management Foundation, must first agree to
amend the conservation easement.

Changes to Section 2.0, Project Description
The text on p. 2-2 of the Draft EIR is revised as follows:
The proposed project is anticipated to operate for 3530 years, during which time the applicant
would continue agricultural uses on the project site by implementing a commercial sheep grazing
plan, discussed in detail in the Commercial Sheep Grazing Plan section below.
Figure 4 on p. 2-1 of the Draft EIR has replaced:
The applicant has modified the design of the site plan shown in Figure 4 of the Draft EIR. The
primary change has been the relocation of the switchyard and substation from a location near
the San Luis Creek Campground in Site Area 1 to a location near the northwest corner of Site
Area 1. An accompanying minor modification in the location of solar panels has also been
made. A five-acre sheep seasonal congregation and watering area has also been identified along
the western boundary of Site Area 1. The modified Figure 4, Site Plan, is presented on the
following page.
The text on pp. 2-16 and 2-21 of the Draft EIR is revised as follows:
The switchyard, which would be owned and operated by PG&E, would be constructed adjacent
to the proposed substation. The switchyard is part of the utility network upgrades required to
enable the existing power transmission grid to accept the power generated by the proposed
project. The switchyard site dimensions are about 500 feet by 500 feet or approximately 250,000
square feet. The switchyard would contain circuit breakers; manual disconnect switches; motor
operated disconnect switches; transformers; a wave tap, tuner, and related equipment; bus,
conductor, surge arresters, and structural steel supports; ground conductors and rods;
underground conduit and cabling; a metering protection and communication control building; a
battery room building; four steel, 120-foot high poles; a 175-150-foot microwave tower, access
improvements; and perimeter fencing and lighting, all of which would be designed and
constructed based on PG&E standards and specifications which meet or exceed generally
accepted industry practices.
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Notes:
1. This design assumes that the site will be graded and
otherwise prepared by the owner as required to meet
all tolerances of the proposed tracker array (slope <
9%). Required grading is not shown on this plan.
2. 85 MPH wind zone, exposure C
3. Array shown on USGS image & customer provided
CAD file.
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Source: SunPower 2012

Figure 4

Site Plan
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Figure 8, O & M Building, on p. 2-23 of the Draft EIR is revised as follows:
Figure 8, O & M Building is revised to delete the orchard fruit trees shown in the figure. Please
refer to the revised Figure 8 on the following page.
The text on p. 2-32 of the Draft EIR is revised as follows:
A small volume of irrigation water would be required for landscaping described previously and
for watering livestock per the proposed commercial sheep grazing plan described below.
The text on pp. 2-32 and 2-33 of the Draft EIR is revised as follows:

Commercial Sheep Grazing Plan
As described in Section 5.0, Agriculture, the project site has historically been used for both
almond orchard production and grazing. Implementation of the proposed project would result in
the conversion of productive agricultural land to a solar PV power generation facility.

A

commercial sheep grazing operation would also be implemented. Please refer to Appendix C for
detail on the commercial sheep grazing plan. The plan calls for grazing of sheep over the entire
829 acres of the site that would encompass the area to be developed with solar PV panels and
related infrastructure, with sheep allowed to graze within and between solar arrays and other
improvements.
Sheep (which may include ewes, lambs, and rams) would be grazed primarily for the
commercial production of food and fiber, and secondarily to reduce vegetation heights within
the project site. Sheep are the preferred species for grazing since they are capable of closely
cropping grasses and other forage plants. Cattle are not preferred because of the potential
damage they can cause to project infrastructure. Sheep are also small enough to graze within the
solar arrays while causing a minimal amount of damage to project infrastructure. They would
effectively graze on rapid-growing annual grasses.
The commercial grazing plan includes one or two bands of sheep, totaling approximately 829
animals, which would be rotated throughout the solar arrays during the grazing season. Grazing
would commence in the late winter and early spring, when annual grasses are growing rapidly
and are highly palatable to sheep. Adjustments would be made in the rotation of the sheep to
consistently meet the residual dry material targets. Sheep grazing within the solar arrays is
intended to be flexible and conducted in a manner that reduces wildfire risk. Years with above
average productivity would have the grazing season extended until the target residual dry matter
levels are met. Years with below average productivity may have the grazing season reduced.
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The text on p. 2-33 of the Draft EIR is revised as follows:

Decommissioning and Repowering
Upon the end of the project service life, which is assumed to be 3530 years, SunPower would
decommission and remove the project facilities from the site. Decommissioning and removal
may include: 1) packaging modules for removal and recycling or otherwise ensuring removal; 2)
removing ancillary facilities; and 3) reclamation, revegetation, restoration, and soil stabilization
to return the site to its pre-project conditions, absent the existing orchard trees.
Regarding the reclamation plan, the applicant has prepared the following Soil Reclamation and
Decommissioning Plan:
Goals and Objectives
The goals of the project Soil Reclamation and Decommissioning Plan are:


Provide erosion control during all phases of project construction, operation, and
decommissioning; and



Ensure compliance for revegetation and final reclamation of the affected acres.

These goals would be implemented by use of the following plan, which details site-specific
measures and measurable compliance standards prepared using the California Surface Mining
and Reclamation Act requirements for mining projects as a general guide.
In the event that no contract extension is available at the end of the project’s contract term, and
no buyer of the energy or project facilities emerges, the solar facility would cease operation. At
that time, the project facilities would be decommissioned and dismantled and the project site
restored to pre-development conditions minus the existing orchard.
Decommissioning activities are projected to require approximately 1,200 truck trips, a workforce
of approximately 300 workers, and would take approximately 12 months to complete.
Decommissioning activities would include:


Dismantling and removal of solar panel arrays (e.g., solar panels, tracker units, DC
cabling, combiner boxes, inverters, transformers).
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Excavation and removal of all underground cabling.
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Removal of piles, poles, and posts.



Removal of roads (both graveled and paved, including the aggregate base).



Break-up and removal of concrete inverter pads and foundations.



Scarification of compacted areas.



Removal of the substation (including related facilities, such as the electrical gentie in line).



Removal of the O&M building (including related facilities, such as the septic system and
leach field).

In January 2009, SunPower officially joined PV Cycle, the Brussels-based PV trade association
dedicated to the development of PV product recycling standards. PV Cycle was founded to
implement the PV industry’s commitment to establish voluntary take-back and recycling
programs for end-of-life panels and to take responsibility for PV panels throughout their entire
value chain (PV Cycle, 2008).
The solar PV panels used for the proposed project would still have a useful life—capable of
producing electricity—for 40 years or more, although the panels are warranted for 25 years.
Because the solar PV panels are expected to still have useful electricity-producing capabilities
following decommissioning of the proposed project, the applicant has proposed to reuse and
recycle the panels at the completion of their useful life.
Decommissioning and reuse would involve removal of the panels for sale into a secondary solar
PV panel market.

The majority of the remaining project components would be recycled.

Equipment such as drive controllers, inverters, transformers, and switchgear, can either be
reused or their components recycled. Poured concrete pads would be removed and recycled or
reused as clean fill. Appropriate hazardous materials control and erosion control measures
would be used throughout the decommissioning process. Such controls would be substantially
similar to those implemented during project construction.
Reclamation Phases
Decommissioning activities would include:
1.

2.

Dismantling and removal of solar panel arrays including:
•

Solar panels arrays and tracker units

•

DC cabling, combiner boxes, inverters, and transformers.

Excavation and removal of all underground cabling. Removal of piles, poles, and posts.
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3.

Removal of roads (both graveled and paved, including the aggregate base).

4.

Break-up and removal of concrete inverter pads and foundations.

5.

Removal of the substation (including related facilities, such as the electrical gentie in line).

6.

Removal of the O&M building (including related facilities, such as the septic system and
leach field).

All decommissioning of electrical devices, equipment and wiring/cabling would be conducted in
accordance with applicable local, State, and federal standards and guidelines. Any electrical
decommissioning would include obtaining the required permits and follow lockout/tagout
procedures before de-energizing, isolating, and disconnecting electrical devices, equipment, and
wiring/cabling. Any disposal or recycling would be done in accordance with local and State
requirements.
PV Panels and Trackers. There would be approximately 320,000 PV panels. The PV panels are
expected to have a useful operational life of 40 years or more, and are warranted for 25 years.
Therefore, the PV panels are expected to have additional operational life beyond the anticipated
closure of the project. The panels may be reused after the project has been decommissioned, or
they may be recycled. The panels are anticipated to be recycled at the completion of their useful
operational life.
All panels would be disconnected, removed from the trackers, packaged, and transported to a
designated location for resale, recycling or disposal. If the panels are not to be reused in a
different location, the glass and silicon would be reclaimed, and the aluminum frames would be
recycled. The combiner boxes and underground cables would be de-energized, disconnected,
and removed.
The tracker structure supporting the PV Panels would be unbolted and disassembled using
standard hand tools, and possibly assisted by a small portable crane. The vertical steel piles,
poles, and posts supporting the racks and all steel support piles would be completely removed
and transported offsite for salvage or reuse. Any demolition debris that is not salvageable would
be transported by truck to an approved disposal area. Other salvageable equipment and/or
material would be removed from the site for resale, scrap value or disposal depending on market
conditions.
Electrical Equipment and Foundations. Decommissioning would require dismantling and
removal of the electrical equipment, including DC cabling, combiner boxes, inverters,
transformers, underground cables, and overhead lines. The O&M building (including related
facilities, such as the septic system and leachfield) and substation (including related facilities
such as the electrical gentie in line) would be removed. The equipment would be disconnected
and transported offsite by trucks. The larger slab-on-grade concrete foundations and support
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pads would be broken up by mechanical equipment (such as a backhoe-hydraulic
hammer/shovel, or jackhammer), loaded onto trucks, and removed from the site. Concrete pads
would be recycled or reused as clean fill at another location.
Prior to removal of the transformers, the oil would be pumped into a separate industry-approved
disposal container and sealed to prevent any spill during storage and/or transportation.
Equipment and material may be salvaged for resale or scrap value, depending on the market
conditions.
Driveways and Parking Area. Internal gravel driveways and parking areas would be removed
to allow for the complete restoration of these areas. Typically, the aggregate base for these areas
would be removed using a rubber-tired loader. Dump trucks would haul the aggregate to a
recycling facility or approved disposal facility.

Aggregate and base material used in the

construction of driveways would be bladed, piled and removed. Soils beneath the rock aggregate
under driveways would be de-compacted by ripping or plowing to a depth of no greater than 15
inches and would then be disked. Inverter foundations would be removed.
Other Components. Unless retained for use for the anticipated agricultural end-use, removal of
all other facility components from the site would be completed, including but not limited to
fencing, onsite wells, and security lighting. Anything deemed useable shall be recovered and
reused. All remaining components would be considered as waste and managed according to
federal, State, and local requirements. For safety and security, the security fence and lighting
would be the final component dismantled and removed from the site.
Site Restoration. The project is not considered a permanent change to the current use of the
land. Therefore, it would be possible to restore the site to non-native grassland at the end of its
useful life by ensuring:


Site cleanup followed by general surface grading.



Any excavation and/or trench resulting from the removal of equipment foundations,
tracker supports, or underground cables would be backfilled with the appropriate material
and leveled to match the ground surface.



All compacted ground would be decompacted, covered with suitable soils, and leveled.



Site soils would be managed during operation and restoration to retain nutrients.



Site soils would be prepared to allow vegetation to grow and spread as necessary.



An approved seed mix with native species included would be planted as appropriate to
provide a rapid return of nutrients and soil structure, and to protect against erosion.

EMC PL ANNING GROUP INC .
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Soil Management. Compacted areas, including driveways, parking areas, the substation yard,
and other locations, would be decompacted via deep-ripping scarification and would be regraded
to pre-project contours.
Clean topsoil would be replaced over previously compacted areas and leveled to match existing
grade.
Revegetation. The purpose of revegetation is two-fold: 1) to stabilize loose soil and reduce the
potential for wind and water erosion, and 2) to meet the objective of restoring the land uses to
possible agricultural use.
Post-Decommissioning Monitoring and Maintenance. It is not possible at this time to predict
and map all future specific onsite erosion control structures necessary to control erosion and
sedimentation prior to the completion of site restoration. Therefore, a qualified professional
supervising the restoration of the site would make specific recommendations for additional
erosion control structure placement during the time that restoration work is in progress.
Annual reports would be prepared for the first three years following the start of site
decommissioning, and would document the removal of the equipment and structures, including
but not limited to O&M building and substation including solar panels, trackers, DC cabling,
combiner boxes, inverters, transformers, and removal of the onsite driveways. The annual
report would also document the effectiveness of the revegetation program. The annual reports
shall be prepared by the applicant and submitted to the Merced County Planning Department.
This would eliminate the necessity to amend the approved Soil Reclamation Plan in the event
different mitigation structures or techniques are deemed necessary in the future, as a result of
unforeseen circumstances.
All temporary erosion control structures would be monitored and maintained on an annual basis
until such time that the revegetation program has satisfactorily passed the standards set forth in
this Soil Reclamation Plan. Prior to the start of the winter period in the year revegetation
standards are met, temporary erosion control structures would be cleaned out and improved (if
needed) one last time. These structures would subsequently be left in place to complement the
permanent erosion control protection afforded by revegetation.
The text on p. 2-34 of the Draft EIR is revised as follows:


A project site containing a lower percentage of productive agricultural land was
intentionally selected and retention of productive agricultural use on the site (sheep
grazing) is proposed;
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The text on p. 2-36 of the Draft EIR is revised as follows:
The proposed on-site switchyard would be constructed by the applicant, but owned and operated
by PG&E, and most of the existing 230 kV transmission line to be reconductored is owned and
operated by PG&E. A short portion of the line (approximately 0.7 mile) near the Westley
Substation is jointly owned by the Merced Modesto and Turlock Irrigation Districts. Neither
Merced County, nor Stanislaus County has permitting authority over PG&E or MID/TID high
voltage facilities, including reconductoring existing transmission lines and/or construction of
any new facilities (i.e., switchyard). The CPUC has exclusive permitting jurisdiction over the
utility network improvements under its jurisdiction and will be a responsible agency under
CEQA for this activity.
The text on p. 2-37 of the Draft EIR is revised as follows:
The last 0.7 mile of the line that is jointly owned by the Merced Modesto and Turlock Irrigation
Districts is supported by tubular steel poles.
The text on p. 2-37 of the Draft EIR is revised as follows:
The last 0.7 mile of the line that is jointly owned by the Merced Modesto and Turlock Irrigation
Districts is supported by tubular steel poles.

Changes to Section 3.0, Existing Setting and Policy
Consistency
The text on p. 3-22 of the Draft EIR is revised as follows:
The project site contains 496 acres of land classified as Prime Farmland and is located in an area
of the County designated as agricultural preserve. The applicant is seeking to remove the project
site from the agricultural preserve. Implementation of the project would result in conversion of
Prime Farmland to a solar PV energy generation use with the accompanying implementation of
a commercial grazing use during the anticipated 3530-year life of the project. After 3530 years
the project would be decommissioned and the land would remain available for continued
agricultural use be reclaimed to non-native grassland comprising rangeland management
compatible with grassland species. Implementation of the commercial grazing use would allow
grazing activity within the site to continue and result in the applicant being credited with 166
acres of Prime Agricultural Land. Further, aAs described in mitigation measure AG-1, the
applicant would be required to provide an off-site 992330-acre conservation agricultural
easement to mitigate for the loss permanent conversion of 496 acres of Prime Farmland. With
implementation of this action these two actions, the loss conversion of Prime Farmland that
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would result during the 35-year service life of the project would be minimized and help to offset
and the impact would be less than significant. the loss of Prime Farmland. Given these aspects of
the proposed project, it is not considered to be inconsistent with the above-noted goals,
objectives and policies regarding conversion of agricultural land to nonagricultural use.
The text on p. 3-30 of the Draft EIR is revised as follows:
Since the production capacity exceeds future demand by approximately eight times, the
temporary, incremental loss of access to on-site aggregate resources would not significantly
constrain the availability of resources needed to meet future demand during the 3530-year
service life of the proposed project.

Changes to Section 4.0, Aesthetics
Figure 19 on p. 4-25 of the Draft EIR is revised as follows:
Figure 19, Photo Simulation from Location 1 – Cemetery, has been revised to reflect the
relocation of the substation and switch yard to the northwest corner of Site Area 1. The revised
Figure 19 is shown below.
The text on p. 4-27 of the Draft EIR is revised as follows:

Less than Significant Impact – Degradation of Visual
Character/Quality of the Site as Viewed from the San Luis Creek
Campground and the O’Neill Forebay
Solar arrays and the substation and switchyard installations within the southern portion of Site
Area 1 would be highly visible to visitors to the San Luis Creek Campground, especially to
campers staying at campsites closest to the common boundary between the campground and Site
Area 1. Viewer sensitivity to the visual change from the campground is high, as is viewer
concern regarding such changes. However, the frequency of views from the campground would
be low. Landscape screening proposed as part of the project would ensure visual impacts would
be less than significant.
The text on p. 4-28 of the Draft EIR is revised as follows:
Given its higher profile and denser plantings, this area would substantially buffer views of the
solar arrays from the campground. and be especially effective at buffering views of proposed
substation and switchyard equipment with a lower vertical profile, but the upper portions of the
associated transmission line towers and microwave tower would be visible above the landscape
plantings. Please refer to Appendix B for more detail.
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Post-Project View from Cemetery Burial Site Area with Landscaped Screening

Source: SunPower Corporation 2012

Figure 19

Photo Simulation from Location 1 - Cemetery
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The text on pp. 4-28 and 4-33 of the Draft EIR is revised as follows:
Regarding views from boaters and other recreational users on O’Neill Forebay, the banks of the
Forebay along with the existing trees, vegetation, and hills located adjacent to the Forebay
would serve to screen the solar arrays and other proposed improvements from view, with the
possible exception of the taller electrical poles and microwave tower installation within the
substation or switchyard which may be marginally visible above the existing screening features.
Impacts on views from the Forebay would be less than significant.
The text on p. 4-41 of the Draft EIR is revised as follows:
Nighttime use of the adjacent San Luis Creek Campground could be affected by sources of
nighttime light or glare from the project. The proposed substation and switchyard would be
located within approximately 450 feet of the nearest campsite. If lighting at these facilities is not
designed specifically to minimize nighttime glare, use of the campground could be adversely
affected. Implementation of the applicant’s landscape screening plan would help to minimize
direct views of lighting at these facilities, but would not serve to buffer the campground from sky
glow effects of the lighting.
The text on p. 4-42 of the Draft EIR is revised as follows:
AES-2. The applicant shall prepare a lighting plan for implementation at the substation and
switchyard that does not adversely affect the San Luis Creek Campground. The lighting
plan shall define the proposed locations, types, and intensity of lighting to be used for
security and operational uses at these facilities as well as design features proposed by the
applicant and additional features, as needed, to minimize potential for sky glow effects that
would adversely affect the San Luis Creek Campground. The number of lighting fixtures
shall be limited to the minimum required as shall the intensity of lighting. Light fixtures
shall be installed on poles of minimal height and/or be building mounted and positioned
down and into the facilities and shielded so that neither the lamp nor the related reflector
interior surface would be visible from outside the footprint of the facilities. The lighting
plan shall be subject to review and approval by the Merced County Planning and
Community Development Department for consistency with this mitigation prior to
approval of a building permit.
The text on p. 4-43 of the Draft EIR is revised as follows:
Implementation of mitigation measure AES-2 would reduce operational phase nighttime lighting
impacts to a less than significant level by establishing standards for the locations, types, design,
and intensity of lighting permitted at the substation and switchyard. The standards are intended
to limit the potential that glare would be created and to limit the area affected by lighting to the
area within the boundaries of the substation and switchyard. Therefore, glare that could
compromise the intended nighttime use of the San Luis Creek Campground would be avoided.
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Changes to Section 5.0, Agriculture
The text on p. 5-15 of the Draft EIR is revised as follows:
Note that per Section 51201(c)(3), for the purpose of sheep grazing, one “animal unit” is defined
as five sheep per acre. Because only one animal per acre is proposed in the Grazing Plan, when
determining credit for preservation of agricultural values, only 20 percent credit is assigned on
site and the balance, 80 percent, is mitigated off-site.
The text on p. 5-16 of the Draft EIR is revised as follows:
Note that per Section 51201(c)(3), for the purpose of sheep grazing, one “animal unit” is defined
as five sheep per acre. Because only one animal per acre is proposed in the Grazing Plan, when
determining credit for preservation of agricultural values, only 20 percent credit is assigned on
site and the balance, 80 percent, is mitigated off-site.
The text on pp. 5-19 and 5-20 of the Draft EIR is revised as follows:

Less than Significant Impact with Mitigation – Conversion of
Prime Farmland, Farmland of Statewide Importance, or Unique
Farmland to Non-agricultural Use
Approximately 496 acres within Site Area 2 are designated Prime
Farmland. Due to a decrease in available irrigation water and a resultant
drop in crop production, only 204 of the 496 acres are currently in
agricultural crop production (an almond orchard). Nevertheless, the
project would have a significant adverse effect on all 496 acres of Prime
Farmland. Site Area 2 would be placed in a permanent kit fox
conservation easement within 15 days after the Commercial Operation
Date and reclaimed as non-native grassland after the solar use is
decommissioned. This would preclude the potential for return of Site
Area 2 to productive agricultural use. the 35-year service life of the
proposed project.
The proposed project includes an on-site commercial sheep grazing
operation to support the main operational component of the project and
maintain grassland conditions suitable for San Joaquin kit fox. As such,
management within the project site will have the duel focus of: 1)
managing grassland fuel loads for fire hazard reduction in order to
protect these facilities; and 2) contributing to conservation easement
management goals, which are primarily related to maintaining and
enhancing habitat values for San Joaquin kit fox. that would enable the
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applicant to be credited with 166 acres of on-site Prime Agricultural
Land, as defined by the Government Code. With implementation of the
commercial grazing operation, a total of 330 acres (496 acres minus 166
acres) of Prime Farmland would be converted to a non-agricultural use.
The impact to the remaining 330 acres of 496 acres of Prime Farmland is
considered significant. The impact is mitigated to less than significant by
requiring the applicant to provide a permanent off-site agricultural
conservation easement on 330 992 acres of agricultural land (a 2:1
mitigation ratio) of equal to or better quality than the land proposed for
disturbance.
The text on p. 5-20 of the Draft EIR is revised as follows:

Discussion
The proposed project would result in the temporary conversion of approximately 496 acres of
land designated as Prime Farmland under the FMMP.
The text on p. 5-20 of the Draft EIR is revised as follows:
Implementation of the proposed commercial grazing plan, described below and as set forth in
Appendix C, would enable the applicant to be credited with 166 acres of on-site Prime
Agricultural Land. Therefore, the project would ultimately convert only 330 acres out of the 496
acres of Prime Farmland located on the project site (496 acres minus 166 acres). The conversion
of 330 496 acres of Prime Farmland to a non-agricultural kit fox conservation use is considered a
significant impact under CEQA. for the temporary 305-year service life of the project. The
impact is reduced to less than significant by mitigation requiring the applicant to provide an offsite conservation easements on 330 992 acres of irrigated agricultural land of equal to or better
quality than the land proposed for disturbance land designated Prime Farmland (or at a
mitigation ratio of 2:1 consistent with County precedent).
The text on pp. 5-20 through 5-22 of the Draft EIR is revised as follows:
Continuation of Agricultural Use: The Proposed Commercial Grazing Operation. To ensure
vegetation conditions meet the objectives of managing grassland fuel loads for fire hazard
reduction and contributing to conservation easement management goals, which are primarily
related to maintaining and enhancing habitat values for San Joaquin kit fox, the proposed
project incorporates a livestock grazing plan describing specific grazing approaches that will be

used to manage and monitor vegetation within an adaptive management framework to
assess the effectiveness of livestock grazing. the continued use of the site for agricultural
production, the proposed project includes a commercial sheep grazing plan that would be
implemented upon completion of project construction.
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The plan calls for utilization of grazing as a management tool grazing of sheep over the entire
829 acres of the site that would be leased by SunPower for development and operation of the
proposed project, with sheep grazed among the solar panels and other improvements. As
discussed in Section 2.0, Project Description, the solar panels or solar arrays would be mounted
on metal poles approximately eight feet above the ground which would allow sheep the ability to
graze in the area below the solar arrays.
Sheep (which may include ewes, lambs and rams) would be grazed primarily for the commercial
production of food and fiber, and secondarily for vegetation/weed control within the project site.
The commercial grazing plan includes one or two bands of sheep, which may or may not include
ewes, lambs, and rams) totaling approximately 829 animals (one sheep per acre), which would
be rotated throughout the site, including the area containing the solar arrays, during the grazing
season. Adjustments would be made in the rotation of the sheep to consistently meet the fire and
conservation easement management goals. residual dry material targets. Sheep grazing within
the solar arrays is intended to be flexible and conducted in a manner that reduces wildfire risk.
Grazing would commence in the late winter and early spring, when annual grasses are growing
rapidly and are highly palatable to sheep. Years with above average productivity would have the
grazing season extended until the target residual dry matter levels are met. Years with below
average productivity may have the grazing season reduced or suspended.. The commercial
grazing plan is included in Appendix C.
Prior to the issuance of a building permit the applicant shall, at the applicant’s expense, retain a
County approved qualified restoration ecologist or biologist to prepare a grazing plan for the
project to be administered during the construction and operation of the project, and for the
mitigation lands. The grazing plan shall be submitted to the County of Merced for review and
approval. The grazing plan shall include, but not be limited to, the following:
1.

Timing and duration of grazing depending on seasonal conditions (i.e., rainfall,
temperature);

2.

Discussion of the differences of relying on sheep instead of cattle to meet vegetation
management objectives;

3.

Detailed measures to ensure the persistence of and prevent the extirpation of annual
grassland species, including listed and rare plant species;

4.

Detailed maps of any fencing required for grazing and a detailed plan for ensuring that any
interior fencing does not have additional impacts on wildlife movement;

5.

Analysis of the effects of grazing on soil compaction from or trampling on vegetation or
the spread of invasive weed seed through hooves, scat, or fur of livestock;
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6.

Development of a monitoring plan that will facilitate the examination of the effects of
grazing on surrounding wildlife and plant and wildlife biodiversity; and

7.

Development of a plan for adaptive strategies to ensure that grazing is managed to benefit
native wildlife and vegetation.

The grazing plan shall be an adaptive management tool. Grazing management strategies will be
evaluated over time. Modifications to the strategies used or to the techniques used to accomplish
each strategy will be implemented based on results, experience, and the latest research.
Alterations to the plan must be reviewed and approved by of the County in consultation with
CDFG and the USFWS before being implemented.
Milestones: Prior to the issuance of a construction permit the County must approve the grazing
plan in consultation with the USFWS and CDFG.
Monitoring: A report, from a County-approved land management entity, detailing grazing plan
strategies and results shall be submitted to the County annually to ensure the compliance with
measures set forth in the grazing plan.
Commercial grazing operations such as the grazing plan proposed as part of the project are, by
definition, “agricultural” uses. For example, as stated in the Williamson Act (California
Government Code Section 51201(b)), an agricultural use “means use of land, including but not
limited to greenhouses, for the purpose of producing an agricultural commodity for commercial
purposes As stated in California Government Code Section 51201(b), an agricultural commodity
“means any and all plant and animal products produced in this state for commercial
purposes….” Moreover, the County’s Zoning Code Section 18.56.010(B) provides that
“agricultural operations” includes the “raising of livestock, fur-bearing animals, fish, or poultry,
and any practices performed by a farmer or on a farm as incident to, or in conjunction with such
farming operations.” Thus, the applicant’s proposal to graze animals for a commercial purpose
constitutes an agricultural use of the project site.

1

1

/ Additional provisions also support the conclusion that converting cultivated land into grazing land does not
impact the status of the land as “agricultural land.”
The Legislature has declared a major principle of the state’s agricultural policy is “[t]o increase the sale of crops and
livestock products…” (Food & Agr. Code, § 821, subd. (a) [emphasis added].) In light of this goal, the Legislature has
recognized that “[t]he long-term conservation of agricultural land is necessary to safeguard an adequate supply of
agricultural land…” (Pub. Resources Code, § 10201, subd. (d) [Agricultural Land Stewardship Program finding]
(emphasis added).) The Agricultural Land Stewardship Program defines “agricultural land” to include commercial
grazing land as defined by Section 65570 of the Government Code. (Pub. Resources Code, § 10213, subd. (a) (emphasis
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The proposed commercial grazing plan also maintains “Prime Agricultural Land,” defined by
California Government Code Section 51201(c) (Williamson Act) as “land that can support an
annual carrying capacity of at least one animal unit per acre” or is land that qualifies as Class I
and II under the Natural Resources Conservation Service classification of land. For commercial
sheep grazing, one “animal unit” is defined as five sheep per acre. In other words, land that
supports five sheep per acre constitutes Prime Agricultural Land. As discussed above, the project
includes an on-site commercial grazing operation that supports an annual carrying capacity of
one sheep per acre of land to be disturbed. Using a ratio of five sheep per acre (or 0.2) versus one
sheep per acre, the applicant would be credited with 166 acres of on-site Prime Agricultural
Land, as defined by the Government Code (829 acres x 0.2 = 166 acres).
Therefore, with implementation of the proposed commercial grazing operation that provides a
credit of 166 acres of Prime Agricultural Land on-site, the proposed project would result in the
conversion of 330 of the 496 acres of designated Prime Farmland to a non-agricultural use, at
least for the temporary 35-year service life of the project.
The text on p. 5-22 of the Draft EIR is revised as follows:
Conversion of Agricultural Land. The proposed project would have a service life estimated at
approximately 3530 years., during which time the applicant would continue agricultural uses of
the property that produce food and fiber, consistent with the commercial grazing plan.

added).) Government Code Section 65570 defines “grazing land” to mean “land on which the existing vegetation,
whether grown naturally or through management, is suitable for grazing or browsing of livestock.” (Gov. Code, §
65570, subd. (b)(3).)
Additionally, for the purposes of the tax code “land used in farming” includes land used “for the sustenance of
livestock.” (Rev. & Tax. Code § 24377, subd. (b).) Similarly, the California Streets and Highway Code also recognizes
that “farm acreage” includes “land being used for pasture or grazing…” (Sts. & Hy. Code, § 8121.5.)
The Agricultural Land Stewardship Program not only recognizes that grazing land is agricultural land, but it appears
to recognize that some nonfarm uses may be compatible with agricultural land. Specifically, the program states that
the Legislature desired to “protect farming and ranching operations in agricultural areas from nonfarm or non-ranch
land uses that may hinder and curtail farming or ranching operations.” (Pub. Resources Code, § 10202, subd. (b)
(emphasis added).) The program does not suggest that farms and ranches need to be protected from all nonfarm and
non-ranch land uses, such as those that do not hinder or curtail farming or ranching.
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The text on p. 5-23 of the Draft EIR is revised as follows:
The project would result in the temporary loss or conversion of 496330 acres of land designated
as Prime Farmland resulting in a significant impact. Implementation of mitigation measure AG1 would reduce the impact to a less than significant level.
The text on p. 5-23 through 5-24 of the Draft EIR is revised as follows:

Mitigation Measure
The proposed project would result in the conversion of approximately 496 acres of Prime
Farmland, a portion of which is now in orchard use. Implementation of the proposed
commercial sheep grazing plan would enable the applicant to be credited with 166 acres of onsite Prime Agricultural Land, as defined by the Government Code. However, a total of 330 acres
of Prime Farmland must still be preserved to off-set the conversion of the balance of the 496
acres of Prime Farmland. Implementation of the following mitigation measure would ensure
that 992 acres an additional 330 acres of irrigated agricultural land of equal to or better quality
than the land proposed for disturbance Prime Farmland are conserved in perpetuity, thereby
reducing the impact of converting land designated Prime Farmland, Unique Farmland and
Farmland of Statewide Importance to a less than significant level.
AG-1. The applicant shall provide a permanent conservation easement over 330 992 acres of
irrigated agricultural land within Merced County of equal to or better quality than the land
proposed for disturbance. land designated under the California Department of
Conservation Farmland Mapping and Monitoring Program as Prime Farmland to ensure
that a total of 496 acres of Prime Farmland are retained at to achieve a 12:1 ratio. (166
acres retained on-site as grazing land and 330 acres off-site consistent with the County’s
past productive farmland conservation mitigation practice). A minimum of 390 acres of
the easement will also serve the purpose of providing Swainson’s hawk foraging habitat.
The easement shall be implemented by the project applicant or through payment to a
qualified third party land trust with 501(b)(3) status, subject to review and approval of the
Merced County Planning and Community Development Department. and must be
recorded or verified prior to approval of a building permit. The easement shall be recorded
as follows: 1) the project applicant shall execute the conservation easement and shall
deposit the signed easement agreement into an escrow account prior to commencing
construction on the project site; and 2) the conservation easement shall be recorded within
15 days after the Commercial Operation Date, unless construction is not completed or the
Commercial Operation Date otherwise does not occur, in which case the applicant shall
withdraw the easement from the escrow account and the easement shall not be recorded.
In the event the easement is not recorded, the applicant shall remove the project facilities
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and restore the easement area for agricultural use pursuant to the performance bond and
Soil Reclamation Plan required for the project. (See response to comment 7-5 in Section
2.0, Comments on the Draft EIR and Responses to Comments of this Final EIR discussing
the applicant’s commitment to post a performance bond to ensure completion of the
activities under the Soil Reclamation Plan, and refer to changes to page 2-33 of the Draft
EIR text as described above discussing the Soil Reclamation Plan requirements). If the
applicant chooses the option involving payment to a qualified third party land trust instead
of an easement, then: 1) the funds necessary to satisfy the mitigation requirement will be
deposited into an escrow account prior to commencing construction on the project site;
and 2) such funds will be released to the land trust within 15 days after the Commercial
Operation Date, unless construction is not completed or the Commercial Operation Date
otherwise does not occur, in which case the funds will be released from the escrow account
and returned to the applicant.
The text on p. 5-24 of the Draft EIR is revised as follows:

Significance after Implementation of Mitigation
Given the implementation of the proposed commercial grazing plan and purchase of an off-site
easement of 330 992 acres of irrigated agricultural land within Merced County of equal to or
better quality than the 496 acres proposed for disturbance (a 2:1 ratio), Prime Farmland as well
as the fact that the conversion of 330 acres of productive farmland to non-agricultural use would
be temporary and the site would be returned to full agricultural use in 35 years, the impact of the
proposed project on conversion of productive agricultural land is considered to be less than
significant after mitigation. Implementation of mitigation measure AG-1 would ensure that the
temporary conversion of 330 496 acres of Prime Farmland productive farmland to nonagricultural uses would be compensated by permanently conserving two times the amount of
agricultural land of equal to or better quality Prime Farmland off-site.

Changes to Section 7.0, Biological Resources
Figure 26, Habitat Map, on p. 7-5 of the Draft EIR is revised as follows:
Figure 26 has been modified to correct an error. Figure 26 as shown in the Draft EIR incorrectly
illustrated the almond orchard within Site Area 2 as being too large. Please refer to the modified
Figure 26 shown below.
The text on p. 7-21 of the Draft EIR is revised as follows:
Goals detailed in the conservation easement include the following (p. 21, United States Fish and
Wildlife Service 2004):
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1.

Convert existing dry farmed hay fields to grazed rangeland;

2.

Implement a grazing program throughout the preserve to maintain vegetation levels
comparable to those of typical SJKF habitat;

3.

Protect SJKF habitat areas from uses that would adversely affect SJKF inhabiting or
potentially inhabiting these areas (for mining area, this applies to land following
restoration); and

4.

Install artificial escape tunnels every 1/8-mile along the Delta-Mendota Canal California
Aqueduct adjacent to but outside the of the DWR right-of-way to provide SJKF
opportunities to escape predators.

The text on p. 7-16 of the Draft EIR is revised as follows:
Consequently, the conservation easement language will need to be modified to reflect that the
proposed solar uses would be permitted by the USFWS for a term of 3530 years instead of the
aggregate mining use.
The text on p. 7-21 of the Draft EIR is revised as follows:
As a result, the proposed 3530-year solar project would enhance the potential use of this area by
SJKF relative to the approved 30-year mining activity.
The text on p. 7-22 of the Draft EIR is revised as follows:
4.

Install artificial escape tunnels every 1/8-mile along the Delta-Mendota Canal and
California Aqueduct adjacent to, but outside the rights-of-way for both facilities to provide
SJKF opportunities to escape predators.

The text on pp. 7-32 to 7-33 of the Draft EIR is revised as follows:
BIO-3. Prior to initiation of ground disturbance activities the following measures shall be
implemented:
a.

A pre-construction take avoidance survey shall be conducted by a qualified biologist for
burrowing owls within 30 days, but no less than 14 days, prior to initiating ground
disturbance activities using the recommended methods described in the Detection Surveys
section of any project construction activity according to methods described in the revised
Staff Report on Burrowing Owl Mitigation (California Department of Fish and Game
19952012). Methods to be used include walking suitable habitat area on the entire project
site and in a zoned outside the project site which may be impacted by construction
activities such as noise from construction equipment, utilizing walking transects of 100 feet
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or less to allow full visual coverage of the ground surface, and avoiding impacts to owls
from surveyors (if owls or occupied burrows are identified) by maintaining distance from
them.
b.

If pre-construction surveys undertaken during the burrowing owlbird breeding season
(April 15 - July 15February 1 – August 31) determine that there are active nest burrows
within or near project construction areas (including areas of suitable habitat located
outside of, but within 300 feet150 meters of the project boundary), a setback of 75 meters
(250 feet) 200 meters from active nest burrows shall should be established within which no
construction would be permitted until the breeding season ends, consistent with the revised
Staff Report on Burrowing Owl Mitigation (California Department of Fish and Game
19952012). The setback areas shall be clearly delineated/fenced. If an encroachment of the
200-meter setback is proposed the 75 meter setback cannot be achieved, the applicant shall
consult with CDFG to identify suitable options for relocation as described in “c” below.

c.

During the non-breeding season (December through January), any resident owls may be
relocated to alternative habitat. The relocation of resident owls must be conducted
according to a relocation plan prepared by a qualified biologist in consultation with the
CDFG, as described in the revised Staff Report on Burrowing Owl Mitigation (California
Department of Fish and Game 19952012). The relocation plan shall address avoidance
measures, selection and preparation/installation of artificial burrows on relocation lands,
passive relocation strategies (i.e., use of one-way doors that let owls leave, but not reenter a
burrow), and relocation site monitoring and reporting requirements. This plan must
provide for owl relocation to nearby lands possessing available nesting and foraging
habitat. Additionally, should the CDFG require habitat compensation for relocated
burrowing owls, the land being placed under a new conservation easement would likely
provide habitat suitable for fulfilling such a requirement.
The 2012 revised guidance indicates that when temporary or permanent burrow exclusion
and/or burrow closure is implemented, burrowing owls should not be excluded from
burrows unless or until:
•

A Burrowing Owl Exclusion Plan is developed and approved by the applicable local
CDFG office;

•

Permanent loss of occupied burrow(s) and habitat is mitigated in accordance with the
Mitigating Impacts of the revised 2012 Staff Burrowing Owl Report;

•

Temporary exclusion is mitigated in accordance with the revised 2012 Staff Burrowing
Owl Report;
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•

Site monitoring is conducted prior to, during, and after exclusion of burrowing owls
from their burrows sufficient to ensure take is avoided. Conduct daily monitoring for
one week to confirm young of the year have fledged if the exclusion will occur
immediately after the end of the breeding season; and

•

Excluded burrowing owls are documented using artificial or natural burrows on an
adjoining mitigation site (if able to confirm by band re-sight).

Including the recommended measures listed above, replacement burrowing owl mitigation
lands may require habitat enhancements including enhancement or expansion of burrows
for breeding, shelter and dispersal opportunity, and removal or control of population
stressors. If the mitigation lands are located adjacent to the impacted burrow site, the
nearest neighbor artificial or natural burrow clusters shall be within at least within 210
meters (approximately 689 feet).
Should no other feasible mitigation options be available to the project applicant and a lead
agency is willing to establish and oversee a burrowing owl mitigation and conservation
fund that funds (on a competitive basis) acquisition and permanent habitat conservation,
the project applicant may participate in the lead agency’s mitigation and conservation fund
program.
The text on p. 7-40 of the Draft EIR is revised as follows:
•

To provide foraging and dispersal opportunities for SJKF, the project site shall be
periodically grazed consistent with the grazing plan (as incorporated on p. 5-20 of the
Draft EIR as described above in this Final EIR on p. 4-19 of Section 4.0, Changes to
the Draft EIR. the commercial sheep grazing plan included in the proposed project
and described in Appendix C of this EIR;

The text on p. 7-41 of the Draft EIR is revised as follows:
For background information on the basis for the following modifications to mitigation measure BIO-6,
including the figure entitled “Quinto Farms Conservation Easements with Proposed Solar Uses” that is
referenced in the modifications, please refer to response to comment 10-19 in Section 2.0, Comments on the
Draft EIR and Responses to Comments, of this Final EIR.
BIO-6. As proposed by the applicant, the applicant shall place a new easement over a 110-acre
grassland area located to the north of the project site as shown in Figure 28, Existing and
Proposed SJKF Easements. The new easement area shall be managed consistent with the
goals contained in the San Joaquin Kit Fox Management Plan for the Monte Dorado
(Parkway) Project to ensure that the area functions to enhance potential SJKF movement
corridor habitat and habitat connectivity in the area. Management actions described in the
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San Joaquin Kit Fox Management Plan for the Monte Dorado (Parkway) Project that
shall be implemented within the new easement area include, but may not be limited to:
•

Implementation of a grazing program to maintain vegetation levels comparable to
those of typical SJKF habitat;

•

Protection of SJKF habitat from uses that would adversely affect SJKF inhabiting or
potentially inhabiting the easement area; and

•

Installation of artificial escape tunnels every 1/8-mile along the California Aqueduct
adjacent to, but outside the of the DWR right-of-way to provide SJKF opportunities
to escape predators.

The project applicant shall execute the 110-acre conservation easement and shall deposit
the signed easement agreement into an escrow account mutually agreeable to the applicant
and CDFG prior to commencing construction on the project site. The conservation
easement shall be recorded within 15 days after the Commercial Operation Date, unless
construction is not completed or the Commercial Operation Date otherwise does not
occur, in which case the applicant shall withdraw the easement from the escrow account
and the easement shall not be recorded. In the event the easement is not recorded, the
applicant shall restore the easement area, if disturbed by the applicant or its successors or
assignees pursuant to the performance bond and Soil Reclamation Plan required for the
project. (See response to comment 7-5 in Section 2.0, Comments on the Draft EIR and
Responses to Comments of this Final EIR discussing the applicant’s commitment to post a
performance bond to ensure completion of the activities under the Soil Reclamation Plan,
and refer to changes to page 2-33 of the Draft EIR text as described above discussing the
Soil Reclamation Plan requirements). The applicant shall record the conservation
easement prior to conducting any earthmoving activity for the proposed project. The
conservation easement shall be executed by the applicant and a conservation operator. The
conservation easement shall be reviewed and approved in writing by CDFG and the
USFWS prior to the recordation for the purpose of confirming consistency with the San
Joaquin Kit Fox Management Plan for the Monte Dorado (Parkway) Project.
In addition, the project applicant shall place a perpetual conservation easement over the
534-acre Site Area 2 area north of McCabe Road, as shown the figure entitled, “Quinto
Farms Conservation Easements with Proposed Solar Uses”. This easement shall contain
the same terms of protection and management applied to the Quinto Farms Conservation
Easement area consistent with the goals contained in the SJKF Management Plan for the
Monte Dorado (Parkway) Project as described above. The project applicant shall execute
the 534-acre conservation easement and shall deposit the signed easement agreement into
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an escrow account mutually agreeable to the applicant and CDFG prior to commencing
construction on the project site. The conservation easement shall be recorded within 15
days after the Commercial Operation Date, unless construction is not completed or the
Commercial Operation Date otherwise does not occur, in which case the applicant shall
withdraw the easement from the escrow account and the easement shall not be recorded.
In the event the easement is not recorded, the applicant shall restore the easement area, if
disturbed by the applicant or its successors or assignees pursuant to the performance bond
and Soil Reclamation Plan required for the project. (See response to comment 7-5 in
Section 2.0, Comments on the Draft EIR and Responses to Comments of this Final EIR
discussing the applicant’s commitment to post a performance bond to ensure completion
of the activities under the Soil Reclamation Plan, and refer to changes to page 2-33 of the
Draft EIR text as described above discussing the Soil Reclamation Plan requirements). The
conservation easement shall be executed by the applicant and a conservation operator. The
conservation easement shall be reviewed and approved in writing by CDFG and USFWS
prior to the recordation for the purpose of confirming consistency with the San Joaquin Kit
Fox Management Plan for the Monte Dorado (Parkway) Project.
The text on p. 7-46 of the Draft EIR is revised as follows:
For background information on the basis for the following modification to mitigation measure BIO-8, please
refer to response to comment 8-14 in Section 2.0, Comments on the Draft EIR and Responses to Comments,
of this Final EIR.
BIO-8. The applicant shall compensate for the loss of 379 499.94 acres of Swainson’s hawk
foraging habitat. Compensation shall be consistent with guidance provided in the Staff
Report Regarding Mitigation for Impacts to Swainson’s Hawks in the Central Valley of California
(CDFG 1994). Consistent with the CDFG staff report, habitat management lands shall be
provided at the ratio of 1:1 (mitigation:impact) where such lands provide foraging habitat
or at a ratio of 0.5:1 (mitigation:impact) where such lands would be managed to enhance
and maintain Swainson’s hawk prey and foraging conditions. Regardless of which
mitigation ratio is used, the habitat management lands shall be of equal or greater quality
than that lost as a result of the proposed project. A detailed description of the location and
boundaries of the easements to be maintained and managed as Swainson’s hawk foraging
habitat shall be provided by the applicant.
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Changes to Section 10.0, Greenhouse Gas Emissions
The text on pp. 10-10 of the Draft EIR is revised as follows:

Discussion
During the 16-month construction phase, the proposed project would generate GHG emissions
primarily from on-road trips (commute trips and transport truck trips) and off-road construction
equipment use.
URBEMIS modeling was used to estimate construction phase emissions of carbon dioxide.
According to the URBEMIS modeling results, construction equipment would emit about 1,398
U.S. tons (1,268 metric tons), pipeline relocation would emit about 34 U.S. tons (31 metric
tons), orchard tree removal operations would emit about 123 U.S. tons (112 metric tons),
transport trucks would emit about 1,222 tons (1,109 metric tons), and worker trips would
generate about 854 U.S. tons (775 metric tons) of CO2, and use of circuit breakers, switchgear
and other electrical equipment would generation about 43 metric tons per year. The total
amount of construction related CO2 emissions would be about 3,631 U.S. tons (3,295 metric
tons). An additional small increment of GHG emissions would be generated during the
construction phase as a result from relocation of the Conoco pipeline. Detailed information on
the equipment to be used for this work is not available, and these emissions have not been
quantified. Relocation of the pipeline is likely to occur during 2013.
A GHG emissions inventory for operation of the proposed project and background information
on the various components of the inventory is included in Appendix F. Table 14, Operational
GHG Emissions, summarizes the results of the inventory for long-term project operations.
The text on p. 10-11 of the Draft EIR is revised as follows:
To account for total GHG emissions generated by the proposed project, even if construction
emissions are considered and are amortized over the 3530-year project service life at about 93
metric tons per year, the proposed project would still substantially more than offset the GHG
emissions.
*Note that the applicant has modified the project design such that its anticipated service life
would be reduced from 35 years as reported in the Draft EIR to 30 years. With this change, the
volume of project GHG emissions generated by the project during its service would decline, as
would the volume of GHG emissions off-set by project. This change in service life duration
would not affect the evaluation of impact significance as reported in the Draft EIR. The
proposed project would continue to off-set a substantially greater volume of GHG emissions
than would otherwise be generated by traditional forms of fossil-fueled energy generation.
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Table 14

Annual Operational GHG Emissions
GHG Emissions Source

Metric Tons of Emissions

Annual Loss from Sequestration

(CO2)

1,110

Commute Trips

(CO2)

14

Electrical Use

(CO2)

10

Ongoing Emissions Total

(CO2)

1,134

Estimated Other Greenhouse Gasses1

57

(CH4 and N2O)

Total Project Operational GHG Emissions (CO2e)2

1,191234

GHG Emissions Produced from Fossil Fuel Based Electricity

46,020

Generation in 2015
Net GHG Emissions Off-Set by the Project in 2015
Source:
Notes:

44,829786

California Energy Commission March 2006; California Climate Action Registry et al. 2008
CO2 = carbon dioxide; CH4 = methane; N2O = nitrous oxide; CO2e = carbon dioxide equivalents.
1

CH4 and N2O emissions were not calculated but would increase CO2 equivalent by about five percent based on data in

Table 2-4 in Inventory of U.S. Greenhouse Gas Emissions and Sinks: 1990 – 2007 (United States Environmental Protection
Agency 2009).
2

Total operational emissions were increased by 43 metric tons per year to account for GHG emissions from circuit

breakers, transformers, and other equipment. These sources of GHG emissions were not accounted for in the GHG
inventory included in Appendix F.

Changes to Section 11.0, Hazards and Hazardous Materials
The text on p. 11-14 of the Draft EIR is revised as follows:
Vegetation within the interior of the project site, including under the solar arrays, would is
expected to be maintained through the grazing of sheep. by a proposed on-site commercial sheep
grazing plan (see Appendix C for more details on the plan). All 829 acres Grazing may occur
within areas of the site compatible with livestock management to achieve vegetation and
conservation objectives. within which project improvements are proposed would be grazed.
consistent with the commercial sheep grazing plan. Consequently, it is unlikely that the project
would substantially increase the existing risk of wildland fire on the project site due to changes in
existing landscape conditions, as fuel loading within the site would not likely be greater under
post-project conditions than under existing conditions.
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Changes to Section 13.0, Mineral Resources
The text on p. 13-5 of the Draft EIR is revised as follows:
Aggregate mining is currently not a permitted use anywhere within the project site. Any future
mining use would be precluded by virtue of the conservation easements recorded as mitigation
for project impacts and by the proposed amendment to the Monte Dorado (Parkway) Project:
Quinto Farms Phase 2 Conservation Easement Deed. However, aggregate resource production
potential within the remainder of the County far exceeds anticipated demand to the year 2049.
Loss of availability of on-site resources is, therefore, During the 35-year service life of the
proposed project, designated on-site aggregate resources would be temporarily unavailable.
Aggregate resource production potential within the remainder of the County exceeds anticipated
demand within this timeframe. On-site resources would again become available after the
proposed project is decommissioned in 35 years. The temporary unavailability of these aggregate
resources is a less than significant environmental impact.
The text on p. 13-6 of the Draft EIR is revised as follows:
The proposed project is anticipated to have an approximately 3530-year service life, after which
time it would be decommissioned.

Changes to Section 14.0, Noise
The text on p. 14-8 of the Draft EIR is revised as follows:
Construction activities to the north of the campground would include placing concrete for
equipment pads and constructing the substation/switchyard. These activities would take place at
a distance of about 175 feet or more from the property line and 425 feet or more from the nearest
campsite. Noise levels from these activities would be substantially less likely to exceed the
Zoning Code standard of 70 dBA at the property line at this distance and would not likely
exceed the assumed General Plan 70 dBA daytime noise compatibility standard at the nearest
campsites.
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Changes to Section 16.0, Utilities
The text on p. 16-7 of the Draft EIR is revised as follows:

Discussion
A finite volume of water would be required during the 16-month construction phase, primarily
for dust control and limited ancillary use. Water demand during the construction phase is
anticipated to be approximately 30 acre-feet during the 16 month construction phase (email
communication from Julia Davis, SunPower Corporation, September 20, 2011), which is
significantly less than would be used if the site had remained in productive agricultural use (e.g.,
from 2007 to 2010, an average of 779.25 acre feet per year were used on the site). This estimate
is based on the assumption that water trucks with a 4,000 gallon capacity would make several
trips through the site per day over an average of 21 working days a month. Because it is difficult
to estimate the number of dry versus wet months in any given year, it is possible that the
applicant may need additional water during the temporary construction phase. In such event,
the applicant shall provide documentation to the County to ensure that no new significant
environmental effects would occur. Any request for additional construction water shall be
subject to the County’s review and approval.
The Santa Nella County Water District has agreed to supply water for use during the
construction period only. Water from the District would be provided from an existing fire
hydrant located on McCabe Road on the east west side of I-5. The Santa Nella County Water
District would deliver water obtained through the CVP.
The text on p. 16-8 of the Draft EIR is revised as follows:

Less than Significant Impact - Sufficient Water Supply from
Existing Resources
The proposed project would require a total of about 30 acre-feet of water during the construction
phase, which would be supplied by surface water supply, and about 3.516 acre-feet per year
during the operational phase, which would be supplied by groundwater. Any need for additional
temporary construction water would be subject to the review and approval of the County to
ensure that no new significant environmental effects would occur.
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The text on p. 16-8 of the Draft EIR is revised as follows:
Water to supply demand during project operations would be obtained from groundwater
pumped from the existing well located within Site Area 2 and a second well planned within Site
Area 1. Water demand during project operations is anticipated to be nominal. The operational
demand is estimated at a total of approximately 3.516 acre-feet per year.
The text on p. 16-8 of the Draft EIR is revised as follows:
Water demand associated with project operations would result from domestic use at the O&M
building (toilets, bath, and kitchen facility), and the twice annual washing of the solar panels. An
assumption is made that water demand for the O&M building and its five staff would be similar
to that for a single-family residence based on the standard types of water fixtures that are
included in the O&M building. The solar panels would be washed approximately twice per year,
with the water transported in a tank truck and applied by pressure washer. Annual demand is
estimated at one to two acre-feet of water based on a rate of 1.1 gallons per panel and
approximately 317,000 panels. Landscape irrigation demand is comprised primarily of water
needed to maintain the landscape screening plantings, described in Section 4.0, Aesthetics, and
Appendix B. Water demand for the proposed commercial grazing plan would be approximately
0.4 acre-feet per year based on four quarts of water per day per adult sheep and one quart per day
per lamb for a total of 140 days.

Table 20

Projected Operational Water Demand
Use

Water Demand
(Acre-Feet per Year)

O&M Building

1.011

Module Washing

2.022

Landscape Irrigation

0.133

Grazing Plan

0.40

Total

3.563.16

Sources:

EMC Planning Group, SunPower Corporation, Bellinger Foster Steinmetz, Riverwest Investments

Notes:

1
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Based on water demand for a single-family home of 0.7 acre-feet per year with additional increment added for ancillary
activities within the O&M building.
2

Estimate is conservative and could be closer to 1.0 acre-foot per year.

3

Demand derived from the landscape screening plan information include in Appendix B.
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The text on p. 16-9 of the Draft EIR is revised as follows:
Given that surface water for construction phase use is available from the Santa Nella Water
District and that the project demand of 3.5616 acre-feet of water per year is within the annual
average historical volume of groundwater used on the site (approximately one to five acre-feet
per year), it is not expected that the project’s demand for water would exceed volume available
from existing resources. Consequently, this impact is considered to be less than significant.
The text on p. 16-10 of the Draft EIR is revised as follows:
The facility would be decommissioned upon completion of its estimated 3530-year service life.

Changes to Section 18.0, Cumulative Impacts
The text on p. 18-12 of the Draft EIR is revised as follows:
Past and present cumulative projects within Merced County have had a cumulatively significant
impact from conversion of productive farmland to non-agricultural use. The future probable
cumulative projects (Fox Hills and Villages of Laguna San Luis) would worsen cumulative
impacts by converting additional approximately 1,010 acres of productive farmland. The
proposed project will result in the temporary conversion of 496 acres of Prime Farmland. This
impact will be reduced through implementation of the proposed commercial sheep grazing plan,
which provides a credit for 166 acres for Prime Agricultural Land and through implementation
of Mitigation Measure AG-1 in Section 5.0, Agricultural Resources, which requires that an
agricultural conservation easement on 330 992 acres of off-site land be recorded. The
contribution of the proposed project’s temporary conversion of productive farmland is not
cumulatively considerable when viewed in connection with cumulative development within the
County and the cumulative probable future projects. Therefore, the proposed project’s
cumulative impact would be less than significant.
The text on pp. 18-13 and 18-14 of the Draft EIR is revised as follows:
Proposed Project’s Contribution. The proposed project would result in the temporary
conversion of 496 acres of productive farmland. However, the applicant would be credited with
retaining 166 acres of Prime Agricultural Land with implementation of the proposed commercial
sheep grazing plan as described in Appendix C. Mitigation measure AG-1 requires that the
applicant record a permanent conservation easement over 330 992 acres of irrigated off-site
productive agricultural land of equal or better quality soil within Merced County. These two
actions This would compensate for the project’s conversion of 496 acres of productive
agricultural land during its 35-year service life as discussed in Section 5.0, Agricultural
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Resources. Given that the 496 acres of productive agricultural land is a small fraction of the total
amount of productive agricultural land that has been lost as a result of past and existing
development combined with future probable cumulative projects the loss would be temporary,
and the temporary loss would be compensated for through implementation of the sheep grazing
plan and the permanent agricultural easement at a ratio of 2:1, the project’s contribution to
cumulative impacts from conversion of productive agricultural land is not considerable and its
cumulative impact is less than significant.
The text on p. 18-24 of the Draft EIR is revised as follows:
Proposed Project’s Contribution. The proposed project would temporarily convert 379 acres, or
by a more conservative estimate, up to 500 acres, of Swainson’s hawk foraging habitat for the
3530-year service life of the proposed project. This amount of foraging habitat loss is not
considered to be substantial relative to habitat lost due to cumulative development, including the
proposed project. Two An additional factors beyond the 1:1 mitigation of foraging habitat offsite further reduces the project’s incremental cumulative impact on Swainson’s hawk; First, as
has been noted, the proposed project has a 3530-year service life after which time the 379 acres
of lost foraging habitat cwould return to suitable agricultural or other uses that provide foraging
habitat protected by a perpetual conservation easement. The impact of the proposed project is
not inherently permanent.
The text on p. 18-35 of the Draft EIR is revised as follows:
The existing conservation easement for Site Area 1 prohibits the future use for aggregate mining
after the permitted use period and mine reclamation. The proposed conservation easement
amendment for Site Area 1 would also prohibit use of Site Area 2 for aggregate mining.
Therefore, Tthe proposed project would not preclude mining the site for aggregate resources in
the future after the proposed project has been decommissioned. However, Eeven if the loss of
availability of mineral resources were irreversible, the proposed project would not constrain the
ability of other known resources areas to produce aggregate in a volume that would far exceed
long-term projected County-wide demand as described in Section 13.0, Mineral Resources. In
addition, the project site is not identified in the County’s General Plan as designated for mineral
extraction. Consequently, the proposed project’s impact on the availability of mineral resources
would not be considerable and the cumulative impact is less than significant.
The text on p. 18-40 of the Draft EIR is revised as follows:
The service life of the proposed project is expected to be approximately 3530 years.
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Changes to Section 19, Alternatives to the Proposed Project
The text on p. 19-3 of the Draft EIR is revised as follows:


Conversion of approximately 330496-acres of Prime agricultural land to a non-agricultural
use.

The text on p. 19-10 of the Draft EIR is revised as follows:
The proposed project would result in temporary lack of access to aggregate mineral resources
over the course of the 35-year project service life, but would not result in a significant impact due
to the availability of aggregate resources in other parts of the County in a volume that far
exceeds anticipated future demand for those resources. loss of availability of any mineral
resources.
The text on p. 19-12 of the Draft EIR is revised as follows:
The primary focus of the Distributed PV alternative is to avoid the temporary conversion of
330496 acres of Prime agricultural land to a non-agricultural use during the 35 year service life of
the proposed project and to avoid potential impacts on sensitive biological resources and
construction-related impacts.
The text on p. 19-14 of the Draft EIR is revised as follows:
This alternative would completely avoid the impact of converting 330496 acres of Prime
Farmland to non-agricultural use. during the 35-year service life of the project.
The text on p. 19-16 of the Draft EIR is revised as follows:
The Distributed PV alternative would have no effect on the availability of mineral resources. The
Distributed PV alternative would use previously developed areas that do not have potential for
mineral extraction and; therefore, would not eliminate access to mineral resources. The existing
conservation easement for Site Area 1 prohibits the future use for aggregate mining after the
permitted use period and mine reclamation. The proposed conservation easement amendment
for Site Area 1 would also prohibit use of Site Area 2 for aggregate mining. Therefore, Tthe
proposed project cwould result in a temporary lack of access to mineral resources. over the
course of the project service life, However, Eeven if the loss of availability of mineral resources
were irreversible, the proposed project would not constrain the ability of other known resources
areas to produce aggregate in a volume that would far exceed long-term projected County-wide
demand as described in Section 13.0, Mineral Resources and but would not result in a
significant impact due to the loss of availability of this resource. Nevertheless, the Distributed PV
alternative would avoid the project’s effect of temporarily eliminating access to mineral resources
during the 35-year service life of the project.
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The text on pp. 19-17 and 19-18 of the Draft EIR is revised as follows:
The Distributed PV alternative would meet the project objective regarding assisting in achieving
California’s goal of producing 33 percent of its energy from renewable energy by 2030 consistent
with Renewable Energy Portfolio Standard goals.
The Distributed PV alternative would also achieve reduce the greenhouse gas emissions, though
perhaps not as much as the proposed project. reduction project objective. Like the proposed
project, Tthe Distributed PV alternative would also achieve the substantial greenhouse gas
emissions reduction project objective. Like the proposed project, the Distributed PV alternative
would achieve substantial greenhouse gas emissions reductions by displacing electricity
generation from the use of fossil fuels. This alternative would help to implement the state’s goals
for greenhouse gas emissions reductions as embodied in AB 32. At the same time, however, a
distributed system will be more challenging to develop and maintain and will involve, among
other things, an increase in miles traveled to dispersed points of the system.
The Distributed PV alternative might not be able to meet the project objective to assist California
in to attaining a target of procuring 33% of California retail sales of electricity from renewable
generation sources by 2020, consistent with Renewable Energy Portfolio Standard goals. As
noted above, most of the electricity produced at each distributed location is assumed to be used
primarily by the occupants of buildings on which the panels are placed with the balance of
electricity, if any, delivered to the local and regional grid for sale to an electric utility. RECs, the
metric used to assess compliance with RPS goals, are not currently awarded for such generation.
The Distributed PV alternative would not meet the project object to construct a 110 MW solar
energy facility that would produce enough energy to power 40,000 households, as the project
would largely only be able to serve the buildings on which it is located.
The Distributed PV alternative would also meet the objective of implementing General Plan
goals and policies designed to protect the County’s environment. In particular, this alternative
would have fewer environmental impacts on a resource of key importance to the County by
eliminating impacts of the proposed project on productive agricultural land.
The Distributed PV alternative would not likely meet the project objective of creating 300 to 500
construction and full-time jobs.

This alternative would not require jobs needed for major

components of the proposed project such site preparation (i.e. fine grading), installation of
concrete equipment pads, installation of the electricity collection system, construction of a
substation and PG&E switch yard, trenching, etc.
This alternative would not meet the objective of delivering 110 MW of renewable energy by
2014. At this time it would be speculative to estimate if and when implementation of the
Distributed PV alternative could deliver 110 MW, but the likelihood that this could be achieved
by 2014 is considered remote. It would be speculative to assume that solar rooftop PV systems
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will sufficiently “penetrate” the potential market for such systems within a geographic area
consisting of Merced County and surrounding counties such that a total of 110 MW could be
produced. It would also be speculative to assume that approval of a sufficient number of building
owners needed to install a total of 110 MW of solar electricity generation capacity wcould be
obtained. Moreover, the numerous rooftop installations that would be needed to amass a 110
MW project would likely require individual discretionary action, such as design review,
conditional use permits, or variances. Further adding to the timeframe and expense of this
alternative, Distributed PV might require building retrofits.

In light of these additional

considerations, The above factors suggest that utility scale solar PV generation will better meet
the state’s renewable energy goals consistent with the RPS timelineas embodied in the
Renewable Portfolio Standard.
The Distributed PV alternative would probably not entirely meet the project objective to site the
project in an area with excellent solar energy resource capabilities, in order to maximize
productivity from the photovoltaic panels. Sufficient rooftop space in Merced County, assuming
all existing space could be made available for this project, is not available. The applicant would
need to look outside the County, and might need to consider areas where solar resources are not
as good.
A determination about the potential for the Distributed PV alternative to deliver 110 MW of
renewable energy at a price that is competitive with the proposed project is also considered
speculative. Factors such as labor costs, materials and technology costs, electrical utility pricing
for a unit of delivered electricity from renewable sources, costs per unit of delivered rooftop solar
energy based on the economy of scale for production and installation relative to a centralized,
utility scale solar PV installation, etc., would significantly affect the per unit cost of Distributed
PV generated electricity relative to that delivered by a utility scale PV project in 2014.
Objectives related to siting a project near transmission lines and on flat land are not relevant to
the Distributed PV alternative. because such projects generally will not make substantial
contributions to the grid, which is another objective of the proposed project.
The text on p. 19-26 of the Draft EIR is revised as follows:
It is may be viewed as superior primarily due to its avoidance of impacts on converting 330496
acres of Prime Farmland to non-agricultural use during the 35-year service life of the project and
due to its avoidance of impacts on biological resources. However, the Distributed PV
alternatives would result in corresponding development impacts on land use and air quality
associated with comparable fossil fuel resources.
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Changes to Section 20.0, Other CEQA Considerations
The text on p. 20-4 of the Draft EIR is revised as follows:
The proposed project would install improvements intended to have a productive life of about
3530 years. At the end of 3530 years, the facility would likely be decommissioned with the site
returned to grassland conditions and managed under perpetual conservation easements. an
agricultural use.

Changes to Section 21.0, References
Per information contained in response to comment 9-1, the following additional references
regarding GHG emissions related to SF6 are added to Section 21.0, References, of the Draft EIR:
Aspen (Aspen Environmental Group). 2010. Appendix 4 – Reconductoring of PG&E SolarMidway 230 kV Transmission Line. Prepared for County of San Luis Obispo.
Blackman, J., M. Averyt, and Z. Taylor. 2006. SF6 Leak Rates from High Voltage Circuit
Breakers – U.S. EPA Investigates Potential Greenhouse Gas Emissions Source.
Proceedings of the 2006 IEEE Power Engineering Society General Meeting, Montreal,
Quebec, Canada, June 2006.
http://www.epa.gov/electricpower-sf6/documents/leakrates_circuitbreakers.pdf
Constable, J.L., Cypher, B.L., Phillips, S.E., and Kelly, P.A. Conservation of San Joaquin Kit Foxes
in Western Merced County, California. Prepared for the U.S. Bureau of Reclamation SouthCentral California Area Office. Pp. 36, 40, 43 and 44. 2009.
Davis, Julia. 2012. Electronic communication between Julia Davis, SunPower Corporation, and
Ashle Crocker, Thomas Law Group. May 7, 2012.
Merced County Planning and Community Development Department. 2010. Draft EIR – Quinto
Solar PV Project, SCH # 2010121039. Prepared by EMC Planning Group Inc.
PG&E (Pacific Gas & Electric Company). 2010. Air Quality Assessment: First Solar and
SunPower Switching Station Projects and Carrizo to Midway Transmission Line
Reconductoring Project. June 2010 (Appendix 4D to Aspen 2010).
UNFCCC (United Nations Framework Convention on Climate Change). 2012. “Global
Warming Potentials.” Accessed at: http://unfccc.int/ghg_data/items/3825.php
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Changes to Appendices
Appendix B of the Draft EIR is revised as follows:
Appendix B, Landscape Screening Plan, of the Draft EIR has been revised. Appendix B now
includes landscaping screening to reflect the relocated switch yard and substation from near the
San Luis Creek Campground to the northwest corner of Site Area 1.
Appendix B has also been revised to include a different set of plant materials. The plant
materials have been modified in response to comment 11-6 regarding the need to ensure that
native plant species are installed in a manner that maintains the detection and avoidance abilities
of kit fox. Please refer to Appendix B of this Final EIR for the revised components of the
Landscape Screening Plan.
Appendix C of the Draft EIR is revised as follows:
Appendix C, Commercial Sheep Grazing Plan, of the Draft EIR has been deleted based on
comments on the Draft EIR.
Appendix E of the Draft EIR is revised as follows:
Appendix E includes Figure 5, Habitat Map. As described above in the change to Figure 26,
Habitat Map, on p. 7-5 of the Draft EIR, Figure 5 in Appendix E also erroneously includes more
orchard land within Site 2 than is correct. The correction that pertains to Figure 26 above also
pertains to Figure 5 in Appendix E.
The burrowing owl, Swainson’s hawk, and raptor surveys included in Appendix E contain
references to 230 acres of orchard land in Site Area 2. This figure should be “approximately 204
acres”. This correction pertains to p. 2 of the burrowing owl survey (Appendix B to Appendix E
of the Draft EIR), p. 2 of the Swainson’s hawk survey (Appendix C to Appendix E of the Draft
EIR), and pp. 2 and 3 of the raptor survey (Appendix D to Appendix E of the Draft EIR).
Appendix I of the Draft EIR is revised as follows:
A number of corrections to Appendix I have been made, particularly in response to comments
from the Modesto Irrigation District/Turlock Irrigation District and from PG&E. Please refer to
changes listed below.
The text on p. 1 of Appendix I of the Draft EIR is revised as follows:
The analysis also evaluates certain modified facilities owned by the Merced Modesto and
Turlock Irrigation Districts (MID/TID): the 0.7 mile portion of the 230 kV line and
modifications to the Westley switching station where the 230 kV line terminates.
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The text on p. 3 of Appendix I of the Draft EIR is revised as follows:
The OPGW lines would be required from the project site to PG&E’s Los Banos
substation, approximately six miles to the south of the project site and would also be
required on the PG&E section to be reconductored as well as on the section owned by
MID/TID. The OPGW lines can be installed on existing towers with minimal
modification to the towers and would be installed at the same time as the reconductoring
activities. Three transmission structures (towers) would likely need to be replaced within
the MID/TID section to accommodate the OPGW.
The text on p. 4 of Appendix I of the Draft EIR is revised as follows:
A short portion of the line (approximately 0.7 miles in length and supported by three
tubular steel poles) near the Westley Substation, is jointly owned by the MercedModesto
and Turlock Irrigation Districts, as noted above.
The text on pp. 5-6 of Appendix I of the Draft EIR is revised as follows:
The PG&E switching station would include the following components:


five (5) 230 kV circuit breakers;



TenTwelve (102) 230 kV manual disconnect switches;



Three (3) 230 kV disconnect switches, motor operated;



Eleven (11) total 230 kV coupling capacitor voltage transformers (CCVTs);



One (1) 230 kV wave trap, tuner, and related equipment for Power Line Carrier;



Approximately two (2) 230 kV wave traps, tuners, and related equipment for the
Power Line Carriers;



Associated bus, conductor, surge arresters, and structural steel supports;



Ground conductors, ground rods, and associated hardware for connecting steel
and equipment to existing ground grid;



Underground conduits, control cable, pull boxes, junction boxes, and cable trench;



Two (2) 230 kV 2-Bay dead-end/pull off structures to interface with transmission
lines;



One (1) 230 kV single-bay, dead-end/pull off structure to interface with the
transmission lines;
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Foundations and site surfacing, grading, drainage, etc.;



One (1) Metering Modular Protection Automation and Communication Control
(MPAC) control building that meets PG&E’s standards;



One (1) Battery Room Building with 125 VDC battery bank and associated battery
chargers;



Approximately six (6) Four new or replacement lattice steel towers or tubular steel
poles, each approximately 1250 feet in height, would be installed astap and switch
structure to interface with dead-end/pull off structures;



One microwave tower approximately 17550feet tall;



Easements within the Quinto project site to gain access to the PG&E switching
station;



Drive aisles within the PG&E switching station fence line; and



An eight Ten (10) foot high perimeter chain-link fence with security lighting;
controlled by motion detectors, telecommunication facilities (underground fiber
optic telecommunication lines).



Telecommunication facilities (underground fiber optic telecommunication lines
transitioning to overhead outside the switchyard fence);



One (1) stormwater retention pond;



One (1) distribution transformer for auxiliary station power; and



One (1) 230 kV station service voltage transformer for station auxiliary power.

The text on p. 6 of Appendix I of the Draft EIR is revised as follows:
The Westley switching station and the first four spans of the Westley to Los Banos line
connecting to the Westley switching station (approximately 0.7 mile and three towers)
are jointly owned by MID/TID.
The text on p. 7 of Appendix I of the Draft EIR is revised as follows:
The Westley 230 kV switching station would include the following improvements:
•

Replace two 230 kV circuit breakers; and

•

Replace six 230 kV manual disconnect switches.; and

•

Terminate the OPGW and install station electronic equipment to utilize the fiber
optic line.
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The 0.7 mile MID/TID portion of the line that connects to the Westley switching station
would not also include an overhead OPGW line.
The text on p. 14 of Appendix I of the Draft EIR is revised as follows:
As noted above, the 0.7 mile segment of the line owned by MID/TID, which would
instead also include the addition of a dedicated fiber optic line OPGW lines.
The text on p. 19 of Appendix I of the Draft EIR is revised as follows:
This information will inform the public, CPUC, MID/TID and County decision makers
about the potential impacts of the reconductoring component of the proposed project.
The reconductoring activity is necessary and would be required as a result of
construction of the proposed project and other projects.
In addition, an encroachment permit may be required from Caltrans for any work within
the I-5 right-of-way and approval of a Mitigation of Impacts Agreement by MID/TID.
Although The proposed PG&E switching station (also referred to as the switchyard in
the Draft EIR) is also a Utility Network Upgrade, it would be located onwithin the
boundaries of the project site at a location near the proposed PG&E switching station
and has been previously addressed in the Draft EIR.
The text on p. 23 of Appendix I of the Draft EIR is revised as follows:
As noted above, it is assumed MID/TID would adopt similar practices as PG&E for
their portion of the line and any MID/TID mitigation measures would generally comply
with the APMs identified in this document.
If MID/TID cannot adopt the PG&E APMs as they are currently written, the measures
in the following table, “MID/TID Measures” will be followed instead.
MID/TID Measures
Measure
Number
MM-1

Employees and contractors performing construction activities will receive
ongoing environmental education. Training will include review of
environmental laws and guidelines that must be followed by all personnel to
reduce or avoid effects on covered species during construction activities.

MM-2

Vehicles and equipment will be parked on pavement, existing roads, and
previously disturbed areas to the extent practicable.
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Measure
Number
MM-3

The development of new access and ROW roads will be minimized, and
clearing vegetation and blading for temporary vehicle access will be avoided
to the extent practicable.

MM-4

Vehicles will not exceed a speed limit of 15 mph in the ROWs or on
unpaved roads within sensitive land cover types.

MM-5

Trash dumping, firearms, open fires (such as barbecues) not required by
construction activity, hunting, and pets (except for safety in remote
locations) will be prohibited in construction work activity sites.

MM-6

No vehicles will be refueled within 100 feet of a wetland, stream, or other
waterway unless a bermed and lined refueling area is constructed.

MM-7

During any reconstruction of existing overhead electric facilities in areas
with a high risk of wildlife electrocution (e.g., nut/fruit orchards, riparian
corridors, areas along canal or creek banks), insulated jumper wires and
bird/animal guards will be used for equipment insulator bushings or lines
will be constructed to conform to the state’s latest Bird and Wildlife
Protection Standards.

MM-8

During fire season in designated State Responsibility Areas (SRAs), all
motorized equipment will have federal or state approved spark arrestors; a
backpack pump filled with water and a shovel will be carried on all vehicles;
and fire-resistant mats and/or windscreens will be used when welding. In
addition, during “red flag” conditions as determined by CDF, welding will
be curtailed, each fuel truck will carry a large fire extinguisher with a
minimum rating of 40 B:C, and all equipment parking and storage areas will
be cleared of all flammable materials.

MM-9

Erosion control measures will be implemented where necessary to reduce
erosion and sedimentation in wetlands and habitat occupied by covered
animal and plant species when construction activities are the source of
potential erosion problems.

MM-10

If an activity disturbs more than 0.25 acre in previously undisturbed natural
vegetation and the landowner approves or it is within utility rights and
standard practices, the area should be returned to pre-existing conditions
and broadcast seeded using a commercial seed mix. Seed mixtures/straw
used for erosion control within sensitive land-cover types will be certified
weed-free.
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Measure
Number
MM-11

When construction activities are conducted in an area of potential VELB
habitat, a qualified biologist will survey for the presence of elderberry plants
within a minimum of 20 feet from the work site. If elderberry plants have
one or more stems measuring 1 inch or more in diameter at ground level,
the qualified biologist will flag those areas to avoid or minimize potential
impacts on elderberry plants. If impacts (pruning/trimming, removal,
ground disturbance or damage) are unavoidable or occur, then additional
measures determined by the qualified biologist will be implemented.

MM-12

If a covered plant species is present, a qualified biologist will stake and flag
exclusion zones of the maximum practicable distance up to 100 feet around
individuals of the covered species prior to construction activities.

MM-13

If a covered annual plant species is present, construction activities will occur
after plant senescence and prior to the first significant rain to the extent
practicable.

MM-14

If a covered plant species is present, the upper 4 inches of topsoil will be
stockpiled separately during excavations. When this topsoil is replaced,
compaction will be minimized to the extent consistent with utility standards.

MM-15

If vernal pools are present, a qualified biologist will stake and flag an
exclusion zone prior to construction activities. The exclusion zone will
encompass the maximum practicable distance from the worksite up to 100
feet where pools are upslope from the worksite and 250 feet where the pools
are downslope from the worksite. Work will be avoided after the first
significant rain until June 1, or until pools remain dry for 72 hours.

MM-16

If suitable habitat for giant garter snake or California red-legged frog is
present and protocol-level surveys have not been conducted, a qualified
biologist will stake and flag an exclusion zone of the maximum practicable
distance up to 250 feet around the habitat prior to construction activities.
Work will be avoided within this zone from October 1 to May 1 for giant
garter snake and from the first significant rain to May 1 for California redlegged frog.

MM-17

If suitable habitat for covered amphibians and reptiles is present and
protocol-level surveys have not been conducted, a qualified biologist will
conduct preconstruction surveys prior to construction activities involving
excavation. If necessary, barrier fencing will be constructed around the
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worksite to prevent reentry by the covered amphibians and reptiles. A
qualified biologist will stake and flag an exclusion zone of the maximum
practicable distance up to 50 feet around the potentially occupied habitat.
No monofilament plastic will be used for erosion control in the vicinity of
listed amphibians and reptiles. Crews will also inspect trenches left open for
more than 24 hours for trapped amphibians and reptiles. A qualified
biologist will be contacted before trapped amphibians or reptiles (excluding
blunt-nosed leopard lizard and limestone salamander) are moved to nearby
suitable habitat.
MM-18

If western burrowing owls are present at the site, a qualified biologist will
work with construction personnel to determine whether an exclusion zone
of 250 feet can be established. If it cannot, an experienced burrowing owl
biologist will develop a site-specific plan (i.e., a plan that considers the type
and extent of the proposed activity, the duration and timing of the activity,
the sensitivity and habituation of the owls, and the dissimilarity of the
proposed activity with background activities) to minimize the potential to
affect the reproductive success of the owls.

MM-19

If a Swainson’s hawk nest or white-tailed kite nest is known to be within
0.25 mile of a planned worksite, a qualified biologist will evaluate the effects
of the planned construction activity. If the biologist determines that the
activity would significantly disrupt nesting, a buffer and limited operation
period (LOP) during the nesting season (March 15–September 15) will be
implemented. Evaluations will be performed in consultation with the local
CDFG representative.

MM-20

If active potential burrows for San Joaquin antelope squirrel or giant or
Tipton kangaroo rat are present, a qualified biologist will stake and flag an
exclusion zone of the maximum practicable distance up to 30 feet around
the burrows prior to construction activities at the job site.

MM-21

If potentially occupied San Joaquin kit fox dens are present, their
disturbance and destruction will be avoided where possible. However, if
potentially occupied dens are located within the proposed work area and
cannot be avoided during construction, qualified biologists will determine if
the dens are occupied. If unoccupied, the qualified biologist will remove
these dens by hand excavating them in accordance with USFWS procedures
(U.S. Fish and Wildlife Service 1997). Exclusion zones will be implemented
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following USFWS procedures (U.S. Fish and Wildlife Service 1997) or the
latest USFWS procedures. The radius of these zones will follow current
standards or will be as follows: Potential Den—50 feet; Known Den—100
feet; Natal or Pupping Den—to be determined on a case-by- case basis in
coordination with USFWS and CDFG. Pipes will be capped and exit ramps
will also be installed in these areas to avoid direct mortality.
MM-22

All vegetation management activities will implement the nest protection
program to avoid and minimize effects on Swainson’s hawk, white-tailed
kite, golden eagle, bald eagle, and other nesting birds. Additionally, trained
pre-inspectors will use data from CDFG and CNDDB from the past 5 years
to determine whether active Swainson’s hawk, golden eagle, or bald eagle
nests are located near proposed work. If pre-inspectors identify an active
nest near a proposed work area, they will prescribe measures to avoid nest
abandonment, including working the line another time of year, maintaining
a 500-foot setback.

MM-23

If activities take place at a previously known or current breeding colony of
tricolored blackbirds or bank swallows, a qualified biologist will evaluate the
site prior to work during the breeding season (April 1–July 31). If an active
colony of either species is present, the biologist will stake and flag an
exclusion zone of the maximum practicable distance up to 350 feet around
the colony prior to construction activities at the site. Work will be avoided
in this zone during April 1–July 31.

MM-24

If activities take place in blunt-nosed leopard lizard habitat and outside the
road ROW, PG&E staff will identify if burrows are present and if work can
avoid burrows. If work cannot avoid the burrows, a qualified biologist will
evaluate the site for occupancy and stake and flag an exclusion zone of the
maximum practicable distance up to 50 feet around the burrows prior to
construction activities at the job site.

MM-25

If activities take place in designated occupied habitat of Buena Vista Lake
shrew, a qualified biologist will stake and flag an exclusion zone of the
maximum practicable distance up to 100 feet, and construction crews will
minimize the use of mechanical equipment and the area of ground
disturbance.
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MM-26

If activities take place in designated occupied habitat of the riparian brush
rabbit, a qualified biologist will stake and flag an exclusion zone of the
maximum practicable distance up to 100 feet, and construction crews will
minimize the use of mechanical equipment and the area of ground
disturbance. Work will be avoided during the reproductive period (January
1 to May 31).

MM-27

If activities take place in designated occupied habitat of the riparian
woodrat, a qualified biologist will stake and flag an exclusion zone of the
maximum practicable distance up to 100 feet around the habitat, and
construction crews will minimize the use of mechanical equipment and the
area of ground disturbance.

MM-28

If activities take place in designated occupied habitat of the limestone
salamander, a qualified biologist will stake and flag an exclusion zone of the
maximum practicable distance up to 100 feet around the habitat, and
construction crews will minimize the use of mechanical equipment and
minimize the area of ground disturbance.

MM-29

No herbicide will be applied within 100 feet of exclusion zones, except when
applied to cut stumps or frilled stems or injected into stems.

MM-30

Trees being felled in the vicinity of an exclusion zone will be directionally
felled away from the zone, where possible. If this is not feasible, the tree will
be removed in sections.

MM-31

Include site-specific evaluation of paleontological sensitivity for projects
requiring site-specific geotechnical investigation. For any project that
requires a site-specific geotechnical investigation under applicable state
regulations and applicable local permitting processes, preconstruction
studies shall include an assessment of the site’s paleontological sensitivity by
a state registered professional geologist (PG) or qualified professional
paleontologist. If the paleontological assessment determines that any of the
substrate units that would be affected by the planned activity are highly
sensitive for paleontological resources, the report will also include
recommendations for appropriate and feasible procedures to avoid or
minimize damage to any resources present, prepared by a qualified
professional paleontologist.
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MM-32

If substantial fossil remains (and particularly, vertebrate remains) are
discovered during construction activities, work on the site will stop
immediately until a state-registered professional geologist (PG) or qualified
professional paleontologist can assess the nature and importance of the find
and a qualified professional paleontologist can recommend appropriate
treatment. Treatment may include preparation and recovery of fossil
materials so that they can be housed in an appropriate museum or university
collection, and may also include preparation of a report for publication
describing the finds.

MM-33

Construction crews will stop work within 100 feet if cultural material is
discovered, to avoid damage until a qualified archeologist can assess the
significance of the find. If necessary, treatment measures will be developed
in consultation with appropriate agencies and tribal representatives. If
human remains of Native American origin are discovered, excavation of the
area and all nearby areas reasonably suspected to overlie adjacent remains is
halted until the County Coroner has been contacted to determine that no
investigation of the cause of death is required. All federal and state laws
related to the disposition of Native American burials will be followed.

MM-34

A Spill Prevention and Response Plan (SPRP) shall be prepared for the
reconductoring project. The SPRP shall identify the hazardous materials to
be used during construction; describe measures to prevent, control, and
minimize the spillage of hazardous substances; describe transport, storage,
and disposal procedures for these substances; and outline procedures to be
followed in case of a spill.

Notes: *If an exclusion zone cannot extend the specified distance from the habitat, the
biologist will stake and flag a restricted activity zone of the maximum practicable
distance from the exclusion zone around the habitat. This exclusion zone distance is a
guideline that may be modified by a qualified biologist, based on site-specific conditions
(including habituation by the species to background disturbance levels). Measures are
practicable where physically possible and not conflicting with other regulatory
obligations or safety considerations; construction activities will be prohibited or greatly
restricted within restricted activity zones. However, vehicle operation on existing roads
and foot travel will be permitted. A qualified biologist will monitor construction
activities near flagged exclusion and restricted activity zones. Within 60 days after
construction activities have been completed at a given worksite, all staking and flagging
will be removed.
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The text on p. 26 of Appendix I of the Draft EIR is revised as follows:
The reconductoring project also may include raising the heights of the PG&E towers by
between 105 and 202 feet to increase capacity and the replacement of up to 15 towers.
The average height of existing towers is 135 feet, and the average height of towers with
proposed extensions would be between 1450 and 1557 feet.
The text on p. 70 of Appendix I of the Draft EIR is revised as follows:
Raising some of the towers approximately 105 to 202 feet during the reconductoring
project would not significantly increase the rate of collision with birds or bats.
The text on p. 99 of Appendix I of the Draft EIR is revised as follows:
APM-33

A Spill Prevention and Response Plan (SPRP) shall be prepared for the

reconductoring project. The SPRP shall identify the hazardous materials to be used
during construction; describe measures to prevent, control, and minimize the
spillage of hazardous substances; describe transport, storage, and disposal
procedures for these substances; and outline procedures to be followed in case of a
spill Emergency spill response and clean up kits will be available on site and
readily available for the cleanup of any accidental spill. Construction crews will be
trained in safe handling and cleanup responsibilities prior to the initiation of
construction.
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APPENDIX A

L ETTER FROM K ENNETH W HITNEY
T HE H ABITAT M ANAGEMENT F OUNDATION

July 24, 2012
Bret Hogge
Riverwest Investments
3001 I Street, Suite 200
Sacramento, CA 95816
Dear Bret:
On June 8, 2012 the Board of Directors of The Habitat Management Foundation passed a
resolution concurring with the request to modify the existing conservation easement on the
Quinto Farms property. This modification would substitute installation and operation of a solar
power facility in place of the mining area, a right reserved by the Grantor within the conservation
easement area.
The following points were noted during the board’s discussion:
•
•
•
•

The footprint of the proposed solar power facility is smaller than the mining area
footprint.
The term of operation for both the solar and the mining use is similar.
Site disturbance, both in initial set up and ongoing operations is considerably less with a
solar facility, compared to the mining operation.
The topographic changes wrought by the mining project are irreversible. The solar
facility can be decommissioned and the easement area restored to pre-project conditions.

Please note that this letter only reflects the position of The Habitat Management Foundation as it
relates to the existing conservation easement and the proposed amendments to that conservation
easement. The U.S. Fish and Wildlife Service is a third-party beneficiary with full rights to
enforce the terms and conditions of the Conservation Easement. The Grantor must obtain
concurrence of both The Habitat Management Foundation and the U.S. Fish and Wildlife Service
prior to modifying or amending the existing conservation easement.
Please contact me if you have any questions, or if you need any additional information.
Sincerely,

Kenneth D. Whitney, CEO
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July 13, 2012

MEMO TO:
Bret Hogge / Ron Sissem
RE:
QUINTO SOLAR PROJECT / Landscape Screening
Basis of Design
1. Location. Proposed vegetation screen locations provided by Client, based on off site
view perspectives. The intent is to soften the edge of the solar facility from distant views
at the cemetery and provide some foreground visual screening of solar facility from the
State Parks campground.
Other design criteria include: mature planting needs to avoid creating cover for
predators of the San Joaquin Kit Fox. As plants grow, the ground level plant canopy
needs to be continually managed to avoid a dense canopy that migratory Kit Fox can
maintain a protective, open line of site 36” above the ground plane. See plant
maintenance recommendations.
2. Heights. Plant heights will be restricted beneath power lines based on utility policies
and limited to 15’ at a 30’ horizontal distance to the solar collection structures. Where
structures are shown at distances 100’ or greater from the proposed planting, a tree is
suggested that might reach a mature height of 35’ in 20 years. Taller trees are located in
planting zones at a distance from solar structures and recommended to provide biodiversity and enhance landscape character.
3. Visual Density. The planting at Sections A and B are intended to create a naturalized
planting edge along the project west boundary. Views are from a distance, and in an
elevated location so full screening is not the objective. However, the planting screen
would be approximately 35 - 50% dense in the first 5 years. Within 10 years, the density
of the planting screen would be approximately 70 – 80%.
The planting at Sections C and D are along the State campground. Views of the solar
facility will be in the foreground, so maximum screening is desired. The density of the
planting screen would be about 50 - 70% in the first 5 years and within 10 years, the
density of the planting screen would be 80 – 90%.
Recommended shrub planting spacing is 10’ – 12’ apart to avoid a hedge thicket
condition. Stagger plants as shown on plans to avoid large openings in mature shrub
canopy abutting campground and provide a significant visual screen when mature.

B - 011049mRS rev basis (2).doc

4. Proposed Plants.
Botanical/Common Name
10 year Height
Quercus douglasii / Blue Oak
15’
Frangula californica “tomentella” /Hoary Coffeeberry
6’
Heteromeles arbutifolia / Toyon
10’
Ceanothus cuneatus / Buckbrush
6’
Cercis occidentalis / Western Redbud
10 ‘

Mature Height
35’
10’
15’
10’
15’

Proposed plants are not always commercially available on demand and will probably
need to be contract grown from Central Valley nurseries specializing in native plants.
When possible, obtain 5 gallon container sizes for shrubs and blue oaks. Provide wind
screen for oak canopy for at first two years.
5. Plant Maintenance and Establishment.
Install plants with slow release fertilizer tablets per manufacturer recommendation.
Provide a 2’ diameter weed mat cover under a 3” deep mulch bed around each 1-gallon
plant. Provide 3’ diameter, 3” deep mulch bed around each 5-gallon plant. Inspect plants
monthly for vigor and potential pest problems and address as appropriate.
Depending on seasonal weather/growing conditions, watering plants may begin to be
reduced after the 2nd growing season, and further reduced for the 3rd growing season.
The design goal is for watering to be eliminated after 5 years, except for replacement
plants that will require water for establishment.
After the end of the 3rd year growing season, remove leaves and leaf twigs from lower
shrub canopy, but no more than 20% of the total canopy. Continue to remove the lower
20% of shrub canopy at the end of each growing season, until a 36” high clear zone is
achieved. Remove or mow grasses and weeds regularly throughout the buffer to
maintain 36” high clear site of vision for migrating Kit Fox. Maintain clear zone with
annual inspection and pruning.
6. Irrigation Method. A drip system will utilize a Cam Coupler on a PVC
supply/distribution line. Water supply will be provided by truck via water tank and
pump similar to highway projects where no potable water source is available.
7. Establishment Irrigation Program. It is recommended that planting be installed
during the winter rain season, no earlier than December 1st or later than February 1st .
Watering should be no less than twice per week, one gallon water per 1 gallon plant, and
2 gallons water per 5 gallon plant each watering during the spring, summer and fall. An
additional watering may be needed during summer in the first two years of
establishment.
-end
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2012 B URROWING O WL , W ESTERN S PADEFOOT T OAD , AND
S WAINSON ’ S H AWK S URVEY R EPORTS

July 25, 2012

Mr. Bret Hogge
Riverwest Investments
3001 I Street, Suite 200
Sacramento, CA 95816
Report of Findings – 2012 Burrowing Owl Focused Surveys for the Quinto Solar PV
Project, Merced County, California
Dear Mr. Hogge,
This letter report documents the findings for western burrowing owl (Athene cunicularia
hypugea) (BUOW) surveys conducted by EMC Planning Group on behalf of Riverwest
Investments at the proposed Quinto Solar PV project site, located outside Santa Nella
Village, Merced County, California (Figure 1, Regional Location). The purpose of this
protocol-level BUOW survey was to determine the on-site presence/absence of BUOW, a
California Species of Special Concern. During a general reconnaissance-level survey of the
project site and areas directly adjacent to the project site conducted by EMC Planning Group
in September 2010, potential BUOW habitat was identified in the form of active ground
squirrel burrows within the site and within approximately 500 feet of the project site
boundary. This report presents the results of a second year of focused BUOW surveys
conducted in 2012. Focused BUOW surveys were also conducted in 2011 with negative
results as reported in Report of Findings – Focused Burrowing Owl Survey for the Quinto Solar PV
Project dated August 18, 2011.

Project Site Location
The project site is located approximately one mile northwest of the unincorporated
community of Santa Nella, California and includes Assessor’s parcel numbers 069-240-28,
30, 31, 32, 36, 37, 39, and 069-220-54. The approximately 1,012-acre project site is bordered
by agricultural lands, the California Aqueduct, the Delta Mendota Canal, McCabe Road,

Mr. Bret Hogge
River West Investments
July 25, 2012, Page 2

San Luis Reservoir State Recreation Area, and the San Joaquin Valley National Cemetery.
Interstate 5 is less than one mile east of the site. Figure 2, Project Vicinity, shows the location
of the project site and vicinity.

Wildlife Habitats
During general biological investigations conducted in 2010 and 2011, fallow agricultural
land was observed to be the most abundant wildlife habitat found at the project site. An
almond orchard about 230 acres in size is also located within the site. The agricultural land
and orchard area rank relatively low in wildlife value, chiefly due to their heavily disturbed
agricultural nature, human presence in the area, and presence of feral cats and dogs. The
fallow agricultural land is regularly grazed by livestock (sheep, cattle, and horses) with
unleashed dogs present.
Vegetation on the site was comprised of ruderal, generally weedy species commonly found
on disturbed sites. Vegetation observed during the BUOW surveys included shortpod
mustard (Hirschfeldia incana), common vetch (Vicia sativa), field bindweed (Convolvulus
arvensis), wild oat (Avena fatua), wall barley (Hordeum murinum), red-stemmed filaree (Erodium
cicutarium), fiddleneck (Amsinckia sp.), annual ryegrass (Lolium sp.), common mallow (Malva
neglecta), and willow herb (Epilobium ciliatum).

Natural History of the Burrowing Owl
BUOW is a resident of grassland and desert scrub communities and ranges from central and
mid-coastal California throughout much of the western United States. The species is diurnal
(active in daylight) to crepuscular (active at dusk and dawn) and feeds primarily on small
mammals, birds, and insects. BUOW typically occupies burrows excavated by other species
such as California ground squirrel (Spermophilus beecheyi) and American badger (Taxidea
taxus). According to the Burrowing Owl Survey Protocol and Mitigation Guidelines (California
Burrowing Owl Consortium [CBOC] 1993), BUOWs have also been known to utilize manmade cover sites such as culverts and artificial dens. In open habitats, individuals tend to
prefer flat, open areas where the vegetation is short. Suitable habitat includes non-native
grasslands grazed by livestock. The nearest occurrence of burrowing owl is approximately
one mile to the south of the project site (CNDDB 2010).
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Status of the Burrowing Owl
Habitat conversion and secondary poisoning resulting from ground squirrel control efforts
appear to be contributing to decline of BUOW throughout much of its range, particularly in
the San Francisco Bay area and surrounding regions. Within the species range, the overall
breeding season for BUOW extends from mid-February into September (with the peak
occurring between April and July), and migrant or over-wintering (non-breeding) individuals
may be observed in suitable habitats from approximately late September through March
(CBOC 1993). The BUOW is listed as a Species of Special Concern by the California
Department of Fish and Game (CDFG). It is protected under the CDFG Code, and through
the federal Migratory Bird Treaty Act.

Regulatory Setting
Federal Regulation
The federal Migratory Bird Treaty Act (MBTA) of 1918 (16 U.S.C. §§ 703-712) affirms and
implements the United States' commitment to four international conventions with Canada,
Japan, Mexico, and Russia for the protection of shared migratory bird resources. The MBTA
governs the taking, killing, possession, transportation, and importation of migratory birds,
their eggs, parts, and nests, except as authorized under a valid permit. The take of all
migratory birds is governed by the MBTA's regulation concerning the taking of any
migratory bird for educational, scientific, and/or recreational purposes and requiring harvest
to be limited to levels that prevent over-utilization of the species. Section 704 of the MBTA
states that the Secretary of the Interior is authorized and directed to determine if, and by
what means, the take of migratory birds should be allowed and to adopt suitable regulations
permitting and governing take. The Secretary is to consider such factors as distribution and
abundance to ensure that take is compatible with the protection of the species. In
northern/central California, migratory nesting birds are protected under the MBTA from
February 1st through August 31st.

State Regulation
The California Environmental Quality Act requires environmental consideration in the
decision-making process for projects undertaken or approved by state, local, and regional
agencies, boards, and commissions. As a result of potential adverse impacts to biological
resources associated with the implementation of a proposed project, baseline environmental
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conditions, including the presence of sensitive species, their associated habitats, and other
protected or special-status natural communities must be documented in order to comply with
the provisions of state and federal environmental statutes and regulations. Owl and raptor
species are protected under CDFG Commission regulations (Codes 355, 2081, 3503.5 and
3511). The CDFG maintains lists of designated Endangered, Threatened, and Rare plant and
animal species. In addition to recognizing three levels of endangerment, the CDFG can
afford interim protection to proposed/candidate species while they are reviewed by the
California Fish and Game Commission.
The CDFG also maintains a list of animal Species of Special Concern (CDFG 2012), most of
which are species whose breeding populations in California may face extirpation. Although
these species have no formal legal status, the CDFG recommends considering them during
analysis of proposed project impacts to protect declining populations and avoid the need to
list them as endangered in the future.

Methodology
Prior to conducting the BUOW surveys, EMC Planning Group biologists reviewed
previously prepared site maps, natural resource database accounts, and other relevant
scientific literature describing natural resources on the site, in the project vicinity, and on
adjacent lands.
EMC Planning Group biologists Bill Goggin and Andrea Edwards conducted focused
breeding season BUOW surveys at four previously surveyed locations on the following dates:
April 4, May 4, May 22, and June 14, 2012 to determine if suitable BUOW habitat on site (in
the form of numerous ground squirrel burrows) and within approximately 500 feet of the
project site were occupied by BUOW. Survey methods followed the current guidelines in the
updated Staff Report on Burrowing Owl Mitigation (CDFG 2012). Four breeding season surveys
were conducted. In order to provide the highest probability of detection, two of the surveys
occurred between morning twilight (AM) and 10:00 AM, and two surveys occurred between
two hours before sunset until evening twilight (PM).
The survey area consisted of nearly the entire site excluding the orchard, but survey activity
focused on two discreet areas containing a high concentration of suitable ground squirrel
burrows. One of these areas is located north of McCabe Road and south of Romero Creek.
The second area is in the northeast portion of the site along the west levee bank of the Delta
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Mendota Canal. Scattered burrow habitat is located throughout the project site and was
more generally assessed as a part of the survey effort. Additional off-site areas within
approximately 500 feet of the project site boundary that contain scattered suitable burrow
habitat were also visually scanned for BUOW presence. Please refer to Figure 3, Burrowing
Owl Survey Map, which shows the locations of the surveys and depicts concentrated burrow
habitat scattered across the project site. Figure 3 also illustrates the locations from which the
majority of focused BUOW survey observations were made.
Opportunistic, observational searches of BUOW habitat features were conducted using 8x42
power magnification hand-held binoculars and an 8x72 power field scope from various
vantage points located throughout the survey area. Resultant field data was recorded, and
included habitat observations, weather conditions, survey start and stop times, the presence
of any notable BUOW suitable habitat features, and notable species observed during the
survey. Representative site photographs were taken at different locations within the proposed
project site to document BUOW habitat conditions in the area. These photographs are
presented in Figure 4, Site Photographs.

Findings
No BUOW were observed, either within the project boundaries or within approximately 500
feet of the project site boundary, during the 2012 focused surveys. Burrowing owls were
absent from the project site during the peak of the 2012 burrowing owl breeding season.

Recommendations
To address the potential for unintentional adverse impacts to BUOW in the event that
currently unoccupied burrow habitat within the site or near the site boundary becomes
occupied prior to initiation of site disturbance, it is recommended that the following
measures be implemented:
Prior to initiation of ground disturbance activities the following measures shall be
implemented:
a. A pre-construction survey shall be conducted by a qualified biologist for burrowing owls
within 48 hours of any project construction activity according to methods described in
the revised Staff Report on Burrowing Owl Mitigation (California Department of Fish and
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Game 2012). Methods to be used include walking suitable habitat area on the entire
project site and in a zoned outside the project site which may be impacted by
construction activities such as noise from construction equipment, utilizing walking
transects of 100 feet or less to allow full visual coverage of the ground surface, and
avoiding impacts to owls from surveyors (if owls or occupied burrows are identified) by
maintaining distance from them.
b. If pre-construction surveys undertaken during the bird breeding season (February 1 –
August 31) determine that there are active nest burrows within or near project
construction areas (including areas of suitable habitat located outside of, but within 150
meters of the project boundary), a setback of 200 meters from active nest burrows shall
be established within which no construction would be permitted until the breeding
season ends, consistent with the revised Staff Report on Burrowing Owl Mitigation
(California Department of Fish and Game 2012). The setback areas shall be clearly
delineated/fenced. If an encroachment of the 200-meter setback is proposed, then the
applicant shall consult with CDFG to identify suitable options for relocation as described
in “c” below.
c. During the non-breeding season (December through January), any resident owls may be
relocated to alternative habitat. The relocation of resident owls must be conducted
according to a relocation plan prepared by a qualified biologist in consultation with the
CDFG, as described in the revised Staff Report on Burrowing Owl Mitigation (California
Department of Fish and Game 2012). The relocation plan shall address avoidance
measures, selection and preparation/installation of artificial burrows on relocation lands,
passive relocation strategies (i.e., use of one-way doors that let owls leave, but not reenter
a burrow), and relocation site monitoring and reporting requirements.
The 2012 revised guidance indicates that when temporary or permanent burrow
exclusion and/or burrow closure is implemented, burrowing owls should not be
excluded from burrows unless or until:
•

A Burrowing Owl Exclusion Plan is developed and approved by the applicable local
CDFG office;

•

Permanent loss of occupied burrow(s) and habitat is mitigated in accordance with the
Mitigating Impacts of the revised 2012 Staff Burrowing Owl Report.

•

Temporary exclusion is mitigated in accordance with the revised 2012 Staff Burrowing
Owl Report.

Mr. Bret Hogge
River West Investments
July 25, 2012, Page 7

•

Site monitoring is conducted prior to, during, and after exclusion of burrowing owls
from their burrows sufficient to ensure take is avoided. Conduct daily monitoring for
one week to confirm young of the year have fledged if the exclusion will occur
immediately after the end of the breeding season.

•

Excluded burrowing owls are documented using artificial or natural burrows on an
adjoining mitigation site (if able to confirm by band re-sight).
Note: Including the recommended mitigation measures listed above, replacement
burrowing owl mitigation lands may require habitat enhancements including
enhancement or expansion of burrows for breeding, shelter and dispersal
opportunity, and removal or control of population stressors. If the mitigation lands
are located adjacent to the impacted burrow site, the nearest neighbor artificial or
natural burrow clusters shall be within at least within 210 meters (approximately 689
feet).
Should no other feasible mitigation options be available to the project proponent and
a lead agency is willing to establish and oversee a burrowing owl mitigation and
conservation fund that funds (on a competitive basis) acquisition and permanent
habitat conservation, the project proponent may participate in the lead agency’s
mitigation and conservation fund program.

If you have any questions regarding this report, please contact me or Ron Sissem, project
manager at (831) 649-1799.
Sincerely,

Bill Goggin
Senior Biologist
Attachments: Figure 1, Regional Location
Figure 2, Project Vicinity
Figure 3, Burrowing Owl Survey Map
Figure 4, Site Photographs
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Mr. Bret Hogge
Riverwest Investments
3001 I Street, Suite 200
Sacramento, CA 95816
Report of Findings – 2012 Western Spadefoot Focused Surveys for the Quinto Solar PV
Project, Merced County, California
Dear Mr. Hogge,
This letter report documents the findings from western spadefoot (Spea hammondii) focused
surveys conducted in 2012 by EMC Planning Group on behalf of Riverwest Investments at
the proposed Quinto Solar PV project site, located outside Santa Nella Village, Merced
County, California (Figure 1, Regional Location). The purpose of the focused surveys was to
determine the on-site presence/absence of this California Species of Special Concern in order
to address potential project impacts. During an earlier general survey of the project site
conducted by EMC Planning Group in April 2011, a distinctive auditory detection of an
amphibian was heard at a temporary rain pool within the Romero Creek drainage that had
formed after an above-average winter rainy season. Based on the habitat preferences of
western spadefoot as described below, this distinctive auditory detection of an amphibian
had a reasonable probability of having been made by western spadefoot and served as the
impetus for the subject surveys. This report presents the results of subsequent field
investigation into potential western spadefoot habitats on the site.

Project Site Location
The project site is located approximately one mile northwest of the unincorporated
community of Santa Nella, California and includes Assessor’s Parcel Numbers 069-240-28,
30, 31, 32, 36, 37, 39, and 069-220-54. The approximately 1,012-acre project site is bordered
by agricultural lands, the California Aqueduct, the Delta Mendota Canal, McCabe Road,
San Luis Reservoir State Recreation Area, and the San Joaquin Valley National Cemetery.
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Interstate 5 is less than one mile east of the site. Figure 2, Project Vicinity, shows the location
of the project site and vicinity.

Potential Western Spadefoot Habitat on the Site
During general biological investigations conducted in 2010 and 2011, fallow agricultural
land was observed to be the most abundant wildlife habitat found at the project site. An
almond orchard about 230 acres in size is also located within the site. The agricultural land
and orchard area rank relatively low in wildlife value, chiefly due to their heavily disturbed
agricultural nature, human presence in the area, and presence of feral cats and dogs. The
fallow agricultural land is regularly grazed by a herd of 100-plus sheep, with unleashed sheep
dogs present.
Vegetation on the site is comprised of ruderal, generally weedy species commonly found on
disturbed sites. Vegetation observed during the focused surveys include shortpod mustard
(Hirschfeldia incana), common vetch (Vicia sativa), field bindweed (Convolvulus arvensis), wild
oat (Avena fatua), wall barley (Hordeum murinum), red-stemmed filaree (Erodium cicutarium),
fiddleneck (Amsinckia sp.), annual ryegrass (Lolium sp.), common mallow (Malva neglecta),
and willow herb (Epilobium ciliatum).

Natural History of the Western Spadefoot
The western spadefoot (WS), a California Species of Special Concern, is found throughout
the Central Valley and adjacent foothills and valleys, as well as the central and south coastal
region of California from Monterey Bay south to Baja California, Mexico. WS are found in a
variety of habitats including grasslands, washes, and floodplains, but prefer areas of open
vegetation and short grasses with sandy or gravelly soils. The species breeds in seasonal,
depressional wetlands and deep vernal pools. During the summer months, adults will seek
out upland refugia such as small mammal burrows. The breeding period for the WS is
typically January through May (during the formation of temporary rain pools). There are no
California Natural Diversity Database records for this species within five miles of the site.

Methodology
Prior to conducting the WS focused surveys, EMC Planning Group biologists reviewed
natural resource database accounts, and other relevant scientific literature describing WS
habitats. Focused surveys were then conducted on April 4, 15, and 25, 2012.
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There is no published or promulgated WS survey protocol issued by either the U.S. Fish and
Wildlife Service (USFWS) or California Department of Fish and Game (CDFG); however,
following the general recommendations made in the 2005 Technical Report “A Standardized
Protocol for Surveying Aquatic Amphibians” (U.S. Park Service/U.C. Davis), suitable aquatic
habitats within and immediately adjacent to the project site were surveyed for western
spadefoot occurrence. The approximately three-hour surveys consisted of a pair of biologists
walking a meandering transect search through the dry bed of Romero Creek, along the
northern bank of Romero Creek (including at concentrations of burrow habitat), and within
a small, dry detention basin located off the site near the northeastern site boundary (which
had recently been used as a goat enclosure) while searching for sign of WS. Two of the three
surveys were conducted at dusk when there was potential for rain and the third survey was
conducted at night, during a small rainstorm.
The spring of 2012 was extremely dry, with less than four inches of rain having fallen
according to the Western Climate Center (http://www.wrcc.dri.edu/). At no time during
the survey period did temporary rain pools (the WS requisite breeding substrate) form within
the areas surveyed or likely elsewhere on the site. Data on habitat conditions, species
encountered, and other relevant observations were recorded.
Please refer to Figure 3, Western Spadefoot Survey Map, which shows the locations of both
the 2011 amphibian auditory detection and the 2012 survey area. Representative site
photographs were taken at different locations within the proposed project site to document
existing habitat conditions. These photographs are presented in Figure 4, Site Photographs.

Findings
No western spadefoot were observed during the performance of the 2012 presence/absence
focused surveys. As mentioned, the spring of 2012 atypically dry and the temporary rain pool
breeding habitat required by the species failed to form, meaning that the species, if present,
may not have attempted reproduction, or have been above ground (outside of burrows) for
any significant period of time. Based on this fact, the survey cannot conclusively demonstrate
species absence on the site.

Recommendations
If the species were to potentially occur at the site, then it is likely to be restricted to the
Romero Creek channel and its immediate margins, and depending on whether the area
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ponds water, a small disturbed detention basin located at the northeastern site boundary. No
project impacts are anticipated to occur within the active channel of Romero Creek. Though
unlikely to occur outside of the 100-foot setbacks on both sides of Romero Creek that are
proposed as part of the project, prior to initiation of site disturbance, mitigation measure
BIO-9, as shown below and included in the Quinto Solar PV Draft Environmental Impact
Report, shall be implemented. Mitigation measure BIO-9 is as follows:
“BIO-9. Prior to construction activities, the project applicant shall retain a qualified
biologist to perform a pre-construction survey(s) within suitable on-site western
spadefoot habitat to determine if the species is present. Due to the difficulty of
locating the species outside of the rainy season, the survey(s) shall take place within
10 days of late winter/early spring rain events (i.e., early February through early
April) prior to project construction activities. If this species is not detected during the
survey(s), then no further mitigation is required. However, if a western spadefoot is
found within the project site during the survey(s), the applicant’s biologist shall
relocate the individual by transferring it to an appropriate off-site location.
Construction may proceed provided the trapping and relocation process is not
jeopardized. The applicant’s biologist shall consult with CDFG prior to relocating
individuals to determine an appropriate off-site location(s) and trapping and transport
techniques for relocation to be employed. Individuals shall be captured and relocated
only by a qualified biologist (with CDFG approval). Further, if western spadefoot are
found in the project site during preconstruction surveys, one on-site biological
monitor shall be present during any ground-disturbing activities within the areas
identified as potential western spadefoot habitat.”
If you have any questions regarding this report, please contact me or Ron Sissem, project
manager at (831) 649-1799.
Sincerely,

Bill Goggin
Senior Biologist
Attachments: Figure 1, Regional Location
Figure 2, Project Vicinity
Figure 3, Western Spadefoot Survey Map
Figure 4, Site Photographs
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Mr. Brett Hogge
Riverwest Investments
3001 I Street, Suite 200
Sacramento, CA 95816
Report of Findings - 2012 General Raptor and Swainson’s Hawk Surveys for the Quinto
Solar PV Project, Merced County, California
Dear Mr. Hogge,
This letter report documents the findings for a second year of general raptor and Swainson’s
hawk (Buteo swainsoni) survey efforts conducted by EMC Planning Group on behalf of
Riverwest Investments at the proposed Quinto Solar PV project site (and surrounding
suitable habitats). The site is located outside Santa Nella Village in Merced County,
California (Figure 1, Regional Location). During a previous reconnaissance-level survey of
the project site conducted by EMC Planning Group in September 2010, suitable potential
nesting and foraging habitats (i.e. trees and grasslands) were identified on the site that have a
potential to host the state-listed Threatened Swainson’s hawk, which is known to breed
within one mile of the project site.
During 2011 protocol-level Swainson’s hawk surveys conducted by EMC Planning Group at
and within the vicinity of the proposed project site, one pair of breeding Swainson’s hawks
was identified approximately 0.70 mile north of the site and one pair was observed
approximately 0.61 mile south of the project site as reported in the 2011 Protocol-Level
Swainson’s Hawk Surveys for the Proposed Quinto Solar PV Project, Merced County, California.
Monterey, California, August 24, 2011 (EMC Planning Group 2011).
This report presents the findings of EMC Planning Group’s 2012 field investigation of
potential nesting and foraging use of the project site and surrounding lands by Swainson’s
hawk and other raptor species, and recommends measures for avoiding and minimizing
impacts to raptor species.
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Project Site Location
The project site is located approximately one mile northwest of the unincorporated
community of Santa Nella, California and includes Assessor Parcel Numbers 069-240-28, 30,
31, 32, 36, 37, 39, and 069-220-54. The approximately 1,012-acre project site is bordered by
agricultural lands, the California Aqueduct, the Delta Mendota Canal, McCabe Road, the
San Luis Reservoir State Recreation Area, and the San Joaquin Valley National Cemetery.
Interstate 5 is less than one mile east of the site. Figure 2, Project Vicinity, shows the location
of the project site and vicinity.

Wildlife Habitats
During general biological investigations conducted in 2010 and 2011, fallow agricultural
land was observed to be the most abundant wildlife habitat found at the project site. An
almond orchard about 204 acres in size is also located within the site. The fallowed
agricultural land and orchard area rank relatively low in wildlife value, chiefly due to their
heavily disturbed agricultural nature and the human presence in the area. The on-site
agricultural grassland habitat is regularly grazed by a herd of 100-plus sheep, with unleashed
sheep dogs present.
Romero Creek, comprising approximately one percent of the project site, is a heavily eroded,
intermittent dry wash arroyo. The approximately 100-foot-wide feature originates in the hills
west of the site, crosses over the California Aqueduct within an concrete box structure, and
bisects the northern portion of the project site west to east before exiting the project site
through a second, smaller concrete box structure that crosses the Delta-Mendota Canal.
The segment of Romero Creek within the project site is characterized by a deeply incised
(ranging from six to ten feet deep) flood channel with a notable bed and bank, and areas of
scour that are four to eight feet wide. There is no natural riparian corridor associated with
the portion of Romero Creek within the project site. Along the southern bank of Romero
Creek is a row of approximately 50 to 80-foot-tall, planted non-native eucalyptus trees that
form an agricultural windbreak. No obvious areas of freshwater marsh or seasonal wetland
vegetation were observed within Romero Creek.
Vegetation on the site is comprised of ruderal, generally weedy species commonly found on
disturbed sites. Vegetation observed during the surveys includes shortpod mustard
(Hirschfeldia incana), common vetch (Vicia sativa), field bindweed (Convolvulus arvensis), wild
oat (Avena fatua), wall barley (Hordeum murinum), red-stemmed filaree (Erodium cicutarium),
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fiddleneck (Amsinckia sp.), annual ryegrass (Lolium sp.), common mallow (Malva neglecta),
and willow herb (Epilobium ciliatum).
The ruderal grassland/fallow agricultural land is the most abundant habitat type found
within the proposed project site and is in poor condition. Generally speaking, the site
provides low-quality foraging habitat and little available nesting habitat to potentially
occurring Swainson’s hawks (considering that the only suitable nesting trees on the site are
already occupied by other, resident breeding raptors). The 204 acres of 10 to 15-foot-tall
orchard trees on the site are considered to provide only marginally suitable nesting habitat (at
best), due to the high degree of human disturbance, periodic application of pesticides, and
noise from machinery associated with routine agricultural activities. Transmission line
towers located in the western and southern portions of the project site may serve as a
potential attractant to other raptor species occurring in the general vicinity, which could
utilize the towers as perching habitat during foraging/hunting events and/or as possible
nesting structures.

Life History and Regulatory Status of Swainson’s Hawk
Swainson’s hawk is a large-bodied raptor that nests in Canada, the western U.S., and
Mexico. In California, Swainson’s hawk is a state-listed threatened species. The species is
afforded no formal federal protection status other than under the Migratory Bird Treaty Act
(MBTA). Adult birds have dark brown heads with a dark breast band, which is contrasted by
a lighter brown belly. In the dark morphs of the species, the entire body may be a sootybrown to black color, except for a partially white throat.
Swainson's hawks require large, open grasslands with abundant prey in association with
suitable nest trees. Suitable foraging areas include native grasslands or lightly grazed
pastures, alfalfa and other hay crops, and certain grain and row croplands. In the Central
Valley, Swainson's hawks are commonly seen foraging in agricultural fields and are generally
associated with riparian habitat for nesting sites (Bloom 1983). Preferred prey items include
voles (Microtus spp.), gophers (Thomomys spp.), and small birds and insects such as
grasshoppers (Estep 1989). Agricultural land used to grow crops such as cotton, corn, rice,
orchard crops, and vineyard grapes do not generally represent suitable habitats because they
either lack suitable prey, or the prey is unavailable due to crop structure.
Various environmental statutes and regulations protect Swainson’s hawk from habitat loss
and nest site disturbance. These include the California Endangered Species Act and the
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California Department of Fish and Game (CDFG) Code Section 2081. Migratory birds,
raptors and their nests are federally protected under the MBTA, and state-protected under
CDFG Code Section 3503.5, which prohibits the take or destruction of any bird or nest in
the order of Falconiformes (falcons, kites, and hawks) and Strigiformes (owls). Human
disturbance, such as close proximity to nests, excessive noise around nests, and loss of
foraging grounds, may lead to a decline in local populations of birds, often through
diminished reproduction success.
The loss and/or conversion of agricultural land that provides suitable foraging habitat within
10 miles of a Swainson’s hawk ‘territory’ (i.e. active nest and/or habitat area of habitual use)
would be viewed as a significant biological impact under the California Environmental
Quality Act (CEQA) and will trigger some level of compensatory mitigation as defined in the
Staff Report Regarding Mitigation for Impacts to Swainson’s Hawks in the Central Valley of California
(CDFG 1994). The 1994 CDFG staff report states that project proponents that would remove
suitable Swanson’s hawk foraging habitat within 10 miles of an active nest territory must
provide habitat replacement compensation for the loss of the Swainson’s hawk foraging
habitat by providing habitat species management lands to the CDFG under a conservation
easement. Various habitat mitigation/replacement ratios are used to determine the
appropriate replacement habitat based on the loss of foraging habitat within one, five, and
ten mile distances from an active Swainson’s hawk nest. The location, habitat quality, and
amount of habitat replacement land deemed necessary and/or appropriate for mitigation is
generally determined through a project specific consultation process with the CDFG.

Survey Methodology
Prior to conducting the protocol-level Swainson’s hawk surveys, EMC Planning Group
biologists reviewed site maps, natural resource database accounts including the California
Natural Diversity Database (CNDDB), available reports for nearby projects, and other
relevant scientific literature describing natural resources on the site, in the project vicinity,
and/or on adjacent lands.
Fieldwork for the protocol-level Swainson’s hawk surveys was conducted by senior biologist
Bill Goggin over a 12-week period during the breeding bird season, between March 29 and
June 15, 2012. As the 2012 surveys represented the second year of special-status raptor
species assessment within the project vicinity and there were two known Swainson’s hawk
nests located near the project site to the north and south, this year’s survey efforts followed a
modified protocol survey which was primarily focused on determining whether: 1) there
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were any new Swainson’s hawk nests within one mile of the site; 2) if the nesting Swainson’s
hawks identified in the 2011 Swainson’s hawk protocol surveys returned to attempt breeding
again; and 3) there were any raptor species nests located within or adjacent to the project
site.
The surveys were timed to coincide with key natural life history time periods for the Central
Valley population of Swainson’s hawk and generally followed the recommendations
established in Recommended Timing and Methodology for Swainson’s Hawk Nesting Surveys in
California’s Central Valley (Swainson’s Hawk Technical Advisory Committee 2000). The
surveys were conducted within the following natural life history periods: March 20 – April 5:
Nest Site Location Search-early season; April 6 – April 20: Nest Site Location Search-late
season; and April 21 – June 10: Monitoring Known Nest Sites-late season (two surveys).
The overall protocol-level survey effort consisted of four separate full-day surveys. The first
two surveys were conducted from early morning (i.e., within one hour of sunrise) to
approximately 4:00 PM within suitable habitats located within one mile of the project site.
The second two surveys were performed as stationary observational surveys at the two
known Swainson’s hawk nests identified in 2011 and were conducted from various vantage
points that afforded the best views of occupied nests.
During the initial two surveys, potential nesting habitat was surveyed by performing
opportunistic visual scanning searches using a pair of handheld 8x42 power binoculars
within suitable raptor habitats. Nest search surveys were conducted utilizing various vantage
points in the landscape (i.e. highway bridge overpasses, earthen embankments, hillsides, etc.)
to identify potentially present Swainson’s hawk nests or other nesting raptor habitat features
(i.e. activity centers, roost sites, foraging areas). Areas surveyed for Swainson’s hawk during
the early season period included suitable habitat areas within the site (i.e. on-site eucalyptus
trees) and four off-site habitat areas located within approximately 0.5 mile of the project site.
The initial Justification and Search Image habitat evaluation survey looked at all available
nesting habitat located within one mile of the site.
During the final two surveys, the two off-site Swainson’s hawk nest sites discussed below
were both monitored between the hours of 9:00 AM and 3:00 PM using a pair of 8x42 power
hand-held binoculars and an 8x72 power field scope, from vantage points ranging from 250
to 500 feet away. Resultant field data was recorded and included behavioral observations,
adult-juvenile interactions, the level of disturbance, as well as unique habitat features specific
to Swainson’s hawks (i.e. presence of other raptors, surrounding habitat quality, presence of
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special habitat features, etc.) observed during the survey. Please refer to Figures 3 through 9,
Survey Result Maps, for a visual depiction of the survey areas and results from the surveys.

Findings
A total of four separate Swainson’s hawk surveys were conducted at and within the vicinity
of the proposed project site. Results of the surveys are shown in Figures 3 through 9, Survey
Result Maps. Table 1 below summarizes each of the separate site visits, nesting observations,
and other noteworthy observations and/or species incidentally observed during the surveys.

Table 1

Summary of 2012 Protocol-Level Swainson’s Hawk Survey Observations

Survey
Date/Phase
Survey 1
3-29-12
(Nest Site
LocationEarly)

Survey 2
4-19-12
(Nest Site
LocationLate)

Notable Nesting Survey Observations

Additional Species
Observations

Both the northern and southern Swainson’s hawk
pairs observed in 2011 were identified at nest sites
during the initial 2012 survey. Only the male bird
was observed at the southern nest location. Northern
pair observed perched on telephone pole, copulating.
Last year’s nesting pairs of red-tailed hawk and great
horned owl observed nesting in the eucalyptus grove
on the site; new red-tailed hawk nest observed
within a small cottonwood tree in the northern
portion of the site. Sub-adult bald eagle observed
flying over western portion of site.

Single Swainson’s hawk,
golden eagle, and bald
eagle observed off the
site.

Both pairs of Swainson’s hawks in 2011 observed at
off-site nest locations. Nest building and foraging
activity observed. A pair of Swainson’s hawks was
observed foraging for over an hour northeast of the
Veterans Cemetery (unclear if pair was one of the
other two nearby pairs). Red-tailed hawk and great
horned owl observed nesting. Barn owl observed
within eucalyptus trees bordering Romero Creek.
White-tailed kite nest observed in campground in
2011 was active again in 2012; only observed this

Osprey observed off the
site. Numerous red-tailed
hawks observed off the
site. On May 4th, during a
morning burrowing owl
survey, observed a prairie
falcon in a low foraging
stoop over the western
portion of the site.
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single time.
Survey 3
5-18-12
(Monitoring
Known Nest
Sites)

Survey 4
6-15-12
(Monitoring
Known Nest
Sites)
Source:

Both pairs of Swainson’s hawks observed at off- site
nest locations. Both females observed sitting on
nests. Males observed foraging nearby. Swainson’s
hawk heard near cemetery, towards western project
site boundary. Red-tailed hawk and great horned
owl young may have hatched (saw downy feathers
near Romero Creek eucalyptus trees).

N/A

Both pairs of Swainson’s hawks observed at off- site
nest locations. A downy-headed juvenile was
observed at southern nest. No juveniles observed at
northern nest.

N/A

EMC Planning Group 2012

Findings from the 2012 general raptor and Swainson’s hawk surveys include the following
observations:
•

The two pairs of breeding Swainson’s hawks identified in 2011 were again identified in
2012, using the same nest trees located approximately 0.7-mile north of the site and
approximately 0.6-mile south of the site. As of mid-June, the southern nest appeared to
have at least one juvenile based on observations made on June 15. It was inconclusive as
to the final nesting outcome for the northern Swainson’s hawk pair, as no juvenile(s)
were ever observed at this site.

•

Nesting red-tailed hawks (two pairs) and great horned owls were observed within on-site
trees. The new red-tailed hawk nest is located approximately 750 feet south of the
northeast corner of the property in a 15-foot-tall cottonwood tree bordering the
artificially re-aligned portion of Romero Creek. A previously identified red-tailed hawk
nest occupied in 2010 that was not re-used in 2011 was occupied in 2012 by a nesting
great-horned owl. A nesting red-tailed hawk pair is believed to have successfully
reproduced based on discovery of downy feathers near the nest tree in June. This pair of
red-tailed hawks was observed to mostly forage directly south and east of the site. The
new red-tailed hawk pair was observed foraging north and east of the site.
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•

Three other off-site raptor nests observed in 2011 were used again in 2012. These nests
belonged to red-tailed hawk, great horned owl, and white-tailed kite. The status of the
white-tailed kite nest observed at the campground is unknown, as no young were ever
observed and the adult was only observed on the nest a single time.

•

At no time during the 2012 surveys were northern harriers observed near the project site.
This was somewhat surprising due to the off-site harrier activity center identified in 2011.
A possible cause was the reduced amount of rainfall which kept grass height short.

Recommendations
Based on the observation of two pairs of nesting Swainson’s hawks within one mile of the
site, annual fallow agricultural/grassland habitats within the project site have potential to
provide foraging habitat for breeding (i.e., territorial) Swainson’s hawks occurring in the
area. Overall, the proposed project will affect approximately 379 acres of fallow
orchards/non-native grasslands that provide foraging habitat for Swainson’s hawk. This
acreage comprises land that would be affected by installation of array panels, along with
potential permanent and temporary effects associated with arrays, roads, the substation,
medium-voltage poles, material lay-down areas, and inter-structure spaces.
The following potentially significant impacts to nesting Swainson’s hawks could occur as a
consequence of project implementation:
•

The proposed project could have a significant impact on Swainson’s hawk habitat as
a result of project operation due to the loss of approximately 379 acres of Swainson’s
hawk foraging habitat.

•

The proposed project could have a potentially significant impact on Swainson’s hawk
during construction if construction disturbance in the form of noise, human
disturbance, dust, or other intrusions during the breeding season could result in the
incidental loss of fertile eggs or nestlings, or otherwise lead to the abandonment of
nests.

The CDFG’s Staff Report Regarding Mitigation for Impacts to Swainson’s Hawks in the Central
Valley of California (CDFG 1994) provides guidance on how impacts to Swainson’s hawk
habitat are to be mitigated. The staff report identifies four management strategies designed to
maintain habitat sufficient to preserve Swainson’s hawks. As stated on page 11 of the staff
report, incorporation of the measures into a CEQA document “should reduce a project’s
impact to Swainson’s hawk to less than significant levels.” Measure 1 contained in the staff
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report pertains to actions to be taken if, during preconstruction surveys, active nests are
found within 0.5-mile of the project site. As discussed above, no nests were found within 0.5mile of the proposed project site. Measure 2 in the staff report does not pertain to the
proposed project, as it addresses reintroducing Swainson’s hawk. Measures 3 and 4 pertain
to measures to be implemented if active nest trees are located within one mile of the project
site. As discussed above, nesting hawks were identified 0.6-mile to the south and 0.7-mile to
the north of the project site; thus, measures 3 and 4 are relevant to the project. Applicable
portions of measures 3 and 4 provide as follows:
“3. To mitigate for the loss of foraging habitat, the Management Authorization
holder/project sponsor shall provide Habitat Management (HM) lands to the
Department based on the following ratios:
(a) Projects within 1 mile of an active nest tree shall provide:
•

One acre of HM land (at least 10% of the HM land requirements shall be met by
fee title acquisition or a conservation easement allowing for the active
management of the habitat, with the remaining 90% of the HM lands protected
by a conservation easement [acceptable to the Department] on agricultural lands
or other suitable habitats which provide foraging habitat for Swainson's hawk) for
each acre of development authorized (1:1 ratio); or

•

One-half acre of HM land (all of the HM land requirements shall be met by fee
title acquisition or a conservation easement [acceptable to the Department]
which allows for the active management of the habitat for prey production on the
HM lands) for each acre of development authorized (0.5:1 ratio).

4. Management Authorization holders/project sponsors shall provide for the long-term
management of the HM lands by funding a management endowment (the interest on
which shall be used for managing the HM lands) at the rate of $400 per HM land
acre (adjusted annually for inflation and varying interest rates).”
Two mitigation measures included in the Quinto Solar PV Draft Environmental Impact Report
(EMC Planning Group 2012) must be implemented to mitigate impacts of habitat loss and
project construction. These two mitigation measures remain applicable based on the results
of the 2012 focused surveys. The mitigation measures from the Draft EIR are provided
below as reference:
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BIO-7. If construction is proposed between February 1 and August 31, a
qualified raptor biologist shall conduct pre-construction surveys for
Swainson’s hawk nests. If new, active nests are found and located
within a 0.5 mile of proposed heavy equipment operations or
construction activities, the applicant shall consult with the CDFG to
determine the appropriate course of action, based on the guidance
provided in the Staff Report Regarding Mitigation for Impacts to Swainson’s
Hawks in the Central Valley of California (CDFG 1994) to reduce potential
impacts on nesting Swainson’s hawks and to determine under what
circumstances equipment operation and construction activities can
occur. Possible measures to reduce potential impacts could include
creation of buffers, limits on the timing or location of use of equipment,
limits on the types of equipment used to reduce noise intensity, etc.
Equipment operation and construction activities shall be suspended
until CDFG provides direction.
This mitigation is the responsibility of the applicant with enforcement
conducted by the Merced County Planning and Community
Development Department.
BIO-8. The applicant shall compensate for the loss of 379 acres of Swainson’s
hawk foraging habitat. Compensation shall be consistent with guidance
provided in the Staff Report Regarding Mitigation for Impacts to Swainson’s
Hawks in the Central Valley of California (CDFG 1994). Consistent with the
CDFG staff report, habitat management lands shall be provided at the
ratio of 1:1 (mitigation:impact) where such lands provide foraging habitat
or at a ratio of 0.5:1 (mitigation:impact) where such lands would be
managed to enhance and maintain Swainson’s hawk prey and foraging
conditions. Regardless of which mitigation ratio is used, the habitat
management lands shall be of equal or greater quality than that lost as a
result of the proposed project. A detailed description of the location and
boundaries of the easements to be maintained and managed as
Swainson’s hawk foraging habitat shall be provided by the applicant.
Prior to conducting any earthmoving activity for the proposed project,
the applicant shall record one or more conservation easements consistent
with the above standards. The conservation easement(s) shall be executed
by the applicant and a conservation operator. The conservation
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easement(s) shall be reviewed and approved in writing by CDFG prior to
the recordation for the purpose of confirming consistency with measures
contained in CDFG’s Staff Report Regarding Mitigation for Impacts to
Swainson’s Hawks in the Central Valley of California.
Implementation of this mitigation measure is the responsibility of the
project applicant with enforcement conducted by the Merced County
Planning and Community Development Department.
At this time, no other measures are recommended or considered necessary to address
potential impacts to Swainson’s hawk prior to project implementation.
Sincerely,

Bill Goggin
Senior Biologist
Attachments: Figure 1, Regional Location
Figure 2, Project Vicinity
Figure 3, Survey Results Map (North)
Figure 4, Survey Results Map (South)
Figure 5, Survey Results Map (Area 1)
Figure 6, Survey Results Map (Area 2)
Figure 7, Survey Results Map (Area 3)
Figure 8, Survey Results Map (Area 4)
Figure 9, Survey Results Map (Area 5)
Attachment 1, References
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San Joaquin Kit Fox (Vulpes macrotis mutica) Data

Data Supports Absence of Self-sustaining Population in Northern Range
“As discussed previously, the availability of suitable habitat north of Santa Nella is low and may
not be sufficient to sustain viable kit fox populations. Indeed, as mentioned above, there is no
current evidence of self-sustaining kit fox populations north of Santa Nella. Thus, these northern
areas could be functioning as a population sink, as suggested by Smith et al. (2006) and Clark et
al. (2007a). If this is indeed the case, then the corridors might adversely impact source
populations by facilitating emigration from those populations” (Constable et al., 2009, p. 40).
“Given the questionable status of kit fox populations north of Santa Nella, the uncertainty
regarding the ability of northern areas to support viable kit fox populations, and the uncertainty
regarding corridor attributes for kit foxes, consideration should be given to whether resources
might be used in an alternative strategy to more effectively advance kit fox conservation and
recovery” (Constable et al., 2009, p. 40).
“Available data offers little support for the presence of resident kit fox populations in the
northern range. Currently, kit fox presence in the northern range may consist primarily of
occasional dispersing animals from populations to the South of Santa Nella. It is conceivable
that such animals might even persist for multiple years resulting in reports of sightings.
However, there have been no recent and indeed only two historical records of documented
reproduction by kit foxes in the northern range. If self-supporting kit fox populations are not
present in the northern range, then this region could be functioning as a dispersal sink, as
suggested by Smith et al. (2006)” (Constable et al., 2009, p. 36).
Absence of Functioning Corridors Through Santa Nella
“Within this narrow band, constriction of available habitat and occurrence of barriers such as the
San Luis Reservoir, the California Aqueduct, the Delta-Mendota Canal, and several high traffic
roads, potentially limit movements of the kit fox (Clark et al. 2007a), especially in the
northernmost portion of the band, where only one kit fox sighting was confirmed between 1996
and 2006 (Clark et al. 2002; Clark et al. 2003a, b; B. Cypher and J. Constable, ESRP, in litt.
2006).” (USFWS 2010).
“Canals also present substantial barriers to kit fox movement across the canal features. Canals
are known to be hazards that can result in wildlife drownings (J. Lowe, BLM, in litt. 2007).
Monitoring has shown that some wildlife species, including red and gray fox, will utilize flumes,
pipelines, and other structures to cross canals, including the California aqueduct and the Delta
Mendota canal (Johnson et al. 1994), potentially suggesting that kit fox may achieve some cross
1

canal movement, although the mortality due to drowning is not known. However, use of such
structures by kit fox predators may serve to deter kit fox from using the structures when
available, and the Service has no information quantifying the use of these features by kit fox.”
(USFWS 2010).
“Several additional factors reduce suitability of agricultural lands for kit fox. Agricultural lands
are used more frequently (in comparison to natural lands) by red fox and dogs, which compete
with or kill kit fox (Cypher et al. 2001; Clark et al. 2005; Cypher et al. 2005a), potentially
making such agricultural lands sink habitats for the kit fox. A sink habitat is one in which an
animal group does not replace itself or grow through reproduction; persistence of the animal
depends on migration into the site (Hanski 1999). Pesticide applications may be harmful to kit
fox, while ground squirrel eradication efforts reduce prey availability and may indirectly harm
kit fox (Service 1993; USEPA 1995; Hosea 2000).” (USFWS 2010).
“However, in urban areas such as Bakersfield, the effect of higher volume roads on kit fox
dispersal is not clear, but does result in at least some mortality (Bjurlin et al. 2005), thereby
presenting at least a partial barrier to connectivity of kit fox. Four-lane highways with median
barriers generally present impermeable barriers to movement of the kit fox compared to rural
roadways (Knapp 1978, as cited in Bjurlin and Cypher 2003). “…“Effects such as disturbance,
introduction of non-native species, and exposure to contaminants (Cypher et al. 2005b) may
reduce suitability of habitat adjacent to roads, thereby increasing the both the loss of suitable
habitat and the effect of such features as barriers to kit fox movement and connectivity (See
discussion of contaminants and prey species in Factor E).” (USFWS 2010).
General Guidelines for Kit Fox Movement Corridors
“As mentioned previously, optimal attributes of kit fox movement corridors are unknown. Thus,
the following general guidelines are offered.
•
•
•
•

Corridors should be as wide as possible.
Vegetation structure should be kept low, possibly through mowing or grazing.
Ground squirrel poisoning in and adjacent to corridors should be strictly prohibited.
Any other activities within corridors should be compatible with kit fox presence (e.g.,
grazing, daytime recreational use).
• Escape cover in the form of artificial dens should be provided. As a general rule, dens
should be installed approximately every 0.25 km within the corridor. Artificial dens could
include chambered subterranean designs or simple non-chambered surface designs (see
Bjurlin et al. 2005).
• To the extent possible, potential refugia areas should be linked by corridors. Such refugia
could include storm-water drainage basins, golf courses, parks, and undeveloped open
space. Such refugia might be particularly important if corridors are relatively narrow.
One additional note, corridors dedicated entirely to use by kit foxes and other wildlife are
preferable. However, given that land is expensive, it may be possible to combine such corridors
2

with compatible uses. As mentioned above, grazing is one such compatible use. Another is
potentially human recreation. For example, bike paths or fitness trails could be incorporated into
corridors.”
(Constable et al., 2009, p. 43, 44).
Quinto Solar Project - a Conservative Approach to Promote Conservation Options
Array foundations and supporting structures designed to preserve most existing grassland ground
cover and habitat for prey species of the SJKF.
The fencing around the perimeter of the project and solar arrays designed to allow passage by
SJKF and their prey species following the recommendations of Cypher et al. 2009.
Escape dens to be installed in areas between and along the arrays to facilitate movement of SJKF
through the project area
To further reduce risk to SJKF during construction, all the construction requirements described
in the USFWS Standardized Recommendations for the Protection of the SJKF Prior to or During
Ground Disturbance (USFWS 1999c) will be followed.
Solar array tracker units will not operate at night when dispersing SJKF are most active and
implements a lighting plan.
No rodenticides will be used on the Project site during construction or operation.
Onsite construction activities incorporate noise-reducing features and practices to reduce
construction noise.
Construction practices to prevent species entrapment in trenches and pipes.
All general trash, food-related trash items and other human-generated debris stored in animalproof containers prior to removal.
A worker environmental education program will be implemented.
Disturbed areas will be revegetated.
A weed control strategy will be implemented during construction and operation.
A grazing plan will be developed to manage livestock grazing proposed for the Solar Generation
Facility site and conservation lands.
To ensure the success of conserved land, a qualified biologist will implement an approved
Habitat Mitigation and Monitoring Plan.

3

An approved fire safety plan for use during construction and operation will be developed to
protect onsite and adjacent habitats.
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1.0 INTRODUCTION
1.1 Purpose
The purpose of this report is to evaluate the suitability of the Quinto Farms property
(Project Site) as habitat for California Tiger Salamander (CTS) (Ambystoma
californiense).

1.2 Life History of the California Tiger Salamander
The California tiger salamander is a large terrestrial salamander that has well defined
costal grooves, yellow to cream colored spots against a black background covering its
body, and only occurs only in California. This species occurs through the Central Valley
from Solano and Sacramento counties south to Tulare County, with isolated populations
located in Santa Barbara and Sonoma Counties.
The CTS is a lowland species restricted to the grasslands and lowest foothill regions
where long-lasting rain pools occur. This salamander is typically restricted to elevations
below 1,500 feet. Following warm winter and spring rains (February-November) CTS
migrate to inundated vernal pools and other seasonal water bodies to congregate and
breed. At least 10 weeks are required for the development from egg, to free-swimming
larva, to metamorphosed juvenile. As the pool dries out, the CTS migrate at night to
refugia in small-mammal burrows to over-summer until conditions are again favorable
for breeding. This salamander may not reproduce during years of low rainfall and require
a minimum of 2 years to become sexually mature.

1.3 Survey Methodology
The site was surveyed on June 22, 2011 by Meredith Branstad and on June 9 and 15,
2011 by Ken Whitney in accordance with U.S. Fish and Wildlife standards (USFWS,
2003). The site was surveyed by vehicle and on foot to determine current plant
communities and land use and to identify potential barriers to CTS migration. Locations
and densities of ground squirrel burrows that may serve as summer refugia were noted.
Ponds and other bodies of water were examined for suitability as CTS breeding locations.
All potential wetlands or waters of the U.S. were mapped using a handheld Trimble XT
GPS unit. Land use on and around the project site was identified by aerial photography
interpretation and observation during the site visits. Current land use, biological
communities, potential breeding ponds locations, and barriers to CTS movement were
analyzed using ArcGIS software.
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2.0 SITE CONDITIONS
2.1 Project Site Description
The project site consists of three parcels totaling approximately 1,012 acres near the
unincorporated community of Santa Nella in northwest Merced County. The project site
is located in Township 9S, Range 8E, Sections 24-26, 35, and 36 of the Howard Ranch
and San Luis Dam USGS 7.5-minute quadrangles (Figure 1). It is at the eastern base of
the coastal range and includes both steep rolling hills and flat valley floor, ranging from
approximately 170 to 670 feet above mean sea level (MSL). The project site is located
just north of O’Neill Forebay and is bordered on the east by the Delta Mendota Canal.
The site is bifurcated by the California Aqueduct, separating the western parcel from the
two eastern parcels. The two eastern parcels are separated by McCabe Road. Romero
Creek, an ephemeral drainage, flows across the northern parcel of the project site.

2.2 Biological Communities
Biological communities on the project site include annual grassland, orchard, ephemeral
drainage, and wetlands, ponds, and pits. Most of the wetlands habitat is supported by
artificial water sources. Approximately 20 percent of the project site is currently an
actively managed orchard. The majority of the site was in active agriculture and orchard
production as recently as 2004.
2.2.1

Annual Grassland

The dominant community on the project site is annual grassland that is used for sheep
and cattle pasture. Common species observed within these habitats include mustard
(Brassica sp.), wild oats (Avena sp.), soft chess (Bromus hordeaceus), ripgut brome
(Bromus diandrus), and Mediterranean barley (Hordeum marinum). A few cultivated
tree species (e.g. Eucalyptus sp.) were observed in scattered locations.
2.2.2

Romero Creek/ Riparian Shrub

Romero Creek runs the width of the project site from west to east, north of McCabe
Road. The creek bed is largely unvegetated, but there are occasional mule fat shrubs
located along the drainage. Romero Creek is an ephemeral drainage that only flows in
response to storm events and likely does not provide significant offsite flows. Overpass
structures allow water to flow over the California Aqueduct and the Delta Mendota
Canal, but these do not appear to carry significant flows on a regular basis.
2.2.3

Artificial Seasonal Marsh

Approximately 1.72 acres of artificial seasonal marsh occurs in the southwestern portion
of the site. This marsh is formed due to irrigation runoff from the San Joaquin Valley
National Cemetery west of the project site. Water from the cemetery flows through a
concrete V-ditch and drains into a large seasonal marsh that extends onto the eastern
boundary of the project site. This wetland area was considered to be isolated and nonjurisdictional based on the containment of the flows onto the project site into a limited
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catchment area, and on the absence of any surface connection or functional proximity to
jurisdictional waters.
2.2.4

Pits and Ponds

Two excavated aquatic features occur within the project site. A small (0.52 acre),
rectangular, excavated pond is located west of the entrance gate to the orchard, off
McCabe Road. This pond is supported by periodic flows from a pump located to the east
of the pond. The pond was uniformly inundated across the bottom on June 9, 2011 but
the inundated area had shrunk to about 40 percent of the pond bottom by June 15, 2011
and returned to approximately 80 percent inundation on June 22, 2011. The pond
consists of a mix of open water and emergent marsh species such as common rush
(Juncus effusus), sedge (Cyperus sp.), curly dock (Rumex crispus), and smartweed
(Polygonum sp.).
There is a small excavated pit near the southeast corner of the project site. This is a very
steep-sided excavation that appears to be seasonally inundated. The water surface was
covered by duckweed (Lemna sp.) on the on June 9, 2011, three days after the last
precipitation (~0.30 inches).

2.3 Surrounding Land Use
The surrounding land uses within 2 kilometers (1.24 miles) of the project site include
rangeland/ annual grassland, agriculture, development, open water/ canals, and
landscaped areas (Figure 3).
2.3.1

Agriculture

The majority of the land to the east of the site is used for agriculture consisting of orchard
and irrigated row crops. Land in orchards and row crops are heavily managed. Ground
squirrels and other fossorial mammals are often controlled with traps or poison.
2.3.2

Rangeland/ Annual Grassland

Most of the surrounding land west of the Delta-Mendota canal is un-irrigated annual
grassland that is used as rangeland for ranching activities. Rangeland is generally
unmodified, with occasional watering stations or salt licks. Ground squirrels and other
fossorial mammals are sparsely, but relatively evenly, spread across this landscape.
2.3.3

Landscaped Areas

The San Joaquin Valley National Cemetery is located immediately to the west of the
project site. Approximately 105 acres of the cemetery are currently developed and
maintained. This is a highly irrigated, mowed, and managed landscape and does not
support ground squirrels.
Small landscaped areas are also maintained at parking and picnic areas around the San
Luis Reservoir State Recreation Area, at residences, and at businesses.
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2.3.4

Development

Developed land use includes roads, parking lots, buildings, and maintenance and storage
yards. Along with small, two-lane and single-land asphalt and dirt roads, Interstate 5 is
located to the east of the project site.
2.3.5

Open Water/ Canals

The project site is located near several water bodies including the O’Neill Forebay,
California Aqueduct, and Delta Mendota Canal. These areas of open water exhibit strong
currents and populations of predatory fish. Further, they support raised levees with wellmaintained roads. There are occasional ground squirrel burrows associated with the
roads and levees, although these may periodically controlled by implementation of
rodent-control measures.
2.3.6

Riparian Scrub

There is limited riparian scrub vegetation along Romero Creek and around the edge of the
O’Neill Forebay. These areas are characterized by scattered mule fat (Baccharis
salicifolia), and small willow (Salix sp.) shrubs with sparse grasses and annual forbs over
a rocky, sandy substrate. They may be seasonally inundated, depending on rainfall.

2.4 California Tiger Salamander Status
The project site is located in Merced County which is in the range of the Central
California Distinct Population Segment. The nearest designated critical habitat for this
species is approximately 12 miles to the southwest of the project site, on the south side of
the San Luis Reservoir. There are no records of California Tiger Salamander within 5
miles of the project site (Figure 2). There are three records of CTS within 10 miles of
the site, all of which are located south of the San Luis Reservoir. The closest recorded
CTS sighting is approximately 7 miles from the project site (CNDDB, 2011).

2.5 Barriers to California Tiger Salamander Movement
Natural landforms, highways, and constructed water bodies create barriers isolating the
project site from known CTS populations. The Delta-Mendota Canal on the east, the
California Aqueduct on the west, and the O’Neill Forebay on the South create contiguous
boundary. Both canals have steep, concrete-lined sides and fast-moving water that
prohibit their use by CTS. The Delta-Mendota Canal is connected to the O’Neill Forebay
approximately 1 mile south of the project site. Interstate 5 crosses both canals north of
the project site, essentially creating a long narrow island that is inaccessible to CTS
immigration (Figure 4).
The western half of the site is bordered on the east by the California Aqueduct and on the
south by the O’Neill Forebay. The landscaped grounds of the San Joaquin Valley
National Cemetery to the west are not a barrier to movement. The steep hills of the coast
range extend to the west and north of the project site. A large hill occupies the extreme
south of the project site. This half of the site is cut off from known populations to the
south by the San Luis Reservoir and is more than 10 miles from the nearest known
population to the west.
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2.6 Suitability as California Tiger Salamander Habitat
The majority of the project site and surrounding land use is moderately suitable upland
habitat for California tiger salamander refugia, but is not suitable breeding habitat
(Table 1).
Table 1 — Summary of Habitat Suitability
Land Use

Suitability for CTS
Refugia

Suitability for CTS
Breeding Habitat

Agriculture

Low potential for use by CTS for
summer refugia due to active land
management and long-term control
of fossorial species.

No potential for use as CTS
breeding habitat.

Rangeland/ Annual
Grassland

Moderate potential for use by CTS
for summer refugia due to presence
of fossorial mammals and burrows.

No potential for use as CTS
breeding habitat.

Riparian Scrub

Low potential for use by CTS.

No potential for use as CTS
breeding habitat.

Landscaped Area

No potential for use by CTS for
summer refugia.

No potential for use as CTS
breeding habitat.

Development

No potential for use by CTS for
summer refugia.

No potential for use as CTS
breeding habitat.

Open Water/ Canal

No potential for use by CTS for
summer refugia.

No potential for use as CTS
breeding habitat.

Pits and Ponds

No potential for use by CTS for
summer refugia.

Low potential for use as CTS
breeding habitat due to highly
fluctuating water levels.

2.6.1

Excavated Ponds

The small excavated ponds have low potential as CTS breeding habitat. The pond
located north of McCabe Road is maintained by a pump and may remain inundated long
enough to allow CTS larva to complete metamorphosis. The lack of emergent vegetation
in the pit in the southeast corner of the project site indicates that it probably inundates
only for short periods after rain events, making it unsuitable for development of CTS
larvae.
2.6.2

Artificial Seasonal Marsh

The artificial seasonal marsh mapped in the western portion of the project site is
supported by irrigation runoff from the adjacent San Joaquin Valley National Cemetery.
Review of aerial photo series indicates that the origin of this feature coincided with the
development of the cemetery. There is nothing to suggest a previously existing wetland
feature in this location. Indeed, the western portion of the project site was in orchard
production until fairly recently, which strongly argues against any naturally occurring
wetland feature.
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The artificial wetland has little habitat value. It is very sparsely vegetated and appears to
expand and contract depending on the inputs of irrigation water. In its current condition
it provides only minimal foraging opportunities for wading birds (and none were
observed there during two site visits) and no cover for nesting or sheltering. The great
fluctuation in the extent and duration of inundation makes it unlikely to support
significant invertebrate populations, especially for species with long-lived larval stages
(e.g. dragonflies and damselflies).
2.6.3

Potential Breeding Habitat in Surrounding Areas

Aerial photos from the past decade were examined for evidence of potential breeding
ponds in the surrounding area (Figure 5). Four created seasonal ponds were identified in
the habitat island created by the canals and highway around the eastern half of the project
site. The nearest one is an excavated stock pond located over 3 miles from the Quinto
Farms project site. The other three ponds are located at the far north end of the habitat
island, over 12 miles from the project site.
A number of water features were identified in lands accessible from the western half of
the project site. Most were created by damming small drainages in the hills to the west,
and three are excavated ponds. Aerial photo imagery from June 2011 shows that the
majority of these ponds have a short inundation period, making them unsuitable for CTS
breeding habitat. One large excavated pond is located on at the San Joaquin Valley
National Cemetery, approximately one-third of a mile west of the project site. It is
maintained as a landscape feature with aeration devices, a constant water level, and
reinforced concrete edges. This pond is unsuitable as CTS breeding habitat due to the
unnatural edge conditions and the high probability that predators such as bullfrogs and
crayfish have established populations in this pond due to the constant inundation.
Three relatively large created ponds appear to remain inundated for a sufficient period for
use by CTS. The nearest of these ponds is located approximately one mile from the
western boundary of the project site and is separated from the project site by two ranges
of hills plus the heavily landscaped and maintained San Joaquin National Cemetery.
Although these ponds to the west provide potential CTS breeding habitat, they do not
greatly increase the potential for CTS to use the annual grasslands on the project site for
summer refugia. Studies have shown that the vast majority of CTS utilize refugia within
~1/2 mile (2600 feet) of the breeding pools, when available (USFWS, 2009).
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3.0 CONCLUSIONS
Although the annual grasslands on the project site provide moderate potential as summer
refugia for California Tiger Salamander, no populations of CTS are expected to occur on
the project site.
The two excavated aquatic features on the project site provide potential breeding habitat
and may remain inundated long enough to permit maturation of California Tiger
Salamander larvae. However, these features have been isolated from surrounding
populations by the California Aqueduct, Delta-Mendota Canal, Interstate 5, and the
O’Neill Forebay for almost 40 years, since the California Aqueduct was completed in the
early 1970s. In addition, as recently as 2006, much of the acreage within the project site
was in active orchard production, making it low quality habitat for adult CTS. Although
the western half of the site is not isolated by constructed barriers, there are no known
breeding ponds within 2 kilometers (1.2 miles) of the western half of the site, the San
Luis Reservoir separates this portion of the project site from know populations of CTS,
and there are significant incompatible land uses (i.e. the Cemetery) on adjacent lands.
Potential breeding ponds were identified in the surrounding area through aerial photo
analysis. Although the closest pond is located approximately one mile to the west, it is
unlikely that adult CTS utilize it breeding and return to summer refugia on the project site
since the annual grassland immediately surrounding the pond provides potential refugia.
Due to the extended isolation from other populations, the paucity of suitable breeding
sites, and past land use practices California Tiger Salamander is not expected to be found
on the project site.
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Typical ground squirrel burrows and
trails in annual grassland/ rangeland
Date: 06/22/2011
Photographer: MMB

View looking south from northern boundary of west half of site
Date: 06/22/2011 Photographer: MMB
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Irrigation pond north of McCabe Road
Date: 06/22/2011 Photographer: MMB

Pit in southeast corner of project site
Date: 06/09/2011 Photographer: KDW
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Seasonal marsh on western half of site
Date: 06/09/2011 Photographer: KDW
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