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I.

PROJECT DESCRIPTION

The proposed ordinance details the purpose and intent, definitions, and requirements of
implementing the adopted General Plan policy requiring mitigation for the loss of
agricultural land at a 1:1 ratio of land converted to land placed under a conservation
easement. The ordinance will apply to all General Plan Amendments and rezoning of
productive farmland from an agricultural to an urban designation, and for discretionary
projects on productive agricultural designated land that involve a non-agricultural use.
This ordinance is being presented to the Planning Commission for general information and
review, but does not require a formal recommendation to the Board of Supervisors.

II.

ANALYSIS

A.

Background

The County adopted its current 2030 General Plan in December of 2013 after extensive
preparation, public workshops, stakeholder interviews, and focus group meetings. The
resulting Plan consists of 11 elements, and meets the -requirements set forth by the
Governor's Office of Planning and Research.
Specifically, the Merced County 2030 General Plan Update included Program AG-J,
AgriculturalConservation Easement Program, which implements three policies:

o
.

Policy AG-2.2 calls for agricultural land mitigation in order to protect agricultural
areas from conversion to non-agricultural and urban uses by establishing and
implementing an agricultural mitigation program preserving farmland at a one-toone (1 :1) ratio of acres converted to acres preserved.
Policy AG-2.4 encourages property owner participation in programs that preserve

b
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farmland, including Williamson Act, conservation easements, and USDA-funded
conservation practices.
Policy AG-2.8 supports the efforts of public, private, and non-profit organization
to preserve agricultural areas in the County through dedicated conseryation
easements, and range land held as environmental mitigation

The proposed ordinance provides the details for the required General Plan program to
be implemented. As the Commission is aware, the County has historically required
agricultural easements to mitigate the conversion of farmland prior to adoption of these
General Plan policies or enactment of this ordinance.

B. Key Provisions
The proposed agricultural mitigation ordinance will require one-to-one (1:1) mitigation

for all General Plan Amendments and rezoning of productive farmland from an
agricultural to an urban designation, and for discretionary project on agriculturally
designated land that involves a non-agricultural use, such as mining, solar, etc. The
ordinance requires that mitigation lands be located in Merced County on similar quality
soil and with a similar water supply to the land proposed for conversion, with a
minimum 20 acres easement size. This ordinance allows payment of an "in-lieu fee" to
a "qualified entity" (farmland trust) as an alternative to obtaining an easement on
specific property. "Productive farmland" is identified as the top three soil classifications
in the Department of Conservation's Farmland Mapping and Monitoring Program, and
includes soils rated: Prime Farmland, Farmland of Statewide lmportance, and Unique
Farmland.
Exemptions to the agricultural mitigation requirement would include projects converting
less than five acres of land, unless the impact was identified as significant in a CEQA
document, and public uses such as a fire station, but not including parkland dedicated
as a requirement for residential subdivisions. lt should also be noted that there is no
exemption provided for projects where a "Statement of Overriding Considerations" was
adopted as part of the CEQA process.

The ordinance requires that easements be held by qualified non-profit farmland trusts.
The ordinance also allows for the County to accept easements, however this would be
a temporary measure until turned over to a trust. ln the case of in-lieu fees, the County
will retain the option to enter and manage easements directly. The payment of in-lieu
fees is an option to obtaining an easement on a particular parcel, but the fee must
include an endowment for monitoring to insure easement requirements are being met.
The in-lieu fee can be paid directly to a qualified entity (trust) in an amount agreed to,
or the County can adopt a fee based on a study.
ln the case of someone placing more land under an easement that the amount of land
converted, this is considered a voluntary decision - the County will not monitor
"mitigation credits" as a result of over-commitment. However, if a qualified entity (trust)
gives the donor credit or reimbursement, this would be permitted.

!II.

PUBLIC COMMENT
The draft ordinance was circulated on February 19, 2016 to a variety of interested parties,
including the Merced County Farm Bureau, East Merced Resource Conservation District,
UC Cooperative Extension, Merced County Association of Governments, City of Atwater,
City of Dos Palos, City of Gustine, City of Livingston, City of Los Banos, City of Merced,
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California Women for Agriculture, Grasslands Resources Regional Working Group,
Department of Conservation - Division of Land Resource Protection, Building lndustry
Association of the Greater Valley, Greater Merced Chamber of Commerce, Central Valley
Farmland Trust, and Valley Land Alliance. The ordinance was also sent to the Municipal
Advisory Councils.
Comments were received from the Farm Bureau, UC Cooperative Extension, and two
individuals from the McSwain MunicipalAdvisory Council.
The Farm Bureau commended the County for putting forth the ordinance, noting their hope
that cities proceed with forming their own easement programs. They further requested that
grazing land be included in the ordinance, which mirrors their request during the General
Plan Update. lt should be noted that the County supports directing growth to the least
valuable farmland while protecting the most productive soils. Requiring easements for all
agricultural land, regardless of soil quality, would not achieve this goal, and goes beyond
the CEQA-defined significance levelfor impacts to "important" farmland.

The Farm Bureau also requested that with reference to establishment of in-lieu fees by
resolution (section 5.1.2) that the County ensure the per-acre fee is adjusted to current
market value and not a flat rate across all transactions. Staff wishes to note that section
5.1.2(e) states that "as an alternative to case-by-case establishment of in-lieu fees, the
Board may adopt a resolution establishing a generally applicable per acre in-lieu fee to be
applied in all cases....and shall include an annual adjustment for inflation." Fees are
therefore primarily established on a case-by-case basis based on current values, however,
the ordinance provides for the ability of the Board to adopt set fees by resolution, however,
this process requires an inflation adjustment. There is a distinction between establishing
in-lieu fees on a case-by-case basis, and a resolution adopting a fee for all cases, to
include an annual inflation adjustment.

The UC Cooperative Extension also submitted a comment letter, supporting mitigation for
loss of productive farmland. The comment letter also noted their prior suggestion to use a
sliding scale for mitigation, requiring greater ratios on higher quality soils, but concluded
that they do not oppose the current proposal of one-to-one mitigation.

Two comments were received from individuals from the McSwain Municipal Advisory
Council, one stating a desire for creating easements for trails and open space, and
requiring mitigation for residential development in McSwain for those purposes, and the
second indicating some misunderstanding of the ordinance. Staff provided responses to
each, clarifying the purpose of the ordinance.

!V. ENV!RONMENTALREVIEW
The proposed ordinance is exempt from CEQA review under Section 15183, "Projects
Consistent with a Community Plan or Zoning", as it was directed by the General Plan
through an established policy, which is supported by and Environmental lmpact Report.
The requirement to require agricultural mitigation is a protective measure, and seeks to aid
in the preservation of farmland in the County. The adoption of the ordinance would not
have a significant impact on the environment.

V.

CONCLUSION

The proposed agricultural easement ordinance implements the Merced County 2030
General Plan Update Program, AG-J, Agricultural Conseruation Easement Program. The
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program adopts policies from the General Plan, specifically AG-2.2, AG-2.4, and AG-2'8,
talling for preservation and mitigation of farmland losses. As such this ordinance satisfies
the General Plan directives.

VI.

ATTACHMENTS

1.
2.

Proposed Ordinance
Comment letters
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AGRICULTURAL MITIGATION

Sections:

1. Purpose and Intent
2. Findings
3. Definitions
4. Mitigation Required
5. Optional Mitigation Alternatives
6. Requirements for Agricultural Land and Mitigation
7. Requirements for Easement Holders
8. Approval and Completion
9, Miscellaneous
L.

Easements

Purpose and Intent.
The purpose of this Chapter is to implement the agricultural land
conservation policies contained in the Merced County General Plan related to
permanently protecting agricultural land within the County. The intent of
this Chapter is specified as follows:
1.7

Agricultural Resource Protection. It is the intent of the Board of
Supervisors that the valuable agricultural resources of the County be
preserved and protected to the extent possible while recognizing the need
for accommodating population growth and economic diversification in the
County, and that it is within the County's police power to regulate the use of
land to protect and promote the public health, safety, and welfare of its
residents, as recognizedby Article XI, Section 7 of the California Constitution.

1..2

Intergovernmental Coordination. It is the policy of Merced County to
work cooperatively with the cities within the County and with the Local
Agency Formation Commission of Merced County (LAFCO), and to encourage
them to adopt agricultural preservation policies and ordinances which are
consistent with this ordinance in order to undertake an integrated,
comprehensive Countywide approach to preservation. It is the ultimate goal
of the County that all six (6) cities and LAFCO participate in or adopt an
agricultural mitigation ordinance that is the same as or substantially similar
to this ordinance.

2.

Findings.
The Board of Supervisors of the County of Merced finds and declares as follows:

2.t

Agriculture is a crucial component of Merced County's economy and cultural
heritage: Agriculture provides numerous jobs for County residents and
substantial tax revenue for Merced County and its cities and contributes to
our national food security.
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2.2

Merced County farmland is of exceptional productive quality with a the
combination of good climate conditions and water availability is a unique
resource in California, the United States and the world.

2.3

The 2030 Merced County General Plan recognizes the need for protection of
the County's agricultural resources, and specifically, Policy AG-2.2
"Agricultural Land Mitigation" calls for "establishing and implementing an
agricultural mitigation program that matches acres converted with farmland
acres of similar quality to those converted preserved at a 1:1- ratio."

2.4

The loss of agricultural land to development is irreparable and has a negative
cumulative impact on the economy and culture of Merced County'

2.5

New development also benefits from the conservation of agricultural land
that supports the overall economy and culture of Merced County.

2.6

In section 5t220 of the Government Code, the state Legislature has found
that "the preservation of a maximum amount of the limited . . . agricultural
land is necessary. .. to the maintenance of the agricultural economy of the
state" and that "discouragement of premature and unnecessary conversion of
agricultural land to urban uses is a matter of public interest."

2.7

Agricultural land also serves as open space and habitat for numerous species.
Protection of agricultural land therefore advances these important public
values. Indeed, the California Legislature has declared that the land in its
natural, scenic, agricultural, historical, forested, or open-space condition is
among the most important environmental assets of California.

2.8

The protection of agricultural land is within the scope of Merced County's
police power under Article XI, Section 7 of the California Constitution.

2.9

Because Merced County must balance the need for agricultural land
conservation with other public goals, prohibition of the conversion of
agricultural land in some circumstances will not be in the best interest of the
people of Merced County. Those other public goals include the need for
housing, job and revenue generating commercial and industrial development,
related infrastructure improvements, and habitat restoration.

2.L0

To balance these competing public purposes, the Board of Supervisors has
determined that it is in the best interest of the people of Merced County in
some circumstances to allow conversion of agricultural land to proceed, but
to also require that such conversion be accompanied by mitigation that
provides increased protection for other, comparable agricultural land. This
chapter mandates that mitigation.
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Z.lL

Requiring an applicant for conversion of agricultural land to obtain an
agricultuial easement over an equal area of comparable agricultural land
piovides additional protection for Merced County's stock of agricultural land.

Z.tZ

Providing additional protection for comparable agricultural land does not
offset the loss of agricultural land to conversion; the conversion still results
in a net loss of agricultural land. However, it slows the rate of loss of
agricultural land in Merced County by ensuring that comparable agricultural
land receives additional protection and by increasing the cost of converting
productive agricultural land. Accordingly, the mitigation required by this
chapter serves the same important public purpose-conservation of Merced
County's productive agricultural land-that would be served by prohibiting
all conversion of agricultural land to other uses.

2.1,3

In some circumstances, it may be appropriate to allow an applicant to elect to
implement a method of mitigation other than directly obtaining agricultural
easements over comparable agricultural land if the alternative method of
mitigation would provide a comparable mitigation benefit. This chapter
accordingly allows applicants to voluntarily request approval of optional
mitigation alternatives such as the payment of an in-lieu fee or acquisition of
mitigation credits.

2.t4 This chapter is further intended to foster coordination

and cooperation by
Merced County with the six (6) incorporated cities within the County and
with the Local Agency Formation Commission of Merced County (LAFC0) in
the conservation of agricultural land.

2.15

3.

It is the policy of Merced County to work cooperatively with the six cities in
Merced County and with LAFCO and to encourage them to adopt agricultural
conservation programs that are consistent with this chapter to facilitate an
integrated and comprehensive regional approach to agricultural land
conservation.

Definitions.

3.1

Adiustment for inflation. For costs other than the purchase price of
agricultural easements, adjustment for inflation refers to adjustment to
reflect increases in the Consumer Price Index applicable to Merced County.
For the purchase price of agricultural easements, adjustment for inflation
refers to adjustment to reflect increases in the House Price Index applicable
to Merced County, as compiled by the Office of Federal Housing Enterprise
Oversight.

3.2

Agricultural designation. The "Agricultural" and "Foothill Pasture"
designations as identified in the 2030 Merced County General Plan Land Use
Diagram.
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3.15

Productive agricultural land. Land designated "Prime Farmland,"
"Farmland of Statewide Importance," and "Unique Farmland" by the State
Department of Conservation as shown on their latest Important Farmland
Map, prepared in accordance with the Farmland Mapping and Monitoring
Program.

3.L6
4.

Qualified entity. An entity qualified and approved to hold agricultural
easements in compliance with section 7 of this chapter.

Mitigation Required.

4.L

Conversion of land requiring mitigation. Each of the following actions
shall require mitigation as described in section4'2:

4.L.1 A General

Plan Amendment that changes the designation of any land
from an agricultural designation to a non-agricultural land use
designation.

4.2

4.L.2

Rezoning of land in an agricultural zone to any zone other than an
agricultural zone.

4.L.3

Conversion to a non-agricultural or non-agricultural related use of any
productive agricultural land with an agricultural designation or
zoning as the result of approval of a discretionary application.

4.L.4

Conversion of agricultural land within the boundary of a Community
Plan where the County previously required mitigation through a
certified environmental impact report.

Required mitigation.

4.2.L As mitigation for the conversion

of productive agricultural land, the
applicant shall arrange for the imposition of an agricultural
conservation easement on no less than one acre of mitigation land for
each acre ofland proposed for conversion. The applicant shall convey,
or arrange for the conveyance of, such agricultural easement to a
qualified entity. The mitigation land shall be of equivalent quality to
the land proposed for conversion, as provided in section 6.

4.2.2

For purposes of calculating the mitigation obligation under paragraph
4.z.L,the area requiring mitigation shall be the area of the parcel or
parcels being converted that contains productive agricultural land .

4.2.3 At its sole option, an applicant may choose to arrange for the
imposition of an agricultural easement on a larger area of land than
the area of land proposed for conversion. However, this option would
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3.3

Agricultural easement. A perpetual easement or servitude, comparable to a
conservation easement, as provided for in sections 815 to 816 of the Civil
Code, or an open space easement, provided for in sections 51070 to 51097 of
the Government Code, limiting the use of the encumbered land to agricultural
and accessory uses, which easement or servitude is used to satisfii the
mitigation obligation imposed by this chapter.

3.4

Agricultural land. Land that is either currently in agricultural use or
substantially undeveloped and capable of agricultural use.

3.5

Agricultural use. Use of land to produce food, fiber, or livestock for
commercial purposes.

3.6

Agricultural zone. The A-1 (General Agricultural), A-1-40 (General
Agricultural), and A-2 (Exclusive Agricultural) Zones as identified in the
Merced County Zoning Code (Title 18).

3.7

Applicant. The project proponent who applied for the land use entitlement
leading to the conversion of agricultural land subject to mitigation.

3.8

CEQA. The California Environmental Quality Act, section 21000 et.seq. of the
California Public Resources Code and the CEQA Guidelines, California Code of
Regulations, Title 14, Division 6, Chapter 3 section 15000 et.seq.

3.9

Conversion. Those conversions of land requiring mitigation as identified in
section 4.1.

3.10

Discretionary Application. When the act of permitting

project involves
the judgment of a government official or governing body, such as for an
administrative or a conditional use permit.

3.11

Equivalent agricultural land. Land encumbered by an agricultural
easement or under an alternative mitigation option that contains the same
agricultural soil quality, or combination of soil quality, as the soil quality of
the land subject to conversion. Such equivalent agricultural land would meet
the definition of "productive agricultural land" contained in section 3.15.

3.LZ

Legal parcel. A parcel of land lawfully subdivided in accordance with the
Subdivision Map Act, whether or not a Certificate of Compliance has been
issued for the parcel. The existence of a distinct Assessor's Parcel Number for
a parcel does not, by itself, demonstrate that it is a legal parcel.

3.13

Legislative body. The Merced County Board of Supervisors.

3.L4 Mitigation

a

land. Land encumbered by an agricultural easement or under an
alternative mitigation option approved by the legislative body pursuant to
section 5 to satisfy the mitigation obligation imposed by this chapter.
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not result in any mitigation credit acknowledged or accepted by the
County.

4.2.4 Administrative

(a)

tb)

(c)

fee.

The applicant shall pay to the qualified entity an administrative
fee sufficient to compensate for all administrative costs
incurred by the entity in acquiring and holding the agricultural
easement, including all of the following:

(i)

Establishment of an endowment to provide for
monitoring, administration, enforcement, and all other
services necessary to ensure that the conservation
purposes of the agricultural easement are maintained in
perpetuity;

tiil

The qualified entity's administrative costs in evaluating
the mitigation land and reviewing and accepting the
agricultural easement; and

(iii)

Merced County's administrative costs in reviewing and
approving the applicant's proposed mitigation.

Establishment of the administrative fee.

(i)

Merced County shall conduct a study to estimate the
amount of the administrative fee components provided
for in section a.z.a@). Such study shall be prepared in
consultation with a qualified entity on a case by case
basis unless the qualified entity provides sufficient
evidence to justify their administrative fee, or unless the
Board has previously adopted the resolution provided
for in paragraph (ii).

(ii)

As an alternative to case-by-case establishment of the
administrative fee, the legislative body may adopt a
resolution establishing a generally applicable per-acre
administrative fee. Such generally applicable fee shall
include an annual adjustment for inflation.

After receiving the administrative fee, Merced county shall
remit the portions described in sections a.2.a[a)(i) and
a.2.a@)!i) to the qualified entity holding the agricultural
easement. Alternatively, the administrative fee may be paid
directly by the applicant to the qualified entity'

6
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4.2.5 It is the applicant's responsibility to identify and propose for approval
mitigation land that satisfies the requirements of section 6.2.\t is also
the applicant's responsibility to arange for imposition of an
agricultural easement that satisfies the requirements of section 6.3.
The applicant may utilize the assistance of a qualified entity in the
identification of qualifying mitigation land and in the implementation
of the agricultural easement.
shall be construed to compel an applicant for
conversion to convey to Merced County or to a qualified entity an
agricultural easement in property owned by the applicant.

4.2.6 Nothing in this chapter

4.3

Exemptions.

4.3.L Small parcels.

(a)

The mitigation obligation set forth in section 4'2 shall not apply
to a legal parcel that is less than five (5) acres in area.
However, this exemption shall not apply to a parcel that is one
phase or portion of a larger project or where the impact to
agricultural resources was identified as a significant impact in
the environmental document prepared for the project.

(b)

The legislative body may disallow use of this exemption if it
finds that the subject property has been subdivided into fiveacre or smaller parcels in whole or in part to avoid the
mitigation obligation.

4.3.2 Public uses. The following public uses are exempt from the
mitigation obligation imposed by this chapter: Public facilities such as
fire stations, public parks or public recreational facilities, permanent
natural open space, and trails and developed open space that is open
to the public. However, public parks dedicated as part of a residential
subdivision project in compliance with section 17.44 of the Merced
County Code are not exempt from the mitigation obligation.
Projects designed solely to preserve, create, or
enhance wildlife habitat on agricultural land shall be exempt from the
mitigation obligation in section 4.2.

4.3.3 Habitat conservation.

5.

Optional Mitigation Alternatives. As an alternative to providing the mitigation
required by section 4.2,the applicant may choose to seek approval to
implement one of the following alternative mitigation options.

5.1

In-lieu fee.
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5.1.1 An applicant for conversion may satisfy the mitigation obligation

set

forth in section 4.zby paying to a qualified entity a fee in lieu of
conveying an agricultural easement. If a qualified entity is unwilling
or unable to accept the in-lieu fee and acquire an agricultural
easement, the in-lieu fee may be paid to Merced County.

5.L.2 Establishment of in-lieu

fees.

(a)

The County shall establish the amount of in-lieu fees on a caseby-case basis unless the applicant for conversion has reached
agreement on the fee amount with a qualified entity, or unless
the County has previously adopted the resolution provided for
in section 5.1.2(e).

tb)

Any in-lieu fee shall include each of the following components:

ti)

The purchase price of an agricultural easement in
mitigation land that complies with all of the
requirements in section 6. This component shall be
adjusted for inflation based on estimate of the time
required to acquire mitigation land following payment
of the fee.

(ii)

All transaction costs associated with acquisition of the
agricultural easement.

(iiil

An amount sufficient to endow the cost of monitoring,
administering, and enforcing the agricultural easement
in perpetuity.

(iv)

The applicant's pro rata share of Merced County's
administrative costs in implementing the in-lieu fee
program, including the cost of the study prepared in
accordance with section 5.L.z(c).

(v)

A reasonable amount to cover additional contingencies.

(c)

Study. Merced County may conduct a study to estimate the
amount of the in-lieu fee components provided for in section
5.1.2(b). Such study shall be prepared in consultation with a
qualified entity.

td)

In no event shall the in-lieu fee established pursuant to this
section 5.1 exceed a reasonable estimate of the total of (i) the
cost of acquiring and managing the agricultural easement that
the applicant would otherwise be required to create to satisfy
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its mitigation obligation under this chapter, and (ii) the cost of
administering the in-lieu fee.

(e)

Resolution. As an alternative to case-by-case establishment of
in-lieu fees, the Board may adopt a resolution establishing a
generally applicable per acre in-lieu fee to be applied in all
cases in which an applicant seeks to pay an in-lieu fee as
mitigation. Such a generally applicable fee shall comply with
the requirements of this section 5.1.2 and shall include an
annual adjustment for inflation.

5.1.3 Use of in-lieu

5.2

fees.

(a)

In-lieu fees received by Merced County shall be maintained in
separate account.

tb)

In-lieu fees shall be expended solely for the purpose of
acquiring and managing agricultural easements in mitigation
land that meet the criteria set forth in section 6 and funding
Merced County's cost of implementing the in-lieu fee program.

(c)

Merced County may either expend the in-lieu fees directly to
acquire and manage agricultural easements or remit the fees to
a qualified entity for that purpose.

a

Applicant-designed mitigation options.
an alternative
method of mitigation for review and approval by the County subject to
the requirements of this section 5.2.

5.2.L The applicant proposing conversion may propose

mitigation under this chapter, proposed alternative
mitigation must satisfy all of the following criteria:

5.2.2 To qualify

as

(a)

The proposed mitigation must result in permanent protection
of mitigation land;

(b)

The applicant must bear all costs of reviewing, approving,
managing, and enforcing the mitigation;

(c)

The proposed mitigation must be in substantial compliance
with the requirements for mitigation land and agricultural
easements set forth in section 6; and

(d)

The proposed mitigation must be in all respects at least as
protective of agricultural land as the mitigation required by
this chapter.
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5.3

6.

The mitigation obligation imposed by this chapter is that set forth in section
4. Each alternative mitigation option in this section 5 is wholly optional and
made available solely for the applicant's convenience. Under no
circumstances shall Merced County require any applicant to implement any
such alternative mitigation option.

Requirements for Mitigation Land and Agricultural Easements.

6.1
6.2

Agricultural easements on mitigation land shall be held in perpetuity by a
qualified entity which operates in Merced County, or by Merced County on
temporary basis until transferred to a qualified entity.

a

The County shall not approve proposed mitigation easements unless it finds
that the mitigation land complies with each of the following requirements:

6.2.L Location. The mitigation land is located within

Merced County

6.2.2 Land uses. The mitigation land is subject to an agricultural
designation in the General Plan and zoned for agricultural use, and is
located outside a city sphere ofinfluence as adopted by the Local
Agency Formation Commission of Merced County' The type of
agricultural related activity allowed on the mitigation land is specified
in the easement and is at least as restrictive as the requirements of the
agricultural zoning district. The agricultural easement prohibits all
residential, commercial, or industrial development and any land uses
or activities that substantially impair or diminish the agricultural
productive capacity of the mitigation land or that are otherwise
inconsistent with the conservation purposes of this chapter. Any legal
nonconforming use of the mitigation land has been or will be
abandoned prior to execution of the agricultural easement, or if
maintained, will not interfere with agricultural use of the mitigation
land.
size. The mitigation land consists of one or more legal parcels
of at least twenty (20) net acres in size, exclusive of the area occupied
by any existing home and the area of any road or right-of-way
easement.

6.2.3 Parcel

of the mitigation land has the
agricultural productive capacity equivalent to or better than that of
the land proposed for conversion.

6.2.4 Soil quality. The soil quality

6.2.5 Water supply. The available water supply for the mitigation land is at
least equal to that of the land proposed for conversion in terms of
quantity, quality, and security. The water supply on the agricultural
mitigation land shall be protected in the farmland conservation
easement or other document evidencing the agricultural mitigation.
L0
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6.2.6 Existing interests and encumbrances. The mitigation land is not

already subject to an encumbrance or interest that would legally or
practicably prevent converting the land, in whole or in part, to a
nonagricultural use, such as a conservation easement, open space
easement, flowage easement, avigation easement,long term
agricultural lease, profit, or an interest in the subsurface estate that
would preclude development of the surface estate. A contract entered
pursuant to the Williamson Act shall not constitute an encumbrance
for purposes of this section 6.3.7.
There are no physical conditions or
contamination on the mitigation land that would legally or practicably
prevent converting the land, in whole or in part, to a nonagricultural

6.2.7 Physical limitations.
use.

The mitigation land has no existing home, unless the
land proposed for conversion includes an existing home.

6.2.8 Existing home.

6.2.9 Public ownership. The mitigation land is not owned

by any public

agency.

6.2.10 Permanently preserve. The mitigation land should conform to the
perpetuity requirements contained in Internal Revenue Service Code
section L70 h to ensure the land will satisfy the intent of this
ordinance to permanently preserve the agricultural land placed under
easement.

6.3

In addition to the provisions in section 6.2,the County shall not approve
proposed mitigation unless it finds that the agricultural easement complies
with each of the following requirements:
be either obtained from a willing seller
or voluntarily conveyed by the applicant, or involves land already
under control of a qualified entity.

6.3.L The agricultural easement will

of way easement, deed of
trust, or other servitude or encumbrance on the mitigation land shall
be subordinated to the agricultural easement.

6.3.2 Any existing easement, other than a right

shall be approved by the qualified entity
that will hold the easement and executed by all parties with an
interest in the mitigation land.

6.3.3 The agricultural easement

6.3.4

The agricultural easement is in recordable form and contains an
accurate legal description of the mitigation land.
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6.3.5

The agricultural easement names Merced County as an intended third
party beneficiary and authorizes Merced County to enforce all terms
of the easement.

6.3.6 The agricultural easement recites that it is intended to satisfy the
mitigation obligation imposed by this chapter and that it is subject to
the requirements set forth in this chapter.

6.3.7

The agricultural easement provides that if the qualified entity holding
the easement ceases to exist, ownership of the easement shall pass to
another qualified entity, or if no other qualified entity is available, to
Merced County.

6.3.8 The agricultural easement

has been approved as to form by Merced

County.

6.4

Section 6.3 does not prevent inclusion in an agricultural easement of
requirements that are more protective of agricultural use than the
requirements set forth in this section.

6.5

Before approving any alternative mitigation option, the legislative body shall
determine that such option is consistent with the requirements set forth in
sections 6.2 and 6.3.

6.6

Amendments. After the County has approved an agricultural easement, the
easement shall not be amended without further approval by the County.

6.7

Extinguishment If a court issues a judgment declaring that the purposes of
this chapter and of an agricultural easement can no longer be fulfilled by
enforcement of that easement, the qualified entity holding that easement
may extinguish the easement by selling it to the fee owner of the mitigation
land, if the following requirements are met:
(a) the action was contested and the judgment was not entered
pursuant to stipulation, or (b) Merced County was a party to the
action and stipulated to the judgment; and

6.7.1 Either

6.7.2 The qualified entity uses the proceeds of sale to acquire

an
agricultural easement in other mitigation land in compliance with this
chapter.

7.

Requirements for Easement Holders.

7.'1,

To be considered a qualified entity, an entity must (a) be a nonprofit public
benefit corporation operating within Merced County that is qualified to hold
conservation easements under section 815.3 of the Civil Code, and (b) be
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approved by the legislative body for the purpose of holding and managing
agricultural easements.

T.Z

Approval criteria. In considering whether to approve an entity
entity, the legislative body shall consider the following criteria:

as a qualified

is holding and administering
easements for the purposes of conserving and maintaining lands in

7.2.L Whether the entity's principal purpose
agricultural production;

has an established record of holding and
administering easements for the purposes of conserving and
maintaining lands in agricultural production;

7.2.2 Whether the entity

7.2.3 The extent and duration of the entity's involvement in agricultural
land conservation within Merced Counff; and
has adopted the Land Trust Alliance's "Standards
and Practices" and is operating in compliance with those Standards
and Practices;

7.2.4 Whether the entity

7.2.5 Whether the entity has been accredited by the Land Trust
Accreditation Commission; and

7.2.6 Whether the entity is a member in good standing of a California
statewide association of land trusts.

7.3

Although Merced County may hold agricultural easements, it is the intent of
Merced County to transfer most, if not all, of the easements that are received
under this chapter to a qualified entity for monitoring, management, and
enforcement.

7.4

No qualified entity shall sell, lease, hypothecate, or encumber any interest in
any mitigation land without the prior approval of the County.

7.5

Expenditure of fees. A qualified entity shall use fees provided by Merced
County solely for purposes of acquiring, administering, monitoring, and
enforcing agricultural easements acquired pursuant to this chapter located
within Merced CountY.

7.6

Termination of qualified entity. If a qualified entity intends or reasonably
expects to cease operations, it shall assign any agricultural easements it
holds to another qualified entity or to Merced County.

2.7

Monitoring and enforcement. The qualified entity shall monitor the use of
all mitigation land subject to agricultural easements held by the entity and
enforce compliance with the terms of those agricultural easements.
13
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7.8

Reporting. 0n or before December 31 of each year after a qualified entity is
approved by the legislative body, the entity shall provide to the Merced
County Director of Community and Economic Development an annual report
describing the activities undertaken by the entity under this chapter. That
report shall describe the status of all mitigation land and agricultural
easements held by the entity, including a summary of all action taken to
enforce its agricultural easements, and an accounting of the use of
administrative (endowment) and in-lieu fees remitted to it by Merced
County.

B.

Approval and Completion.

8.1

All mitigation proposed by an applicant to comply with this chapter,
including any alternative mitigation option proposed by the applicant, shall
be reviewed by the Community and Economic Development Department for
consistency with the terms and purposes of this chapter.

8.2

If a conservation easement is to be entered into with the County, the
Community and Economic Development Director shall recommend approval,
conditional approval, or disapproval to theBoard of Supervisors. The
Community and Economic Development Director shall not recommend
approval of the proposed mitigation unless the mitigation is found to be
consistent with the requirements for mitigation land and agricultural
easements set forth in section 6.

8.3

The Board of Supervisors shall consider the Community and Economic
Development Director's recommendation and shall either approve,
conditionally approve, or disapprove the proposed conservation easement.

8.4

Completion of mitigation.

8.4.L

The applicant for conversion must complete all required mitigation
prior to the earliest of (a) approval of any parcel map or final
subdivision map, or (b) issuance of any building or encroachment
permit for development projects not involving a subdivision map, or
(c) initiation of any site grading in compliance with a county
approved set of improvement plans.

shall be deemed complete when any agricultural easement
has been recorded and the applicant has paid the required
administrative fee, or where evidence is provided in writing from a
qualified entity that it has received full payment for the easement and
administrative fees from the applicant. However, if the applicant
elects to seek approval of an alternative mitigation option, mitigation
shall be deemed complete when Merced County provides the
applicant with a letter indicating that mitigation is complete.

8.4.2 Mitigation
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9.

Miscellaneous.

g.l

The provisions of this chapter shall not be applicable to the extent, but only
to the extent, that their application would violate the constitution or laws of
the United States or of the State of California. The legislative body shall apply
the chapter to avoid such unconstitutionality or illegality.

g.Z

If any portion of this chapter is held to be unconstitutional, such decision
shall not affect the validity of the remaining portions of the chapter. The
legislative body declares that it would have enacted this chapter and each
section, subsection, paragraph, sentence, clause, or phrase thereofeven ifa
portion of it were declared unconstitutional.

9.3

Nothing in this chapter shall be construed to abridge or narrow Merced
County's police power. The legislative body retains its full power and
discretion to deny a proposed conversion on the basis that the proposed
conversion is inconsistent with the public health, safety, welfare, or morals
because of the loss of agricultural land or otherwise.

546758.8
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March 11,2016

Merced County
Community and Economic Development Department
2222M Street
Merced, CA 95340

Dear Chairman Mark Erreca,
Merced County Farm Bureau (MCFB) would like to present comments to be submitted
for the public record in relation to the Pubic Review Draft of the Merced County
Proposed Agricultural Mitigation Ordinance. MCFB is a 99-year-old organizationthat
acts as the collective voice for 1,200 farmers, ranchers, and dairy families that work and
reside within the county.
Under 5.1.2 Establishment of inJieufees - Resolution,the Board can adopt a resolution,
which establishes an applicable per acre in-lieu fee on a case-by-case basis. As it is a
case-by-case basis, we ask that you ensure the per acre fee is adjusted due to current
market value and not a flat rate across the board.
We would also like to bring to light the need to mitigate for rangeland as it serves as a
tool for recharge which can presently be witnessed during El Nino. We feel that it would
harm the document by not continuing to advocate for such land. By developing any ag
land our region is still losing productive acres that should be mitigated.

Agriculture continues to be of vital importance to Merced County as it is the top
economic driver and places the county as the fifth most productive in the United States.
Due to its relevance and importance to our livelihoods and country as a whole, we
commend you in putting forth an Agricultural Mitigation Ordinance to preserve our
vested interests and future production. Your efforts in this matter are greatly appreciated
and we hope that our cities proceed with forming their own.
Thank you for allowing MCFB to provide suggestions and comments to the proposed
ordinance. We look forward to working with you as it progtesses.

Best,

Breanne Ramos

Executive Director
(20e) 723-3001

-

Fax (20e) 722-3814
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I March 2016

To: OksanaNewmen
Planning & Community Development Department
From: Maxwell Norton, Farm Advisor Emeritus
UC Cooperative Extension

Re: Request for comments on Proposed Ag Mitigation Ordinance

Policy AG-2.2
I certainly support requiring some kind of mitigation for the lost of productive farmland. California
currently requires the loss of wetlands, critical habitat and other environmentally sensitive lands to be
mitigated. Working farmland certainly deserves the same protection that fairy shrimp do. Productive
farmland, besides providing a variety of environmental benefits, also generates jobs and wealth for our
regional economy.

I have in the past, suggested a sliding scale for mitigation which would incentivize building on lower
grade soils. For example building on "prime" soils would be mitigated at 3:1, "statewide at 2;1",
"unique" or "local importance" at2 l and grazing at 1:1. That being said, I understand the desire to
simplify the system and I do not oppose the current proposal to require 1:1 mitigation.
Policy AG-2.4
We certainly should support land owners who want to participated in farmland preservation programs
on a volunteer basis.

Policy AG-2.8
Public, private & non-profit organizations should be utilized as partners with the County in preserving
our agriculture industries.

