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1 INTRODUCTION 

1.1 DRAFT AND FINAL ENVIRONMENTAL IMPACT REPORT 
BACKGROUND 

The County of Merced (County) as lead agency, has prepared this document to be part of the Final Environmental 
Impact Report (FEIR) for the proposed Villages of Laguna San Luis Community Plan (proposed project). It contains 
a list of persons, organizations, and public agencies that submitted comments; the comments received on the Draft 
Environmental Impact Report (DEIR); and responses to significant environmental points raised in those comments, 
as required by the California Environmental Quality Act (CEQA, Public Resources Code Section 21000 et seq.) and 
the State CEQA Guidelines (Title 14, California Code of Regulations, Section 15000 et seq.). In accordance with 
Section 15132 of the State CEQA Guidelines, this document and the DEIR together, constitute the FEIR. 

The project site is located in the western portion of Merced County, approximately 5 miles west of the City of Los 
Banos. The project site consists of approximately 6,209 acres of open space, agricultural land, and urban 
development at the intersection of State Route 152 (SR 152) and State Route 33 (SR 33). Interstate 5 (I-5) borders 
the eastern edge of the project site. The project site is surrounded by open space to the west and south, and 
agricultural uses to the north and east. The San Luis Reservoir State Recreation Area (SRA), a major water 
storage reservoir and recreation facility, is located to the northwest. 

The project is intended to provide long-range policies for the growth and development of the project site 
consistent with the goals and policies outlined Merced County General Plan (2000). The project would allow for 
development of a mixture of urban land uses including: 

► 3,011 acres of residential land uses (estimated to accommodate 15,895 housing units); 
► 176 acres of commercial land uses; 
► 204.5 acres of employment-generating land uses; 
► 180 acres of schools; 
► 41 acres for a water and wastewater treatment facility; and 
► 109.6 acres for public facilities (e.g., fire station, sheriff substation, landfill). 

The balance of the site (87%) would remain in open space reserved for kit fox habitat. 

The County circulated an Initial Study and Notice of Preparation (NOP) for a DEIR for the Villages of Laguna 
San Luis Community Plan on January 14, 2005 for a 30-day review period. On July 16, 2007, the County 
distributed the DEIR to public agencies and the general public and submitted the document to the State 
Clearinghouse for state agency review.  

The Final EIR consists of the following documents: 

► Draft Environmental Impact Report for the Villages of Laguna San Luis Community Plan, (including 
Appendices A through K), dated July 17, 2007; 

► Comments and Responses to Comments on the DEIR, and revisions to those reports contained in this document. 

Copies of this document are available for review at: 

County of Merced  
Department of Planning and Community Development 
222 M Street 
Merced, CA 95340 



EDAW  Villages of Laguna San Luis FEIR 
Introduction 1-2 County of Merced 

1.2 ORGANIZATION OF THIS DOCUMENT 

This document contains seven chapters, as described below. 

Chapter 1, “Introduction,” includes a discussion of the background of the environmental review of the proposed 
project and a description of the contents of this document. 

Chapter 2, “List of Commenters,” contains a list of all written comments received on the DEIR. 

Chapter 3, “Comments and Responses to Comments on the DEIR,” present both the verbatim comments and 
appropriate responses to significant environmental points, in accordance with Sections 15088(a) and (c) and 
15132 of the State CEQA Guidelines. Some of the issues raised in comments on the DEIR address the merits of 
the project or raise non-environmental topics. In these cases, the comments are noted but do not require detailed 
response, because they do not raise significant environmental issues or comments on the contents of the DEIR. 
All comment letters and comments by speakers at public meetings are labeled to correspond with the list of 
comments table in Chapter 2 (Tables 2-1, 2-2, and 2-3). Each individual comment is assigned a number (e.g., 1-1) 
that corresponds with the response following the comment. 

Chapter 4, “Revisions to the DEIR,” presents changes that were made to the text of the DEIR in response to 
public and agency comments. If a comment resulted in a correction or revision to the DEIR, the text of the 
document is reproduced in the response and in Chapter 4 with deleted text struck-through (strikeout) and added 
text underlined (underline). 

Chapter 5, “Report Preparation,” identifies the preparers of this document. 

1.3 PROJECT DECISION-MAKING PROCESS 

This document is being made available to the public agencies and members of the public that commented on the 
DEIR and published on the County’s website upon completion.  As required by Section 15088(b) of the State 
CEQA Guidelines, the County is providing public agencies that commented on the DEIR at least 10 days to 
review proposed responses prior to considering the FEIR for certification. 

At a scheduled public hearing following this 10-day review period, the County Planning Commission will 
consider the adequacy of the EIR, the requested land use entitlements (e.g., general plan amendments, maps, and 
finance plan), and the merits of the project.  The Planning Commission will consider its recommendations to the 
Merced County Board of Supervisors, which will render decisions with regard to EIR certification and project 
approval.  If the Board of Supervisors certifies the FEIR, it will make findings that: 1) the FEIR has been 
completed in compliance with CEQA; 2) the Board of Supervisors has reviewed and considered the information 
in the FEIR; and 3) the FEIR reflects the County’s independent judgment and analysis. After certification, the 
Board of Supervisors may consider whether to approve the proposed project, approve it with conditions, or deny 
the project, in accordance with Section 15092 of the State CEQA Guidelines. 

The County would, upon taking an approval action, file a Notice of Determination (NOD) with the County Clerk 
and the California Governor’s Office of Planning and Research (OPR), as directed by Section 15094 of the State 
CEQA Guidelines.  
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2 LIST OF COMMENTERS 

2.1 LIST OF COMMENTERS 

A total of 44 comment letters were received on the Draft Environmental Impact Report (DEIR) during the public 
review period. A list of commenting agencies, entities, and individuals is included in Table 2-1.  

Each letter and comment has a number/number designation assigned for cross-referencing purposes. This list 
includes all written and oral comments received during the review period. The comment letters and responses to 
significant environmental points raised in comments are presented in Chapter 3.  

Table 2-1 
List of Commenting Entities 

1 United States Department of the Interior 
Bureau of Reclamation 
Kathy Wood, Chief 

Undated 

2 United States Department of the Interior 
Bureau of Reclamation 
Richard Woodley, Regional Resources Manager 

August 15, 2007 

3 United States Department of the Interior 
Fish and Wildlife Service 
Peter A. Cross, Deputy Assistant Field Supervisor 

August 13, 2007 

4 State of California  
Governor’s Office of Planning and Research 
State Clearinghouse  

August 3, 2007 

5 State of California  
Governor’s Office of Planning and Research 
State Clearinghouse 

September 24, 2007 

6 State of California 
Department of Water Resources  
Mike Zumot, Acting Chief 

August 21, 2007 

7 State of California 
Department of Transportation 
Tom Dumas, Chief 

September 4, 2007 

8 State of California 
Department of Fish and Game  
W.E. Loudermilk, Regional Manager 

September 13, 2007 

9 State of California 
Department of Highway Patrol 

August 10, 2007 

10 State of California 
Department of Highway Patrol 

September 9, 2007 

11 State of California  
Department of Parks and Recreation 
Joanne Karlton 

September 27, 2007 

12 Merced County Fire Department 
Mark Lawson, Fire Marshal 

May 10, 2007 

13 Merced County Department of Public Works 
Solid Waste Division 
Jerry H. Lawrie, Solid Waste Manager 

August 30, 2007 
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Table 2-1 
List of Commenting Entities 

14 San Luis and Delta-Mendota Water Authority 
Robert F. Martin, Manager 

September 6, 2007 

15 City of Los Banos 
John LeVan, Planner Manager 

September 14, 2007 

16 City of Los Banos 
John LeVan, Planner Manager 

September 21, 2007 

17 University of California 
Agricultural & Natural Resources 
Cooperative Extension 
Maxwell Norton, Farm Advisor 

August 13, 2007 

18 Community Systems Associates, Inc. 
Marshal B. Krupp, President 

September 13, 2007 

19 Pacific Cascade Group September 11, 2007 
20 Vega Family  August 7, 2007 
21 Donald F Pufuahl & Associates August 8, 2007 
22 Antemio Preciado August 25, 2007 
23 Vidal Preciado August 25, 2007 
24 Brian and Jennifer Stark September 7, 2007 
25 Wilfred and Rosemary Vega September 7, 2007 
26 Steven Perez September 7, 2007 
27 Nick Steigelman September 7, 2007 
28 Warren R. Pinkston September 7, 2007 
29 John Martin September 7, 2007 
30 Husain Asadi September 7, 2007 
31 Dwayne Sylva September 7, 2007 
32 Mark Drotlz September 7, 2007 
33 M. R. Hernandez September 7, 2007 
34 M. Aldana September 7, 2007 
35 Raquel Reynoso September 7, 2007 
36 Houston and Josefina Casillts September 7, 2007 
37 Steven and Heather Perez September 7, 2007 
38 Unreadable September 7, 2007 
39 Claudia and Larry Lopez September 7, 2007 
40 Rick and Heather Garza September 7, 2007 
41 Ed Caprario September 7, 2007 
42 Donn R. Campion September 10, 2007 
43 Wells Fargo 

Timothy K. Davies, Vice President and Regional Manager 
September 14, 2007 

44 Mark J. Drottz undated 
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3 MASTER RESPONSES 

The following section contains master responses to comments raised in multiple comments for two topics: 
biological resources (Master Response 1) and revised land use plan designations (Master Response 2). The intent 
of a master response is to provide a comprehensive response to an issue or set of interrelated issues raised in 
multiple comments so that all aspects of the issue can be addressed in a coordinated, organized manner in one 
location. Where appropriate, responses to individual comments on these topics are directed to the master 
responses. For example, if a comment addresses the biological resources analysis addressed by a master response, 
the response will include the statement, “Please refer to Master Response 1.” 

3.1 MASTER RESPONSE 1 - BIOLOGICAL RESOURCES 

This master response addresses the following general comments submitted on the Villages of Laguna San Luis 
Community Plan Draft Environmental Impact Report (DEIR) by the U.S. Fish and Wildlife Service (USFWS) and 
the California Department of Fish and Game (DFG), collectively referred to as “wildlife agencies.” The following 
provides a summary of the primary issues that were raised by the wildlife agencies regarding the project’s impacts 
to San Joaquin kit fox: 

► The project would create a movement barrier that would preclude kit fox dispersal between the Los Banos 
Valley and the northern portion of the subspecies’ range. 

► There is a lack of certainty as to whether mitigation measures related to the kit fox corridor would be 
implemented, as much of these lands are under the control of PG&E, Reclamation, DFG, and State Parks. 

► The project would eliminate most of the Santa Nella satellite kit fox population. 

► The project would result in adverse impacts to 420,000 acres of the northern kit fox range in addition to 
impacts that would occur within the project area footprint. 

► The project would likely preclude the survival and recovery of the kit fox. 

The above comments relate to the following position articulated by the wildlife agencies: (a) the entire range of 
the subspecies north of the project site is dependent upon dispersal from areas south of the project site; and (b) the 
project would prevent northward dispersal from areas south of the project site; therefore (c) the project would 
result in adverse impacts to the northern portion of the satellite population and the entire range of the subspecies 
north of the project site. The wildlife agencies further maintain that because the survival and recovery of the kit 
fox depend upon the subspecies’ persistence in the northern portion its range, the project would preclude the 
subspecies’ survival and recovery.  

At a meeting on January 17, 2008, between Santa Nella landowners, the County, USFWS, DFG, California 
Department of Parks and Recreation, U.S Bureau of Reclamation, and various environmental groups, Julie Vance 
of DFG clarified that DFG would not be able to make a “no jeopardy” finding for the Villages project in the 
absence of a regional conservation strategy for the Santa Nella area. At this meeting, the landowners committed 
to working with FWS and DFG to develop a regional kit fox conservation strategy, thus addressing DFG’s 
concern. The applicant will continue to work with DFG and FWS until an ultimate agreement is reached 
regarding a regional strategy and “take” authorization through either Section 7 or Section 10. This approach is 
further described below. 
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3.1.1 KIT FOX HABITAT CONNECTIVITY AND DISPERSAL 

The wildlife agencies assert that the project would constitute a movement barrier and thereby preclude a dispersal 
corridor for kit foxes between the Los Banos Valley and the northern portion of the subspecies’ range (see DFG 
comments 8-2 and 8-9 and USFWS comment 3-3).  

Habitat connectivity and kit fox dispersal through the Santa Nella area have been a conservation concern for land 
use planners in western Merced County since the 1998 kit fox recovery plan (prepared by the USFWS) identified 
kit fox habitat connectivity through this area as a recovery goal. The proposed project was designed with this 
recovery goal in mind, using information developed by the San Joaquin Kit Fox Planning and Conservation Team 
(PACT group). The PACT group, consisting of federal, state, and local agencies, local land trusts, environmental 
groups, researchers, and other concerned individuals, convened during the years 2001 through 2003, in response 
to proposed development throughout the Santa Nella area and concerns over habitat fragmentation (USFWS 
2004). The PACT group identified potential kit fox movement corridors through the Santa Nella area, taking into 
consideration existing barriers that influence where movement corridors would be feasible. This information was 
considered in the design of the proposed project to ensure that it would not preclude kit fox dispersal through the 
Santa Nella area. 

The following provides a detailed analysis of project-related impacts to kit fox dispersal through the Santa Nella 
area, and expands upon the DEIR’s proposed measures for mitigating these impacts. 

PROJECT-RELATED IMPACTS TO KIT FOX DISPERSAL 

To effectively evaluate the impacts of the proposed project on kit fox dispersal, the outcome of project 
development must be assessed against existing conditions. Currently, there are a number of barriers that impede 
potential kit fox movement in the vicinity of the project site. Exhibit 3-1 shows existing barriers to kit fox 
movement north of the project site, which include O’Neill Forebay, the California Aqueduct, Interstate 5 (I-5), 
and development within the Santa Nella Community Specific Plan (SNCSP) Area. Exhibit 3-1 also shows the 
locations of access points that could potentially allow kit foxes to use crossings either over or under these barriers. 
Although there is no data to indicate that kit foxes are currently dispersing through the Santa Nella area to sustain 
satellite populations to the north, the existing crossings provide the only viable dispersal routes northward through 
the Santa Nella area.  

As shown on Exhibit 3-1, O’Neill Forebay and the California Aqueduct pose existing movement barriers to kit 
fox movement immediately north of the project site (State Route 33 [SR 33] is currently too narrow and traveled 
heavily by vehicles to provide a safe kit fox crossing over the aqueduct), and thus northward movement is only 
possible to the east and west of the project site. To the east, passage under I-5 is possible along Billy Wright Road 
(Exhibit 3-1, Crossing A). Passage across the California Aqueduct would be possible where it intersects with 
State Route 152 (SR 152) (Crossing B). An additional kit fox crossing is available under I-5 at its intersection 
with the California Aqueduct (Exhibit 3-1, Crossing C). Access through the SNCSP area would be available along 
the California Aqueduct and Delta Mendota Canal rights-of-way, and utilizing adjacent development setbacks 
incorporated into the SNCSP. Maintaining this potential movement corridor is consistent with the conceptual 
corridor design prepared by the kit fox PACT group. Projects within the SNCSP area that have been approved by 
the USFWS pursuant to the Endangered Species Act (ESA) incorporate kit fox movement corridors based on the 
PACT strategy, with lands preserved adjacent to canal rights-of-way and at key crossing such as at Crossing C 
(Exhibit 3-1).  

To the west of the project site, northward kit fox movement is blocked by O’Neill Forebay, San Luis Reservoir, 
and the channel into the western entrance of O’Neill forebay. A strip of grassland that traverses the San Luis 
Reservoir dam provides the only current access point through this area (Exhibit 3-1, Crossing D). 
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Exhibit 3-2 shows the locations of kit fox movement barriers and potential kit fox dispersal routes that would be 
available with implementation of the proposed development. As illustrated by this exhibit, potential dispersal 
routes are modified somewhat by the proposed development. Kit foxes would need to move around the 
development at the southeastern end of the project site to access the Billy Wright Road crossing under I-5 
(Exhibit 3-2, Crossing A). Additionally, kit foxes would need to move around the western block of development 
to reach the access point between San Luis Reservoir and O’Neill Forebay (Crossing D). As shown on Exhibit 
3-2, the project would not block these existing access points.  

In addition to kit fox dispersal barriers and crossings, Exhibits 3-1 and 3-2 show the locations of roads that do not 
constitute complete barriers, but pose impediments to kit fox movement due to heavy traffic volume (e.g., SR 
152). Also shown are land cover types that are of marginal value for kit fox dispersal because they provide little to 
no foraging or denning opportunities. Kit foxes must forage during long distance dispersals, and for dispersal of 
even short distances they must have access to adequate burrows or similar structures to escape from predators. 
Agricultural lands provide very limited foraging opportunities for kit foxes, and burrows are not available on 
agricultural lands that are regularly disked. Furthermore, kit foxes tend to avoid irrigated agricultural lands. 
Heavily trafficked roads (which allow for some passage but are also a source of mortality), lack of foraging and 
denning opportunities, and the presence of irrigated lands all diminish the foxes’ ability to traverse an area, thus 
posing resistance to kit fox movement (“resistance” is defined herein as the diminishment of a kit fox’s ability to 
disperse, as a result of environmental impediments). Exhibits 3-1 and 3-2 illustrate where major roads and 
marginal dispersal areas pose resistance to kit fox movement through the SNCSP area, reducing the effectiveness 
of each dispersal route. This is also illustrated on Exhibits 3-1 through 3-3 by lines that grow thinner along 
dispersal routes as resistance is encountered.  

Most of the proposed development on the project site would be concentrated on agricultural lands (eastern half of 
the project site) with limited value for kit fox dispersal (Exhibit 3-2, Area 1), while the open space that would 
remain with implementation of the project would consist primarily of high value dispersal habitat. A swath of 
high value dispersal habitat ranging from approximately ½- to 1-mile in width would remain both west and east of 
the proposed western development area (Exhibit 3-2, Area 2).  

In summary, by comparing the proposed project with existing habitat connectivity and dispersal conditions it is 
apparent that while potential dispersal routes would be somewhat modified by requiring kit foxes to shift their 
movement to the east or west, no existing access points for northward dispersal would be precluded and most of 
the highest-quality dispersal habitat would be retained. Furthermore, the minor impact of modifying potential 
dispersal routes would be offset by the proposed mitigation measures described below.  

Although there are few existing opportunities for kit foxes to disperse through the Santa Nella area, the proposed 
project would not preclude these opportunities for kit fox connectivity through the Santa Nella area. The existing 
impediments to kit fox connectivity constitute the baseline by which the project’s impacts are to be measured. 
(See CEQA Guidelines, Section 15125, subd. (a); Environmental Planning and Information Council v. County of 
El Dorado (1982) 131 Cal.App.3d 350, 352; Riverwatch v. County of San Diego (1999) 76 Cal.App.4th 1428, 
1452-1453 (in assessing impacts of a project proposed for an undeveloped piece of property, agencies should 
compare project impacts against the existing environment, rather than some hypothetical environment that might 
occur without the project).) The project applicants are not required to mitigate for existing impediments to kit fox 
dispersal as no nexus exists for requiring mitigation for impacts not caused by the project. (Riverwatch, supra, 76 
Cal.App.4th at pp. 1452-1453 (“an EIR is not the appropriate forum for determining the nature and consequences 
of prior conduct”); see also CEQA Guidelines, Section 15041 (lead agency may require mitigation “to 
substantially lessen or avoid significant effects on the environment, consistent with applicable constitutional 
requirements such as the ‘nexus’ and ‘rough proportionality’ standards”). 
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PROPOSED MEASURES FOR MITIGATING IMPACTS TO KIT FOX DISPERSAL 

While the proposed development would reduce opportunities for kit fox movement through some portions of the 
project site, overall kit fox movement opportunities in the Santa Nella Region would be enhanced by improving 
corridors and crossings in areas determined to be important to regional kit fox movement. 

Specific measures have been proposed to enhance kit fox dispersal potential through the project area. The project 
applicant has committed to the following measures, unless comparable conservation measures are developed by 
the applicant and approved by the wildlife agencies. 

Design and construction of crossings designed specifically to facilitate kit fox movement 
across SR 152 (to be incorporated into Mitigation Measure 5.8-1 (a)(1) in the DEIR).  

Because of the high traffic volumes and velocities along SR 152, the risk of mortality to kit foxes attempting to 
cross this highway is currently very high. The design, construction, and maintenance of crossings along SR 152 
would increase the potential for successful kit fox dispersal. The project applicants shall contribute their fair share 
toward the design and construction of these crossings, subject to the principals of rough proportionality and 
nexus. 

Preservation and management of high-quality dispersal habitat within the Kit Fox Open Space 
(to be incorporated into Mitigation Measure 5.8-1 (a)(2) and (3) in the DEIR).  

Preserving and managing these lands increases their value for kit fox dispersal by providing a means to help 
ensure their long-term persistence and viability. Additionally, management measures may directly improve the 
ability for kit foxes to move through the landscape. For example, the non-native grasses within the Kit Fox Open 
Space are currently denser and higher than is typically considered ideal for the San Joaquin kit fox. Kit foxes 
prefer open, sparsely vegetated landscapes, and have difficulty detecting and escaping predators in high, dense 
grasses. Grazing or comparable vegetation management measures on these lands would therefore enhance 
dispersal potential through the Kit Fox Open Space compared to existing conditions. 

Enhancement of dispersal habitat within the Kit Fox Open Space by coordinating with State 
Parks to discontinue OHV use and restore disturbed grasslands (to be incorporated into 
Mitigation Measure 5.8-1 (a)(2) in the DEIR).  

The grassland habitat on the existing OHV park is degraded by OHV activities, and vehicular disturbance may 
currently discourage kit fox movement through this area. Closure and restoration of the OHV park would 
therefore further enhance dispersal potential through the Kit Fox Open Space. 

Additionally, the preservation and management of at least 5,369 acres of high- quality habitat south of the project 
site (see Mitigation Measure 5.8-1 [a][12] of the DEIR) would likely contribute to the conservation of a source 
population, and maintaining or increasing productivity within the source population would in turn maintain or 
increase the potential for northward kit fox dispersal. 

Exhibit 3-3 illustrates improvements to kit fox dispersal to which the project applicants specifically commit to as 
mitigation for project-related impacts to kit fox dispersal, unless measures comparable in conservation value are 
developed by the applicants and approved by the wildlife agencies. The positive effects of these improvements on 
the potential for kit fox dispersal are illustrated on Exhibit 3-3 by lines that are wider where less resistance is 
encountered, as compared with lines that grow thinner along travel routes as increasing resistance to dispersal is 
encountered. Measures proposed in the EIR to enhance dispersal would be sufficient to offset project-related 
impacts to kit fox dispersal.  
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Source: Berryman Ecological 2007 

 
Kit Fox Dispersal Habitat Exhibit 3-1 
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Source: Berryman Ecological 2007 

 
Kit Fox Dispersal Habitat Exhibit 3-2 
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Source: Berryman Ecological 2007 

 
Kit Fox Dispersal with Proposed Project and Mitigation Measures Exhibit 3-3 
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FURTHER STUDIES, REGIONAL COLLABORATION, AND ADAPTIVE STRATEGY 

Kit fox dispersal is identified as an issue to be addressed in a regional context for the entire Santa Nella region. As 
such, close coordination will occur with the wildlife agencies and other appropriate entities associated with land 
ownership and/or land use authority in the Santa Nella region to further develop and refine the regional 
conservation strategy and maximize practicable opportunities for kit fox dispersal. Details related to the kit fox 
conservation strategy for the proposed project will be developed and provided in a Kit Fox Conservation Plan, 
subject to wildlife agency review and approval (see “Commitment of Kit Fox Open Space to Preservation,” 
below). During the development of this plan, as valid information becomes available through a collaborative 
regional planning process related to kit fox dispersal through the Santa Nella region, this information will be 
incorporated into the Kit Fox Conservation Plan for the proposed project.  

In addition to incorporating information related to collaborative regional planning, coordination with the wildlife 
agencies will occur to develop a science-based analysis for further assessing kit fox dispersal through and around 
the project site, and identify opportunities to maximize dispersal potential. Once this analysis is completed, the 
applicants will work directly with Caltrans and other appropriate public agencies, in collaboration with kit fox 
experts and the wildlife agencies, to develop detailed measures for removing or reducing impediments to kit fox 
movement in addition to what is proposed for the project and what is determined to be adequate in relation to 
existing conditions and thresholds under CEQA. The project applicants will contribute their fair share, based on 
the principals of rough proportionality and nexus, toward implementing these measures as they are developed. 

Examples of improvements that could be made to enhance kit fox dispersal are (a) construction of a crossing over 
SR 152 west of O’Neill Forebay (north of Crossing D on Exhibit 3-3; and (b) design SR 33 where it crosses 
California Aqueduct to accommodate kit fox crossing on the west side. The proposed development will not 
preclude the implementation or effectiveness of these measures. 

COMMITMENT OF KIT FOX OPEN SPACE TO PRESERVATION:  

The wildlife agencies expressed concern over uncertainty as to whether lands within the proposed on-site kit fox 
open space corridor will be committed to kit fox conservation. DFG (see comment 8-16) states that management 
of the Pacific Gas and Electric (PG&E) and U.S. Bureau of Reclamation (Reclamation) properties within the 
project area should not be included as a mitigation measure without some formal level of commitment from the 
managing entities. DFG further states that this mitigation measure should be fully enforceable through permit 
conditions or legally binding agreements. USFWS (see comment 3-8), states that “open space” is incorrectly 
equated with kit fox preserve because its ecological functioning in the context of a larger landscape is not ensured. 
USFWS also states (see comment 3-9) that closure of the OHV park is highly speculative as the project applicant 
has no ownership of these lands.  

In order to address the wildlife agencies’ concerns about the uncertainty of successful implementation of 
Mitigation Measure 5.8-1.A(1) described in the DEIR, additional detail is provided in the Final EIR that outlines 
commitments to be made prior to project-related impacts to San Joaquin kit fox habitat. These commitments are 
described below and all changes to Mitigation Measure 5.8-1 of the DEIR are shown in Section 5, “Corrections 
and Revisions to the DEIR.” These changes do not alter the conclusions presented in the DEIR. 

1 Prior to any project-related impacts to kit fox habitat within the project site, the County will obtain 
documentation from DFG and USFWS that the project as proposed with mitigation would comply with the 
state and federal Endangered Species Acts. Documentation may come in the form of incidental take 
authorization, or letters from the agencies indicating that take authorization is not necessary. 

2. The County and the project applicants will jointly prepare and submit to the wildlife agencies, for their review 
and approval prior to any project-related impacts to kit fox habitat within the project site, a detailed Kit Fox 
Conservation Plan that provides timelines and commitments related to tasks identified in the DEIR pertaining 
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to the Kit Fox Open Space. Specifically, the Kit Fox Conservation Plan will include the following 
components: 

a. A closure plan and timeline, developed in collaboration with the California State Parks Department, for 
the closure of the OHV park within the proposed Kit Fox Open Space. The closure plan and timeline shall 
provide detailed steps for achieving the goal of discontinued use of the site by off-road vehicles, and the 
establishment of appropriate fences and/or signs prohibiting recreational off-road vehicle use on this 
property, prior to project build-out (to be incorporated into Mitigation Measure5.8-1[a][1] in the DEIR).  

b. A detailed plan for restoring the disturbed portions of the OHV park to grassland habitat suitable for the 
kit fox. The restoration plan shall provide detailed steps for achieving the goal of restoring disturbed areas 
to conditions that are similar to grassland habitat located north and south of the existing OHV park, prior 
to Project build-out (to be incorporated into Mitigation Measure 5.8-1 [a][1] in the DEIR). 

c. A plan and timeline, developed by the County and the project applicants in coordination with PG&E and 
Reclamation, for the permanent protection of lands within the Kit Fox Open Space that are under PG&E 
and Reclamation ownership. The plan and timeline shall provide detailed steps for achieving the goal of 
protecting PG&E and Reclamation lands under conservation easements, or comparable protection 
mechanisms deemed acceptable to the wildlife agencies, prior to project build-out (to be incorporated into 
Mitigation Measure 5.8-1[a][1] in the DEIR). 

d. A plan and timeline for preserving the 215-acre Campion property that is within the Kit Fox Open Space 
(this property is outside of the Urban Reserve) (see Exhibit 3-4). Accompanying the plan and timeline 
shall be a draft conservation easement, designated third party beneficiary, and management funding 
assurances for the 215-acre Campion property. The plan and timeline shall provide detailed steps for 
achieving the goal of protecting the 215-acre Campion property under a conservation easement for the 
purpose of preserving kit fox habitat in perpetuity. This 215-acre preservation would count toward the 
overall kit fox habitat mitigation ratios to compensate for project-related habitat loss: the preservation 
shall be completed prior to any development that credits this site toward its mitigation requirement (to be 
incorporated into Mitigation Measure 5.8-1[a][1] in the DEIR). 

e. A preserve design and conservation strategy for the Urban Reserve. This shall include a map, prepared by 
the landowners in coordination with the wildlife agencies, showing the location of planned development, 
preserve lands, and roads within the Urban Reserve. The location of roads in the urban reserve as shown 
on the draft community plan were determined prior to the identification of this area as an urban reserve, 
when the plan presumed very low density residential uses in this area. These roads were shown in the 
DEIR but in response to DFG comments they have been eliminated. The locations of future roads within 
the Urban Reserve shall be clearly identified in the Kit Fox Conservation Plan that will be subject to 
wildlife agency review and approval. Development within the Urban Reserve shall be designed to 
maximize habitat contiguity with the kit fox corridor, clustering development into a single block and 
minimizing road crossings through the surrounding open space. The conservation strategy shall provide 
detailed steps for achieving the goal of establishing a preserve that is contiguous with Kit Fox Open 
Space to the west and, prior to development within the Urban Reserve, preserving this land in a 
conservation easement or comparable mechanism for perpetual preservation and management to maintain 
long-term habitat viability for the San Joaquin kit fox. (to be incorporated as a new mitigation component 
of Mitigation Measure 5.8-1 [a]). 

f. A detailed strategy for the construction of crossings wherever roads cross the proposed Kit Fox Open 
Space. The strategy shall include crossing designs developed in consultation with the wildlife agencies, 
and in coordination with Caltrans for SR 152 and any other roads under Caltrans jurisdiction. The strategy 
will include detailed steps for achieving the following performance standard: prior to completion of any 
road crossing the Kit Fox Open Space, construction of crossings designed to facilitate kit fox passage 
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through the Kit Fox Open Space, particularly for the purpose of northward dispersal (to be incorporated 
into Mitigation Measure 5.8-1[a][2]). 

g. A plan and timeline for the installation of fencing and signs at the interface between Kit Fox Open Space 
and adjacent development. The plan shall include detailed steps for achieving the following performance 
standard: installation of appropriate fencing and signs for the purpose of limiting public use of the Kit Fox 
Open Space, to be installed prior to occupation of areas developed adjacent to Kit Fox Open Space. (to be 
incorporated into Mitigation Measures 5.8-1[a][3, 5, 6, and 8] in the DEIR).  

h. A plan and timeline, developed by the private landowners in collaboration with PG&E and Reclamation, 
for placement of artificial kit fox escape dens within the Kit Fox Open Space adjacent to development. 
This plan will include detailed steps for achieving the following performance standard: prior the project 
build-out, installation of kit fox escape dens within the Kit Fox Open Space adjacent to development, at 
intervals of approximately 1/8 mile (to be incorporated into Mitigation Measure 5.8-1[a][9] in the DEIR).  

i. An adaptive management strategy for the Kit Fox Open Space, providing a framework for site specific 
management plans that would be prepared to address individual properties within the Kit Fox Open 
Space. This framework strategy shall specify the overarching management goals: (i) to maintain or 
enhance the quality of habitat within the Kit Fox Open Space and (ii) to protect the Kit Fox Open Space 
from disturbances that could adversely affect the San Joaquin kit fox. The framework strategy shall 
include detailed management objectives for achieving the management goals, and shall include 
standardized methodologies for monitoring lands throughout the Kit Fox Open Space and assessing the 
effectiveness of management actions in meeting the specified management objectives. The management 
strategy shall include an adaptive approach for modifying management actions based upon monitoring 
results and availability of new scientific information. It shall also include a timeline and strategy for 
preparation of individual site specific management plans, and for assuring adequate funding to implement 
each site specific management plan (to be incorporated into Mitigation Measures 5.8-1[a][1 and 10] in the 
DEIR).  

The Kit Fox Conservation Plan shall be subject to wildlife agency review and approval prior to any authorization 
for take of the San Joaquin kit fox. Deviations from the measures described above for the Kit Fox Conservation 
Plan shall be allowed only upon approval by the wildlife agencies and with a determination by the County that 
alterative measures to be implemented would provide comparable or greater long-term conservation benefits to 
the San Joaquin kit fox. 

IMPACT TO SANTA NELLA SATELLITE KIT FOX POPULATION:  

DFG (see comment 8-9) states, “The proposed project would eliminate most of the remaining open space in the 
Santa Nella area that could be used for denning, resting, and foraging habitat…” USFWS (see comment 3-3) 
states that the project would eliminate 63% of the Santa Nella satellite population of kit foxes. 

The comments by DFG and USFWS overstate the potential impact on kit fox habitat. In fact, the proposed project 
would eliminate only 2.25% percent of the total remaining kit fox habitat within the Santa Nella satellite 
population area. Exhibit 3-4 shows the boundaries of the Santa Nella satellite population, identical to the 
boundaries for “satellite two” mapped on Figure 1 provided in the USFWS comment letter. Exhibit 3-4 also 
shows existing kit fox habitat (grasslands and dry-farmed lands) within the satellite population area. 
Approximately 158,570 acres of grasslands and dry-farmed land exist within the Santa Nella satellite population, 
and approximately 3,437 (2.25 %) would be removed with implementation of the project. The project would only 
directly develop 886 acres of habitat that actually provides denning, resting, and foraging habitat for the kit fox: 
this represents 0.56% of the existing kit fox habitat within the satellite population. The remainder of the habitat to 
be developed is agricultural land with limited value for dispersal.  
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IMPACT TO KIT FOX’S NORTHERN RANGE:  

The wildlife agencies contend (DFG comments 8-2 and 8-4; USFWS comment 3-3) that the project would 
adversely affect the entire 420,000 acres of kit fox range north of the project area in addition to the project 
footprint. DFG states (comment 8-9) that unless accommodations for kit fox movement are incorporated into the 
project design, “the project could result in extirpation of the northern range of San Joaquin kit fox.”  

The wildlife agencies’ contention is based upon an assumption that the project would pose a movement barrier 
and thereby preclude a dispersal corridor for kit foxes between the Los Banos Valley and the northern portion of 
their range (DFG comment 8-2, USFWS comment 3-3). As described in “Kit Fox Habitat Connectivity and 
Dispersal,” above, the project would not preclude kit fox movement between the Los Banos Valley and the 
northern portion of the subspecies’ range, but would retain connectivity. Therefore, it is incorrect to assert that the 
project would adversely affect the entire northern range of the species. 

KIT FOX SURVIVAL AND RECOVERY:  

USFWS states (comments 3-2 and 3-20) that the project will likely preclude the survival and recovery of the kit 
fox. DFG states, “…it is unlikely the Department would be able to make a ‘No Jeopardy’ finding.” These 
statements are based upon the following three premises: (1) the subspecies’ survival and recovery is dependent 
upon persistence in the northern portion of the subspecies’ range; (2) persistence in the northern portion of the 
subspecies’ range is dependent upon retaining connectivity from the south; and (3) the proposed project would 
preclude connectivity between populations to the south and those in the northern subspecies’ range. In order for 
the wildlife agencies’ claim regarding kit fox survival and recovery to be valid, all three of the basic premises 
upon which they base their claim must also be valid. 

The first basic premise, that the subspecies’ survival and recovery is dependent upon persistence in the northern 
portion of the subspecies’ range, is not well substantiated by the best available scientific information. The 
northern range of the subspecies, as explained on page 5.8-19 of the DEIR, has never been a population 
stronghold, as it has been characterized by low densities that appear to have occurred only intermittently when 
favorable environmental and demographic conditions resulted in kit foxes reaching these areas after dispersing 
from core populations (Haight et al. 2004, Smith et al. 2006). As such, some of the historically occupied areas in 
the northern range may have constituted “population sinks,” meaning that they do not produce enough offspring 
to maintain the populations in coming years without immigrants from other populations, and thus they do not 
contribute to the long-term survival of the species (Smith et al. 2006).  

The second premise upon which the wildlife agencies’ assertion is based is that persistence in the northern portion 
of the subspecies’ range is dependent upon retaining connectivity from the south. If indeed kit fox populations in 
the north are not self sustainable, and the northern portion of the subspecies range is in fact occupied only 
intermittently after foxes disperse from core populations to the south, then it follows that the northern portion of 
the subspecies’ range is indeed completely dependent upon dispersal from the south. There is, however, no data 
substantiating that existing levels of exchange between populations to the south of the project site and the 
northernmost portions of the subspecies’ range (if still extant), are sufficient to sustain the northern population 

The wildlife agencies’ third premise is that the proposed project would preclude connectivity between populations 
to the south and those in the northern subspecies’ range. As explained in detail under “Kit Fox Habitat 
Connectivity and Dispersal,” above, the project would not in fact preclude northward kit fox dispersal or habitat 
connectivity in the Santa Nella region. 

In summary, there is little evidence to support the three premises upon which the wildlife agencies’ base their 
contention that the project would preclude the survival and recovery of the San Joaquin kit fox. The project does 
not preclude this connectivity (see “Kit Fox Habitat Connectivity and Dispersal,” above) invalidates the wildlife 
agencies’ argument that the project would preclude the subspecies’ survival and recovery. 
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San Joaquin Kit Fox Habitat Analysis Exhibit 3-4 
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3.1.2 CONCLUSION 

Approximately 2.25 % of the kit fox habitat in the Santa Nella satellite population would be directly affected by 
the project. The project would directly affect 886 acres of habitat that provides denning, resting, and foraging 
habitat for the kit fox: this represents 0.56% of the existing kit fox habitat available to the satellite population. 
These impacts would be offset through on-site and off-site habitat preservation and management, as described in 
Mitigation Measure 5.8-1 of the DEIR, to provide for the long-term viability of the Santa Nella satellite 
population of kit foxes. The wildlife agencies contend, however, that the project would adversely affect the entire 
northern range of the subspecies (approximately 420,000 acres) by precluding northward dispersal from the 
southern range.  

By comparing existing conditions with future conditions anticipated by the proposed development, it is apparent 
that the project would not preclude existing opportunities for the San Joaquin kit fox to disperse northward 
through the Santa Nella area. Few opportunities currently exist for kit fox dispersal through the Santa Nella area, 
and although the project would have some influence on potential kit fox dispersal routes, the proposed mitigation 
would enhance dispersal opportunities compared to existing conditions. It follows that the project would not 
preclude the survival and recovery of the San Joaquin kit fox. The project applicants have committed to enhance 
connectivity through the Santa Nella area by constructing and improving key crossings and by preserving and 
managing high quality habitat within potential dispersal corridors and lands known to support the subspecies. The 
conservation strategy will be refined and detailed measures in the Kit Fox Conservation Plan will be provided, 
which will be subject to wildlife agency review and approval. The Kit Fox Conservation Plan will be prepared 
using information to be developed through a science-based analysis, the methodology of which would be 
determined in coordination with the Wildlife Agencies. The Kit Fox Conservation Plan will also incorporate valid 
information that may become available through any collaborative regional planning process addressing kit fox 
dispersal through the Santa Nella area.  

In conclusion, based upon the information outlined in this master response, project-related impacts to the kit fox 
would be mitigated to less-than-significant levels and, when compared to existing conditions, the project’s 
contribution to a regional strategy would increase the potential for kit fox dispersal through the Santa Nella area.  

3.2 MASTER RESPONSE 2 - CHANGES TO THE COMMUNITY PLAN 
SINCE PREPARATION OF THE DEIR 

Several residents of the San Luis Hills Estates subdivision expressed concern regarding the proposed medium 
density and high density land uses proposed to the south of the existing neighborhood. The proposed land uses of 
concern are located approximately ½-mile south and east of the interchange of SR 33 and SR 152. The concern 
lies primarily in locating denser urban development adjacent to very low density residential development and the 
potential conflicts that could result. Upon considering these comments, the applicants have revised the 
Community Plan land use map (Exhibit 3-3 in the DEIR) to accommodate the requests made by residents of the 
San Luis Hills Estates and other requests made by the County.  

Exhibits 3-5 and 3-6 illustrate the originally proposed and revised land use maps, respectively. (The originally 
proposed Community Plan land use map appeared as Exhibit 3-3 in the DEIR.) Land use changes are described 
below and assessed with regard to the sufficiency and completeness of the DEIR in identifying environmental 
effects in light of the revisions. 
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Land Use Concept Exhibit 3-5 
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Specific Urban Development Plan Exhibit 3-6 
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3.2.1 PROPOSED LAND USE CHANGES 

The applicants have agreed to relocate the medium- and high-density residential land uses proposed to be located 
½-mile south of the intersection of SR 33 and SR 152. Approximately 20.5 acres of medium-density and 14.2 
acres of high-density residential land uses would be changed to low-density residential land uses. The medium- 
and high-density residential land uses would replace low-density residential land uses on an acre-for-acre basis at 
two locations: 1) ¼-mile south of the Hilldale Avenue and SR 152 interchange (high-density), and 2) ½-mile 
south of the Hilldale Avenue and SR 152 interchange (medium-density) (Exhibit 3-6). 

The applicants have also agreed to relocate the proposed business park located ¾-mile south the intersection of 
SR 33 and SR 152. Approximately 57.6 acres of business park land uses would change to low-density residential 
land uses. The business park land uses would be distributed on the north and south side of SR 152 approximately 
½- to 1-mile east of the Hilldale Avenue and SR 152 interchange. The business park would replace medium-
density residential land uses on an acre-for-acre basis. 

The 35-acre community park located ¼- to ½-mile south of SR 152 and ¼-mile east of Hilldale Avenue would 
slightly change its orientation. All originally proposed land use surrounding the community park would remain in 
place at current sizes. 

Approximately 5.7 acres of low-density residential development would be converted to regional commercial uses 
located adjacent to the proposed regional commercial land uses located near the SR 33/SR 152 interchange truck 
stop area. 

Finally, the area designated for urban reserve would be primarily preserved for kit fox habitat and would allow for 
approximately 13% of this area to be developed with urban land uses and be subject to refinement of plans for the 
adjacent Agua Fria Community Plan located south of the Villages Community Plan.  

3.2.2 ENVIRONMENTAL ANALYSIS 

In general, the applicant’s proposed land use changes to the Community Plan land use map would result in the 
acre-for-acre swap of low-density, medium-density, high-density, business park, and community park land uses 
within the plan area. No new areas of development are proposed and the boundaries of the Community Plan 
would not change. Therefore, the land development-related impacts (e.g., geology and soils, public health and 
hazards, hydrology and drainage, cultural resources, aesthetics, agricultural resources, air quality, and noise) have 
been evaluated in the DEIR at a program-level consistent with the requirements of CEQA and would not change 
with implementation of the revised land use plan. No additional environmental review of these issues would be 
required. Further, because the same acreage of each land use category would be developed on the project site, the 
proposed changes would not result in any changes to the population and density estimates for the project site nor 
would it result in any increases in demands for public services including water, wastewater, police, fire, 
emergency medical services, other public/quasi-public facilities, recreation, schools, solid waste, electricity, or 
natural gas services. 

Regarding transportation, the proposed land use changes would shift where lower-density and higher density land 
uses are located within the plan area. While the same number of trips would be generated under the revised plan, a 
slightly different traffic distribution pattern would occur in the areas where the changes are proposed. In general, 
higher density land uses are moved away from the interchange of SR 33 and SR 152 and are located near the 
interchange of Hilldale Avenue and SR 152. As a result, fewer vehicles would be expected to use the SR 33 and 
SR 152 interchange and a greater number of vehicles would be expected to use the Hilldale Avenue and SR 152 
interchange. To understand how these proposed land use changes would affect the traffic analysis provided in the 
DEIR, DMJM Harris (formerly TJKM Transportation Consultants) was consulted to provide a summary of the 
changes, if any, that would occur in the DEIR traffic analysis (Section 5.14 of the DEIR) (DMJM 2007).  
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The proposed land use changes would result in approximately 1,000 fewer traffic trips at the SR 33/SR 152 
interchange during the a.m. and p.m. peak hours and approximately 1,000 additional traffic trips at the Hilldale 
Avenue/SR 152 interchange during the a.m. and p.m. peak hours. During the a.m. peak hour the trips would be 
900 inbound trips from SR 152 to the development and 100 outbound trips from the development to SR 152 and 
during the p.m. peak hour the trips would be 100 inbound and 900 outbound. Because the project proposes 
employment and retail centers in addition to residential development approximately 27% of the trips would be 
internal and the remaining 73% of the trips (730 trips during a.m. and p.m. peak hours) would be assigned to the 
roadway network.  

The modeled level of service (LOS) at the SR 33/SR 152 interchange under cumulative conditions with 
implementation of mitigation recommended in the DEIR (Mitigation Measure 5.14-5c) would be LOS C. 
Approximately 1,000 additional trips could be added to this interchange without causing the LOS of the 
interchange to worsen to LOS E, which is identified as a significant operating condition. Because the proposed 
land use changes would add fewer than 1,000 trips to this interchange (i.e., 730 trips) during the a.m. and p.m. 
peak hours, no new significant environmental impacts would occur and no additional environmental analysis is 
required. 

Regarding impacts to the SR 33/SR152 interchange, approximately 730 fewer vehicles would use this interchange 
during the peak hour basis as a result of moving the business park, medium-density, and high-density residential 
land uses to the east. However, the conversion of 5.7 acres of low-density residential development to regional 
commercial land uses would result in the generation of 400 p.m. peak hour traffic trips, 150 which would be pass-
by trips. Therefore, this land use change would result in the generation of 250 new vehicle trips. When compared 
to the reduction in trips expected from the removal of higher density land uses from the SR 33/SR152 
interchange, trip generation at this interchange would be reduced by approximately 480 trips on a peak hour basis. 
Therefore, no new significant impacts would occur at this interchange and no additional environmental analysis is 
required.  

Regional trip distribution patterns associated with the project would not change with the proposed land use 
changes; therefore, traffic volumes along regional freeways would not change and no new significant impacts 
would occur. 

3.2.3 CONCLUSION 

The proposed land use changes would address many of the concerns expressed by residents of the San Luis Hill 
Estates area and would generally result in the redistribution of land uses on the project site without a substantial 
change in proposed land use densities. Based on the above discussion, the proposed land use changes would not 
result in any new or substantially more severe significant environmental impacts that were not previously 
identified in the DEIR. Therefore, no additional environmental analysis is required for the Community Plan at this 
time. However, as described in Section 3.7, “Proposed Development Stages,” of the DEIR, the project will 
proceed through various development stages (e.g., implementation plans, project-level permits, land entitlements) 
prior to commencement of any construction activities. Subsequent to approval of the Community Plan, 
Implementation Plans would be prepared that would describe proposed land uses in much greater design detail. 
Additional environmental review would be conducted on the Implementation Plans consistent with the 
requirements of CEQA Guidelines Sections 15182 and 18183.  

3.3 CLIMATE CHANGE AND GREENHOUSE GAS EMISSIONS 

This master response is included in the Final EIR to consider the impacts of the proposed Project on greenhouse 
gas emissions and global climate change.  This information has been added to the Final EIR in response to recent 
heightened interest in the subject of global warming and climate change, and specifically, the State legislature’s 
passage and the Governor’s signing of Assembly Bill (AB) 32, which is intended to control and reduce the 
emission of global warming gases in California; and Senate Bill (SB) 97, which directs the Office of Planning and 
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Research and the Resources Agency to develop CEQA Guidelines on how local agencies should analyze and, if 
necessary, mitigate for greenhouse gas emissions. Although no regulations or guidelines are yet available, the 
State of California views global warming as a serious environmental threat in California, so this Final EIR 
addresses the issue. 

Various gases in the earth’s atmosphere, classified as atmospheric greenhouse gases (GHGs), play a critical role 
in determining the earth’s surface temperature. Solar radiation enters the earth’s atmosphere from space. A 
portion of the radiation is absorbed by the earth’s surface, and a smaller portion of this radiation is reflected back 
toward space. The earth emits this radiation, which was initially absorbed, back to space, but the properties of the 
radiation have changed from high frequency solar radiation to lower frequency infrared radiation. The frequencies 
at which bodies emit radiation are proportional to temperature. The earth has a much lower temperature than the 
sun; therefore, the earth emits lower frequency radiation. Most solar radiation passes through GHGs; however, 
infrared radiation is absorbed by these gases. As a result, radiation that otherwise would have escaped back into 
space is instead “trapped,” resulting in a warming of the atmosphere. This phenomenon, known as the Greenhouse 
Effect, is responsible for maintaining a habitable climate on Earth. Without the Greenhouse Effect, Earth would 
not be able to support life as we know it. 

Prominent GHGs contributing to the Greenhouse Effect are carbon dioxide (CO2), methane (CH4), ozone, nitrous 
oxide, water vapor, hydrofluorocarbons, chlorofluorocarbons, and sulfur hexafluoride. Human-caused emissions 
of these GHGs (with the exception of water vapor) in excess of natural ambient concentrations are responsible for 
intensifying the Greenhouse Effect and have led to a trend of warming of the earth’s climate, known as global 
climate change or global warming (Ahrens 2003). Emissions of GHGs contributing to global climate change are 
attributable in large part to human activities associated with the industrial/manufacturing, utility, transportation, 
residential, and agricultural sectors (California Energy Commission [CEC] 2006a). In California, the 
transportation sector is the largest emitter of GHGs, followed by electricity generation (CEC 2006a). Emissions of 
CO2 are byproducts of fossil fuel combustion, and are the largest portion of human-caused GHG emissions by 
mass. Methane, a highly potent GHG, results from off-gassing (the release of chemicals from nonmetallic 
substances under ambient or greater pressure conditions) associated with agricultural practices and landfills. CO2 
sinks, or reservoirs, include sequestration by vegetation or dissolution into the ocean, among other processes. 

Climate change is a global problem. GHGs are global pollutants, unlike criteria air pollutants and TACs, which 
are pollutants of regional and local concern, respectively. California is the 12th to 16th largest emitter of CO2 in 
the world (CEC 2006).  California produced 492 million gross metric tons of carbon dioxide equivalent in 2004 
(CEC 2006). Carbon dioxide equivalent is a measurement used to account for the fact that different GHGs have 
different potential to retain infrared radiation in the atmosphere and contribute to the Greenhouse Effect. This 
potential, known as the global warming potential of a GHG, is dependent on the lifetime, or persistence, of the gas 
molecule in the atmosphere. Expressing emissions in carbon dioxide equivalent takes the contributions of all 
GHG emissions to the Greenhouse Effect and converts them to a single unit equivalent to the effect that would 
occur if only CO2 were being emitted. 

Combustion of fossil fuel in the transportation sector was the single largest source of California’s GHG emissions 
in 2004, accounting for 40.7% of total GHG emissions in the state (CEC 2006). This sector was followed by the 
electric power sector (including both instate and out-of-state sources) (22.2%) and the industrial sector (20.5%) 
(CEC 2006).  

According to the Intergovernmental Panel on Climate Change (IPCC), which was established in 1988 by the 
World Meteorological Organization and the United Nations Environment Programme, global average temperature 
is expected to increase by 3–7°F by the end of the next century, depending on future GHG emission scenarios 
(IPCC 2007). Resource areas other than air quality and atmospheric temperature could be indirectly affected by 
the accumulation of GHG emissions. For example, an increase in the global average temperature is expected to 
result in a decreased volume of precipitation falling as snow in California and an overall reduction in snowpack in 
the Sierra Nevada. Snowpack in the Sierra Nevada provides both water supply (runoff) and storage (within the 
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snowpack before melting), which is a major source of supply for the state. According to the CEC (2006b), the 
snowpack portion of the water supply could potentially decline by 30–90% by the end of the 21st century. A 
study cited in a report by the California Department of Water Resources (DWR) projects that approximately 50% 
of the statewide snowpack will be lost by the end of the century (Knowles and Cayan 2002). Although current 
forecasts are uncertain, it is evident that this phenomenon could lead to significant challenges in securing an 
adequate water supply for a growing population. An increase in precipitation falling as rain rather than snow 
could also lead to increased potential for floods because water that would normally be held in the Sierra Nevada 
snowpack until spring could flow into the Central Valley concurrently with winter storm events. This scenario 
would place more pressure on California’s levee/flood control system (DWR 2006). 

Another potential outcome of global climate change is sea level rise. Sea level rose approximately 7 inches during 
the last century (CEC 2006b), and it is predicted to rise an additional 7–22 inches by 2100, depending on the 
future levels of GHG emissions (IPCC 2007). If this occurs, resultant effects could include increased coastal 
flooding, saltwater intrusion (especially a concern in the low-lying Sacramento–San Joaquin River Delta, where 
pumps delivering potable water could be threatened), and disruption of wetlands (CEC 2006b). As the existing 
climate throughout California changes over time, the ranges of various plant and wildlife species could shift or be 
reduced, depending on the favored temperature and moisture regimes of each species. In the worst cases, some 
species would become extinct or be extirpated from the state if suitable conditions are no longer available. 

Consumption of fossil fuels in the transportation sector accounted for over 40% of the total GHG emissions in 
California in 2004. Current standards for reducing vehicle emissions considered under AB 1493 call for “the 
maximum feasible reduction of greenhouse gases emitted by passenger vehicles and light-duty trucks and other 
vehicles,” and do not provide a quantified target for GHG emissions reductions for vehicles. 

Emitting CO2 into the atmosphere is not itself an adverse environmental effect. It is the increased concentration 
of CO2 in the atmosphere resulting in global warming and the associated consequences of global climate change 
that results in adverse environmental effects (e.g., sea level rise, loss of snowpack, severe weather events). 
Although it is possible to generally estimate a project’s incremental contribution of CO2 into the atmosphere, it is 
typically not possible to determine whether or how an individual project’s relatively small incremental 
contribution might translate into physical effects on the environment. Given the complex interactions between 
various global and regional-scale physical, chemical, atmospheric, terrestrial, and aquatic systems that result in 
the physical expressions of global climate change, it is impossible to discern whether the presence or absence of 
CO2 emitted by the project would result in any altered conditions. 

The cumulative increase in GHG concentrations in the atmosphere has resulted in and will continue to result in 
increases in global average temperature and associated shifts in climatic and environmental conditions. Emissions 
of GHGs contributing to global climate change are attributable in large part to human activities associated with 
the industrial/manufacturing, utility, transportation, residential, and agricultural sectors (California Energy 
Commission 2006). 

Because the effects of GHGs are global, a project that merely shifts the location of a GHG emitting activity (e.g., 
where people live, where vehicles drive, or where companies conduct business) would result in no net change in 
global GHG emissions levels. For example, if a substantial portion of California’s population migrated from the 
South Coast Air Basin (managed by the South Coast Air Quality Management District) to the San Joaquin Valley 
Air Basin (managed by the SJVAPCD), this would likely result in decreased emissions in the South Coast Air 
Basin and increased emissions in the San Joaquin Valley Air Basin, but little change in overall global GHG 
emissions. However, if a person moves from one location where the land use pattern requires substantial vehicle 
use for day-to-day activities (commuting, shopping) to a new development that promotes shorter and fewer 
vehicle trips, more walking, and overall less energy usage, then it could be argued that the new development 
would result in a potential net reduction in global GHG emissions. 



Villages of Laguna San Luis FEIR  EDAW 
County of Merced 3-25 Master Responses 

Every new resident at the project site would be moving from an existing location where their activities are 
contributing to CO2 emissions. It is also reasonable to expect that at least a portion of the businesses at the project 
site would be moving from an existing location to the project site and are not completely new business or 
commercial facilities. Thus, much of the CO2 emissions attributed to project residents and businesses would 
simply be from emissions sources that move from an existing location to the project site, not from new emissions 
sources relative to global climate change. 

Broadly speaking, climate change mitigation and adaptation strategies fall into three categories: (1) transportation 
sector strategies; (2) electricity sector strategies, including renewable energy and energy efficiency; and (3) all 
other adaptation strategies. The project incorporates guidelines, strategies and mitigation measures that minimize 
the human and spatial environmental footprint with respect to transportation and electricity consumption. 

Implementation of these strategies and measures would help reduce potential GHG emissions resulting from the 
development of the project.  As indicated, the transportation sector is the state’s largest fossil energy consumer 
(California Energy Commission 2006). The purpose of the project by its very nature (e.g., promotion of the use of 
alternative modes of transportation and overall design that creates a compact development pattern that encourages 
walking, biking, and public transit use which reduces trip number and length) would reduce potential 
consumption of fossil energy within the area, and thereby reduce potential GHG emissions. For example, the 
Community Plan policies and implementation measures include the following: 

► Coordinate with Merced County Transit (MCT) to ensure that adequate transit facilities and service will be 
provided and safe and convenient access to public transportation is achieved (Circulation, Objective 2.A, 
Policy 2.A.1) 

► Transit improvements within the Villages Community Plan will incorporate bus shelters and stops, as well as 
a mass transit center, as described in the Circulation Statement, Section 4.2.4 (Circulation, Objective 2.A, 
Policy 2.A.2) 

► In conjunction with each Implementation Plan and final subdivision map, define the location and design of 
bus routes, bus stops, bays and other public transportation facilities, as applicable and feasible, and in 
coordination with MTC (Circulation, Objective 2.A, Policy 2.A.2, Implementation Measure 2.A.2.a) 

► Provide a park and ride lot, in conjunction with mass transit center to promote the use of the transit system 
and facilitate car pooling (Circulation, Objective 2.A, Policy 2.A.3) 

► Implement bicycle and pedestrian routes which provide direct access between residential neighborhoods, 
schools, parks and commercial uses (Circulation, Objective 2.B, Policy 2.B.1) 

► Class I (off-street) bikeways shall be provided along all Arterial Roads (Circulation, Objective 2.B., Policy 
2.B.2) 

► Class II bikeways which provide for restricted right-of-way within street sections shall be provided along 
Minor and Major Collector Streets (Circulation, Objective 2.B, Policy 2.B.3) 

► Class III bikeways where bikes share right-of-way with vehicles may be provided along neighborhood streets 
as determined appropriate to connect with other bikeways or community open space areas (Circulation, 
Objective 2.B, Policy 2.B.4) 

► In conjunction with each Implementation Plan, establish the location of all Class I and II bikeways consistent 
with Exhibit 11, Circulation Plan – Pedestrian/Bicycle Trails, and the policies of this Circulation Concept.  
The location of Class III bikeways can be determined in conjunction with Implementation Plans or tentative 
subdivision maps.  The bikeway sections and descriptions are presented in Section 4.2.4, Circulation 
Statement (Circulation, Objective 2.B, Policy 2.B.4, Implementation Measure 2.B.4.a) 
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► Locate neighborhood support uses such as commercial, schools, and parks to maximize safe bicycle and 
pedestrian access to these activities from the residential neighborhoods which they serve (Circulation, 
Objective 2.B, Policy 2.B.5) 

► Coordinate with Merced County Transit (MCT) to ensure that adequate transit facilities and service will be 
provided and safe and convenient access to public transportation is achieved (Circulation, Objective 2.A, 
Policy 2.A.1) 

► Transit improvements within the Villages Community Plan will incorporate bus shelters and stops, as well as 
a mass transit center, as described in the Circulation Statement, Section 4.2.4 (Circulation, Objective 2.A, 
Policy 2.A.2) 

► In conjunction with each Implementation Plan and final subdivision map, define the location and design of 
bus routes, bus stops, bays and other public transportation facilities, as applicable and feasible, and in 
coordination with MTC (Circulation, Objective 2.A, Policy 2.A.2, Implementation Measure 2.A.2.a) 

► Provide a park and ride lot, in conjunction with mass transit center to promote the use of the transit system 
and facilitate car pooling (Circulation, Objective 2.A, Policy 2.A.3) 

In addition to targeting GHG emissions through the transportation sector, the proposed project contains several 
measures that would reduce energy consumption from power plants and nontransportation sources of fossil fuel 
consumption by requiring compliance with SJVAPCD rules and regulations and implementing SJVAPCD-
recommended mitigation measures, as required in Mitigation Measure 5.12-1a through 5.12-1c and 5.12-2a 
through 5.12-2c.  (DEIR, pp. 5.12-18 to 5.12-28.) 

It is uncertain how current regulations might affect CO2 emissions attributable to the project and cumulative CO2 
emissions from other sources in the state. Also, as discussed previously, it cannot be determined how CO2 
emissions associated with the proposed project might or might not influence actual physical effects of global 
climate change. 

In addition, the applicant has agreed to incorporate the following mitigation measures which are derived from 
recommendations in the Association of Environmental Professionals (AEP) White Paper on Greenhouse Gas 
Emissions and Global Climate Change dated June 29, 2007: 

► Promote passive solar building design and landscaping conducive to passive solar energy use (i.e., building 
orientation in a south to southwest direction where feasible, encouraging planting of deciduous trees on 
western sides of structures, landscaping with drought-resistant species, and including groundcovers rather 
than pavement to reduce heat reflection).   

► Equip HVAC units with a PremAir or similar catalyst system, if reasonably available and economically 
feasible at the time building permits are issued.  Catalyst systems are considered feasible if the additional cost 
is less than 10% of the base HVAC unit cost. 

► Install two 110/280 volt power outlets for every two loading docks 

► Landscaping plans shall prohibit the use of liquidambar and eucalyptus trees that produce smog-forming 
compounds (high emission factors for isoprenes) 

► All new parking lots shall include tree plantings designed to result in 50% shading of parking lot surface areas 
within 15 years.   

► Electric vehicle charging stations shall be installed at commercial buildings.  
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► Bicycle lanes and walking paths shall be directed to the location of schools and other logical points of 
destination and adequate bicycle parking shall be provided. 

The EIR has been revised to incorporate these mitigation measures, as reflected in the text revisions chapter of the 
Final EIR. 

Given that the Villages project is planned to locate residences close to employment centers, includes energy 
efficiency measures, and is intended to rely on alternative modes of transportation, it is the type of project that 
could help reduce cumulative greenhouse gases, as populations moving to the site shift from average longer 
commute patterns and instead travel fewer miles and live in a more efficient community.  However, no 
determination regarding significance can be made at this time because neither the ARB nor any air district in 
California, including the San Joaquin Valley Air Pollution Control District (SJVAPCD), has identified a 
significance threshold for analyzing GHG emissions generated by a proposed project or a methodology for 
analyzing air quality impacts related to global warming. By adoption of Assembly Bill (AB) 32, California has 
identified goals to reduce GHG emissions to 1990 levels.  To meet AB 32 goals, California would need to 
generate lower levels of GHG emissions than current levels.  By adoption of SB 97 California has committed to 
developing and adopting Guidelines to assist local jurisdictions in their assessment. However, no widely-accepted 
standards have yet been adopted quantifying 1990 emission targets. It is recognized, however, that for most 
projects there is no simple metric available to determine if a single project would substantially increase or 
decrease overall GHG emission levels (e.g., help or hinder meeting the AB 32 emission goals). In addition, at this 
time AB 32 only applies to stationary source emissions.  For each of these reasons, and due to the speculative 
nature of the potential impact, the County has not adopted thresholds by which to measure the Project’s impacts to 
global warming and no determination regarding significance is possible.  
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4 COMMENTS AND RESPONSES ON THE DEIR 

The written and oral comments received on the DEIR and the responses to significant environmental points raised 
in those comments are provided in this section. Each comment letter is reproduced in its entirety and is followed 
by responses to comments. Each individual comment is assigned a number (e.g., 1-1) that corresponds with the 
response following the comment. 
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LETTER 1 

United States Department of the Interior 
Bureau of Reclamation 
Kathy Wood, Chief 
 

1-1 The commenter states that completion of dam modifications does not preclude future dam safety 
activities. It is acknowledged that the Bureau of Reclamation (Reclamation) regularly monitors 
the conditions of all of its facilities to determine when improvements are necessary. No further 
response is necessary because no issues related to the adequacy of environmental impact analysis 
conducted in the DEIR were raised. 

1-2 The commenter states that a portion of the Community Park in the north-west corner is within the 
B.F. Sisk inundation area. As described in Impact 5.5-5, the DEIR acknowledges that a portion of 
the project site is located in the inundation zone for failure of the San Luis Dam (B.F. Sisk); 
however, because of the location of existing drainage divides and the presence of the California 
Aqueduct, it was determined that flooding associated with dam failure would be directed away 
from the project site and less-than-significant flooding impacts would occur. 

1-3 The commenter states that the Los Banos Grandes Reservoir was never constructed. This 
comment is acknowledged. The DEIR makes an incorrect reference to the Los Banos Grandes 
Reservoir. This reference is hereby deleted. This change does not affect the conclusions of the 
DEIR. This change is presented in Chapter 4, “Changes to the DEIR,” of this document. 

1-4 The commenter states there are Emergency Action Plans associated with B.F. Sisk Dam and 
O’Neil Dams. This comment is acknowledged. No further response is necessary because no 
issues related to the adequacy of environmental impact analysis conducted in the DEIR were 
raised.  

1-5 The commenter states that the effect of the San Luis Canal was not considered in the model of the 
failure of B.F. Sisk Dam. Please refer to response to comment 1-2. 

1-6 The commenter states that the USBR does not “permit” runoff to enter its waterways. The 
purpose of the statement regarding the flow of runoff greater than the 100-year storm event (see 
page 5.5-10 of the DEIR) is to acknowledge that stormwater systems are required to be designed 
to provide 100-year storm event capacity. If a storm event greater than the 100-year recurrence 
interval occurs, flows from this storm event would be allowed to enter the Reclamation facilities 
in a controlled manner. 

1-7 The commenter states that fencing must be provided along the San Luis Canal to prevent trespass 
onto Reclamation right-of-way. The details regarding the specific landscaping and fencing 
requirements for the proposed development would be determined through the Implementation 
Plan process. The Reclamation’s request for security fencing along San Luis Canal will be 
considered.  

1-8 The commenter states that safe vehicular access should be provided near the entrances to 
Reclamation facilities. The project’s transportation and circulation impacts were evaluated 
consistent with the requirements of CEQA in Section 5.14, “Transportation and Circulation,” of 
the DEIR. As described therein, a number of on- and off-site transportation improvements are 
either proposed as elements of the project or recommended as mitigation in the DEIR. Further, 
Impact 5.14-12 of the DEIR evaluates the project’s emergency vehicle access impacts. These 
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impacts were determined to be potentially significant as a result of construction traffic obstructing 
local roadways and mitigation is recommended (see Mitigation Measure 5.14-12) that requires 
the project applicant to coordinate with emergency response agencies to ensure that roadways in 
the project area provide adequate emergency access. Because the commenter does not identify 
any specific transportation impacts that were not adequately addressed, no further response can be 
provided. 

1-9 The commenter states that it has not completed environmental review of the San Joaquin River 
Exchange Contractors Water Authority Water Transfer Project. This comment is acknowledged. 
Approval of Implementation Plans or development of the project site would not occur until 
adequate water supply entitlements are secured and verified and appropriate environmental 
documentation is prepared (see Mitigation Measure 5.7-1 of the DEIR). 

1-10 The commenter states that Reclamation land shall not be used as mitigation for another party’s 
action. This comment is acknowledged. USBR land will not be used to fulfill the 1:1 to 3:1 
mitigation requirement specified in MM 5.8-1 of the EIR. It is acknowledged that portions of the 
land proposed for preservation are in public ownership. MM 5.8-1 has been revised to specify 
that USBR owns the land currently being used as an OHV park, and to reflect that the project 
applicants will coordinate with USBR and other landowners within the proposed Kit Fox Open 
Space in the preparation of a Kit Fox Conservation Plan that provides for kit fox habitat 
connectivity and dispersal through the SUDP. 
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LETTER 2 

United States Department of the Interior 
Bureau of Reclamation 
Richard Woodley, Regional Resources Manager 
 

2-1 The commenter defines the terms of the water supply agreement between the San Luis Water 
District (SLWD) and the Exchange Contractors. This comment is acknowledged. No further 
response is necessary because no issues related to the adequacy of environmental impact analysis 
conducted in the DEIR were raised. 

2-2 The commenter states the agreement between SLWD and the Exchange Contractors would be a 
25-year agreement, if approved, and could be renewed for an additional 25 years. This comment 
is acknowledged. No further response is necessary because no issues related to the adequacy of 
environmental impact analysis conducted in the DEIR were raised. 
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LETTER 3 

U.S. Fish and Wildlife Service 
Peter A. Cross, Deputy Assistant Field Supervisor 
August 13, 2007 
 

3-1 The DEIR acknowledges that San Joaquin kit fox may be present on the project site. Project 
design as well as on-site and off-site mitigation measures described under Mitigation Measure 
5.8-1 of the DEIR account for the possible presence of this subspecies. 

As stated in the DEIR (see Impact 5.8-3), California tiger salamander and California red-legged 
frog are not expected to occur on the project site. There is moderate potential for California tiger 
salamander to occur in the vicinity of one of the ponds on-site, but none were located during 
sampling conducted by H.T. Harvey and Associates in April and May of 1990. Furthermore, the 
pond exhibiting suitable habitat characteristics is within proposed open space and approximately 
¾ mile from the nearest proposed development. As described in the DEIR (see page 5.8-22, 
Impact 5.8-3), California red-legged frog has a very low potential for occurrence on the project 
site due to lack of suitable habitat.  

3-2 Please refer to Master Response 1, Kit Fox Habitat Connectivity and Dispersal section. 

3-3 Mitigation measures provided in the DEIR adequately address the significant impacts of the 
proposed project, and Mitigation Measure 5.8-1 (as modified by Master Response 1 would reduce 
impacts to San Joaquin kit fox to a less-than-significant level). The USFWS’ statement that the 
project would adversely affect a minimum of 420,000 acres of kit fox habitat is based on the 
assumption that the project would preclude a dispersal corridor for the kit fox within its northern 
range. In fact, a dispersal corridor would remain (see Master Response 1). USFWS’ statements 
that (1) the project would eliminate use of recovery satellite population area one, the linkage area 
between recovery satellites one and two, and sixty-three percent of satellite two; and (2) the 
project would “place in jeopardy the success of the kit fox provisions… in the East Contra Costa 
Habitat Conservation Plan.,” are also based on the assumption that the project would preclude kit 
fox dispersal through the Santa Nella area. In fact, substantial evidence is provided that adequate 
area for kit fox dispersal would continue (see Master Response 1). Furthermore, the project would 
not substantially affect population exchange because there is no data substantiating that current 
levels of exchange between Santa Nella and the Contra Costa kit fox population (if it is still 
extant), are sufficient to sustain the Contra Costa population.. 

3-4 This comment describes the history of the Endangered Species Act and is noted. No further 
response is necessary because no issues related to the adequacy of environmental impact analysis 
are raised. 

3-5 This comment describes the extirpation of other species in the San Joaquin Valley and is noted. 
No further response is necessary because no issues related to the adequacy of environmental 
impact analysis are raised. 

3-6 USFWS’ comment on locations where kit foxes were “once regularly observed” and “now 
seldom-to-never observed” may be a reflection of the subspecies’ population dynamics in the 
periphery of its range, and not entirely a reflection of the subspecies’ long-term decline. It is 
difficult to ascertain long-term trends in kit fox populations due to naturally high levels of annual 
fluctuation in population size, particularly in the northern portion of the subspecies’ range (Otten 
and Cypher 1998, Gerrard et al. 2001). The northern range of the subspecies, as explained on 
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page 5.8-19 of the DEIR, has been characterized by low densities that may have occurred only 
intermittently when favorable environmental and demographic conditions resulted in foxes 
reaching these areas after dispersing from core populations (Haight et al. 2004, Smith et al. 2006). 

3-7 The DEIR acknowledges the wildlife agencies’ emphasis on north-south kit fox dispersal through 
the Santa Nella area (page 5.8-17 of the DEIR), and addresses dispersal of kit foxes through the 
project site (pages 5.8-17 and 5.8-19 of the DEIR). Immigration and emigration (i.e., dispersal) 
are necessary components of population persistence in fragmented wildlife habitat and increased 
dispersal distance between kit fox breeding areas would generally lead to lower survival rates and 
decreased abundance because of the low survival rate of dispersing kit foxes (Koopman et al. 
2000).  

The DEIR (pages 5.8-17 and 5.8-19) discusses the home range of a kit fox as it relates to 
assessing the effectiveness of the wildlife corridor through the project site for allowing kit fox 
dispersal. The shorter the distance between breeding populations, the greater the chance of 
successful dispersal between these populations: corridors minimize distance between breeding 
populations if they are of sufficient size to include the breeding home ranges of the target wildlife 
species (Fagan and Lutscher 2006). As described on page 5.8-19 of the DEIR, the kit fox corridor 
through the project site will be of sufficient dimension(0.5-1 mile in width) to support breeding 
kit foxes. 

The comment that the proposed project would extend by two miles the distance a kit fox would 
be required to disperse to get through and beyond Santa Nella to a protected habitat patch is 
erroneous (see Master Response 1). In fact, the project would decrease dispersal distance between 
protected habitat areas by providing newly protected and managed suitable breeding habitat on 
the project site and to the south of the project site. Any kit fox preserves within ten miles to the 
south of the project site are not known; therefore, under current conditions, it appears that kit 
foxes would need to move over ten miles from protected kit fox breeding habitat on the existing 
Campion and Jasper Sears preserves to reach protected habitat to the south. Under the proposed 
project, contiguous protected breeding habitat would be provided north and south of the existing 
on-site Campion and Jasper Sears preserves, and kit foxes would only need to move 
approximately 2 miles to the south (through existing breeding habitat) to reach the proposed 
Bonturi preserve. The project would also reduce the distance to protected habitat to the north by a 
half mile by providing protected habitat on the project site where none currently exists. 
Preservation of additional kit fox habitat on the project site would reduce the distance between 
protected breeding habitat on-site and the nearest protected habitat to the north (Quinto Ranch) by 
approximately one mile.  

The assertion that dispersal of kit foxes through the project open space is “highly improbable” 
due to the threats and barriers posed by the project is unsubstantiated. As stated in the DEIR, 
habitat connectivity would be maintained by implementation of Mitigation Measure 5.8-1. 
Fragmentation would be minimized through project design, which incorporates an open space 
corridor providing access through the site to existing preserves within the project site (Mitigation 
Measure 5.8-1[a][1] in the DEIR). Effects of vehicle traffic and barriers to movement would be 
minimized through installation of fencing and road crossings (Mitigation Measure 5.8-1[a][2] in 
the DEIR). Exposure to increased use of rodenticide would be avoided and minimized through 
use restrictions incorporated into CC&Rs, and additional restrictions on rodenticides applied 
within wildlife-agency approved conservation easements (Mitigation Measure 5.8-1[a][11] in the 
DEIR). Loss of escape dens and breeding, feeding, and sheltering habitat would be minimized 
and mitigated through on-site and off-site preservation and management of high quality breeding, 
feeding, and sheltering habitat and through installation of artificial escape dens within the open 
space (Mitigation Measures 5.8-1[a][1, 9, 12, and 13] in the DEIR). Predation from domestic or 
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feral dogs would be minimized through installation of artificial escape dens in open space areas, 
through prohibition of dogs in open space areas, and management to remove feral dogs from the 
kit fox open space (Mitigation Measures 5.8-1[a][1, 5, 9, and 13] in the DEIR). Exposure to 
artificial lighting would be minimized by prohibiting lighting in the kit fox open space and 
requiring all lighting to be directed away from open space areas (Mitigation Measure 5.8-1[a][7] 
in the DEIR). These measures would collectively reduce indirect impacts to open space areas 
within the project site, thereby providing for kit fox dispersal through the project open space. 

3-8 It is acknowledged that “open space” is not necessarily equated with kit fox habitat. Not all open 
space on the project site is designated as “kit fox open space preserve.” The Community Plan 
includes a variety of open space types that are not designated as “kit fox open space,” such as 
parks, pedestrian corridors, ornamental gateways, and scenic highway setbacks. The 1,059 acres 
of open space to be designated as “kit fox open space preserve” will be maintained and managed 
as grassland habitat that will provide high quality habitat value for the kit fox (see Mitigation 
Measure 5.8-1[a][1] in the DEIR). Also see Master Response 1. 

A 215-acre preserve on the project site alone would be insufficient to sustain the kit fox; 
however, the 215 acres on the project site that are privately owned are not the only lands that 
available for the kit fox. As stated in the DEIR, all the areas designated as “Kit Fox Open Space” 
will be protected under a conservation easement or comparable mechanism to maintain kit fox 
habitat values on the project site (see Mitigation Measure 5.8-1[a][1] in the DEIR).  

USFWS’ statement, “One pair of kit foxes requires, at minimum, 1,200 to 2,570 acres of best 
quality habitat in order to persist,” is not substantiated in the literature that USFWS cites (Gerrard 
et al. 2001, Cypher et al. 2000). The study conducted by Gerrard et al. (2001) is a Geographic 
Information System modeling exercise for assessing habitat value, and does not focus on the 
minimum area required for a pair of kit foxes, or provide any empirical data on the minimum area 
required for a pair of kit foxes. Gerrard et al. (2001) simply states in the paper’s discussion 
section, “…a reasonable assumption is that a pair of kit foxes needs four square miles of best 
quality (grassland) habitat.” Four square miles is equal to 2,560 acres. This assumption is not 
central to Gerrard’s study and is not backed up with any data or citations.  

Cypher et al. (2000), cited by USFWS, does not state the minimum acreage of habitat necessary 
in order to sustain a pair of kit foxes, although USFWS may have extrapolated minimum acreage 
necessary from data provided in Cypher et al. (2000) on kit fox densities. Cypher et al. (2000) 
measured the maximum kit fox density in their study area at 1.64 kit foxes per square mile, which 
would translate to approximately 1,176 acres per kit fox. USFWS may have rounded this figure to 
1,200 acres: otherwise it is unclear how they arrived at a minimum 1,200 acres of habitat for kit 
fox. Table 4-1, below, shows other density estimates provided in Cypher et al. (2001), and 
translates densities to number of acres per individual. 

Based on the information contained in Table 4-1, kit fox densities are highly variable, both 
temporally and spatially. Cypher et al. (2000) found densities to be temporally correlated with 
precipitation patterns and resultant prey availability. Translated into acres per fox, Table 4-1 
shows that the area per fox ranges from approximately 237 to 1,648 acres. These numbers have 
limited value in determining the minimum area needed to sustain a pair of kit foxes because they 
are based on numbers of individuals rather than pairs, and the number of individuals sharing a 
single home range can vary (individuals, pairs, or pairs with non-breeding juveniles). 
Additionally, the high spatial and temporal variability of kit fox densities limits the utility of these 
numbers in determining the minimum area needed to sustain a pair in the Santa Nella area. 
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Table 4-1 
Kit Fox Densities translated to Area per Individual 

Study1 Density (no./sq. mile) Area/individual 
Cypher et al. 2001 0.21–1.64 4.76 – 0.61 sq. km (1,176–405 acres) 
Grinnell et al. 1937 0.38 2.63 sq. km. (650 acres) 
Laughrin 1970 0.24–0.50 4.17 – 2.0 sq. km (1,030–494 acres) 
Morrell 1972 2.3 0.43 sq. km. (106 acres) 
Morrell 1975 0.63 1.59 sq. km. (393 acres) 
White et al. 1996) 0.15–0.24 6.67 – 4.17 sq. km. (1,648–1,030 acres) 
Speigel and Small 1996 0.6 1.67 sq. km. (413 acres) 
Berry and Standley 1992 1.04–0.48 0.96 – 2.08 sq. km (237–514 acres) 
1 Cited in Cypher et al. 2000 

 

A more reliable means of arriving at the minimum acreage necessary for a pair of kit foxes to 
persist would be to examine kit fox home range size. Similar to kit fox densities, kit fox home 
range sizes are highly variable. Table 4-2, below, provides the results of various kit fox studies in 
which home range size was measured.  

It has been hypothesized that home range size for kit foxes is dependent upon habitat quality or 
the availability of food resources at a given site (Gerrard et al. 2001, Haight et al. 2004, White 
and Ralls 1993). White and Ralls (1993), however, found that during a 3-year study period, home 
range sizes did not change despite prolonged drought conditions and drastic declines in prey 
availability in their study area. Nonetheless, to determine the typical home range size for the kit 
fox population in the Santa Nella area, it is best to look at data from the same area and similar 
habitat quality.  

Table 4-2 
Kit Fox Home Range Size 

Source Location Home Range Size 
Morrell (1971 Western Kern County 642.5 – 1,285 acres 
Spiegel and Bradbury (1992) Western Kern County Average 1,515 acres 
Archon (1992) Western Merced County 213 to 3,104 acres (Average 1,168 acres) 
White and Ralls (1993) Carrizo Plain Natural Area Average 2,866 acres 
Koopman et al. (1998) Naval Petroleum Reserves, 

Western Kern County 
Average 1,112 acres 

Zoellick et al. (2002) Naval Petroleum Reserves, 
Western Kern County 

Average 1,137 acres 

 

Archon (1992) researched the kit fox population in western Merced County, and his study area 
overlapped with a portion of the project site. Kit fox habitat throughout his study area consisted 
of non-native grasslands, with habitat quality comparable to that on the project site. Archon found 
the home ranges of 12 kit foxes to average 473 hectares (ha), or 1,168 acres, with a range of 86 to 
1,256 ha (213 to 3,104 acres). The home range sizes of mated pairs ranged from 397 to 1,225 ha 
(981 to 3,027 acres). Archon also found considerable range overlap, with a minimum overlap of 
15.3%.  

Based upon the information provided above, it is inaccurate to state that one pair of kit foxes 
requires, at minimum, 1,200 to 2,570 acres of best quality habitat in order to persist. Existing data 
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from the project vicinity, in habitat similar to that within the proposed open space area (Archon 
1992), indicates that a pair of kit foxes will occupy an area as small as 981 acres. Furthermore, 
the on-site preserve will not be an isolated habitat patch but will be contiguous with kit fox 
habitat to the south, and additional contiguous habitat will also remain within the adjacent Urban 
Reserve (see Exhibit 3-2). Therefore, the project design provides for a habitat block of sufficient 
size to support at least one pair of breeding kit foxes. 

3-9 Regarding the off-highway vehicle park (OHV) please refer to Master Response 1. 

3-10 Although Open Space Policy 1.D.1 of the Community Plan states that overhead transmission line 
easements shall be designated as “Open Space,” not all of these open space areas are deemed 
suitable for kit fox. As shown on Exhibit 4 of the Community Plan, only a small proportion (less 
than 10%) of the area designated as “Kit Fox Open Space” overlaps with power line easements. 
The commenter states that “There is no data of which the Service is aware that kit foxes use 
power line right-of-ways.” In fact, kit foxes in the Central Valley (Bakersfield) are known to use 
power-line corridors to move throughout their home range (Frost 2005). Swick (1973) found kit 
fox dens within power line corridors. Although removal of forested habitat for transmission line 
corridors results in habitat fragmentation and increased edge effect (Johnson et al 1979), annual 
grassland habitat persists within transmission line corridors and, therefore, the habitat within the 
corridor is contiguous with surrounding grasslands and not fragmented. Studies in landscape 
ecology have demonstrated that transmission line rights-of-way are a potentially beneficial tool 
for maintaining landscape connectivity, and “In general, ecosystems that are physically and 
vegetatively similar to utility corridors, such as open grassland habitat, are among those most 
likely to benefit” (Temple 2004 in Willyard et al 2004). 

3-11 The SR 152 crossings will not put kit foxes at risk. Habitat patches to the north and south of the 
proposed crossing are undeveloped and are not planned for development. Habitat to the south of 
SR 152 will be protected within the Kit Fox Open Space Preserve. Habitat north of SR 152, north 
of the proposed Kit Fox Open Space Preserve, is within the San Luis State Recreation Area 
(SRA) and is zoned for agriculture. Although plans to intensify the use and development of the 
San Luis SRA are underway by Reclamation and California Department of Parks and Recreation 
(2005), a preliminary review of the development plans suggests that areas of increased 
development are not areas through which the kit fox would need to travel to use the SR 152 
crossing and move northward from the project site. 

3-12 It is recognized that kit fox dispersal through the Santa Nella area must be addressed in a regional 
context. The project applicants and the County have been participating in the wildlife agencies’ 
planned facilitation process by engaging in interviews with Common Ground. Results and 
recommendations that Common Ground develops as a result of the interview process will be 
reviewed, and information from subsequent collaborative regional planning that may become 
available during preparation of the project’s Kit Fox Conservation Strategy (see Master Response 
1) will be incorporated into the Kit Fox Conservation Strategy when available. The project 
applicant and the County are committed to working with the wildlife agencies in the preparation 
of a Kit Fox Conservation Strategy to be implemented within a larger, regional context to ensure 
that the project does not preclude practicable options for San Joaquin kit fox dispersal through the 
Santa Nella area. Nonetheless, the impact analysis provided in the DEIR related to the project’s 
impact on San Joaquin kit fox is adequate and mitigation recommended in the DEIR would 
appropriately reduce the project’s impacts to a less-than-significant level. 
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LETTER 4 

State of California 
Governor’s Office of Planning and Research 
State Clearinghouse 
Scott Morgan, Senior Planner 
 

4-1 The comment notes that the review period for the Villages of Laguna San Luis Community Plan 
was extended to September 14, 2007. This comment is acknowledged. 



LaneG
Rectangle

LaneG
Line

MartinA1
Text Box
5-1

MartinA1
Text Box
Villages of Laguna San Luis FEIR                                                                                                                                                            EDAWCounty of Merced                                                                              4-25                                           Comments and Responses on the DEIR



MartinA1
Text Box
EDAW                                                                                                                                                            Villages of Laguna San Luis FEIRComments and Responses on the DEIR                                           4-26                                                                              County of Merced

MartinA1
Text Box



Villages of Laguna San Luis FEIR  EDAW 
County of Merced 4-27 Comments and Responses on the DEIR 

LETTER 5 

State of California 
Governor’s Office of Planning and Research 
State Clearinghouse 
Terry Roberts, Director 
 

5-1 The State Clearinghouse notes submittal of the DEIR to selected state agencies for review and 
forwards comment letters submitted by state agencies. These letters are included as letters 6-11 of 
this document.  
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LETTER 6 

Department of Water Resources  
Mike Zumot, Acting Chief 
August 28, 2007 
 

6-1 The commenter acknowledges that the proposed project would construct a circular treated water 
storage tank, stormwater detention basins, and wastewater storage ponds and notes that these 
facilities are not subject to State jurisdiction for dam safety and that the local agency should be 
consulted for permit-related matters. This comment is acknowledged.  

6-2 The commenter restates Section 6003 and 6004(a), Division 3, of the California Water Code. This 
comment is acknowledged. No further response is necessary because no issues related to the 
adequacy of environmental impact analysis conducted in the DEIR were raised. 

6-3 The commenter states no information has been provided to the Department of Water Resources 
related to the wastewater storage ponds and, as such, is unable to determine whether the ponds 
would be subject to State jurisdiction. The proposed wastewater facility is identified in the DEIR 
at a conceptual level of detail and will undergo separate environmental review to determine 
project-specific environmental effects. Once final details regarding the proposed location of the 
wastewater treatment ponds becomes known, the County and San Luis Water District will 
coordinate with the Department of Water Resource to identify whether the ponds would be 
subject to State jurisdiction.  
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LETTER 7 

Department of Transportation 
Tom Dumas, Chief  
September 4, 2007 
 

7-1 The commenter states that SR 152 between PM 0.00 and 15.80 is Access Restricted and an 
encroachment permit would be required for any work proposed within the State right-of-way. 
Coordination with Caltrans will be required to secure any and all encroachment permits prior to 
construction within Caltrans right-of-way.  

7-2 Caltrans requests a meeting with the project proponent and Merced County to discuss specific 
issues. Caltrans also requests a Mitigation Monitoring Program that provides accounting of 
mitigation measures and tracks construction schedules for all mitigation measures affecting the 
State highway system.  

Coordination with Caltrans with regard to all proposed improvements affecting the State highway 
system will be required. 
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LETTER 8 

California Department of Fish and Game  
W.E. Loudermilk, Regional Manager  
September 13, 2007 
 

8-1 DFG describes the project as consisting of approximately 3,722 acres of development and 2,492 
acres that would remain in open space “reserved for future urban development, parks, and 
roadways”. DFG’s summary of the project description is incorrect. As explained in section 3.4, of 
the DEIR, the project would actually consist of 3,722 acres of development, 1,059 acres of land 
that would remain in open space and not be subject to development, and 926 acres of Urban 
Reserve. The Urban Reserve would be reserved for future urban development, parks, and 
roadways, but only approximately 145 acres of the Urban Reserve would be developed.  

8-2 DFG correctly states that the loss of 3,890 acres of suitable and marginal kit fox habitat would be 
offset through preservation, monitoring, and management of high quality habitat. However, not 
all the mitigation would be off-site. At least 215 acres of the preservation would be on-site (see 
Mitigation Measure 5-8.1[a][1] in the DEIR), and the remainder of the preservation would be in 
the project vicinity, on land that contributes to the long-term survival of the kit fox within the 
Santa Nella satellite population (see Mitigation Measures 5-8.1[a][12–14] in the DEIR). 
Additional on-site measures include developing a regional conservation strategy in coordination 
with other entities controlling land within the project site (see Mitigation Measure 5-8.1[a][1] in 
the DEIR), installation of kit fox road crossings (see Mitigation Measure 5-8.1[a][2] in the 
DEIR), fencing the perimeter of the kit fox open space (see Mitigation Measures 5-8.1[a][3 and 
6] in the DEIR), directing lighting away from kit fox open space (see Mitigation Measures 5-
8.1[a][4 and 7] in the DEIR), prohibiting public access and pets from kit fox open space (see 
Mitigation Measure 5-8.1[a][5] in the DEIR), placement of no trespassing signs (see Mitigation 
Measure 5-8.1[a][8] in the DEIR), and placement of escape dens in the kit fox open space (see 
Mitigation Measure 5-8.1[a][9] in the DEIR, to ensure the long-term viability of a contiguous 
block of high quality habitat providing connectivity for the kit fox through the project site. 

DFG offers no evidence to support the statement that the project would adversely affect 2,400 
acres of grassland habitat and 3,083 acres of additional foraging habitat. As shown in Table 5.8-5 
of the DEIR, 886 acres of grassland habitat and 3,004 acres of agricultural land would be affected 
by the proposed project. Agricultural land (77% of the affected habitat) provides marginal 
foraging value for the kit fox, while the grasslands to be preserved provide high-quality habitat 
supporting value for kit fox foraging, denning, and dispersal (Jensen 1973, Morrell 1975, pers. 
com. Brian Cypher 2003).  

As described in Master Response 1, the project would retain north-south habitat connectivity for 
the kit fox through the project site. Thus, the project would not result in “a major barrier between 
this remaining movement area and the Los Banos Valley core kit fox population.” 

8-3 Please refer to Master Response 1. 

8-4 It is acknowledged that the project would need to meet the “fully mitigate” standard for DFG to 
issue an Incidental Take Permit (ITP) under California Endangered Species Act (CESA). By 
comparing existing conditions with future conditions anticipated by the proposed development 
(see Master Response 1), it is evident that the project would not preclude existing opportunities 
for the San Joaquin kit fox to disperse northward through the Santa Nella area. Although 
implementation of the project would have some influence on potential kit fox dispersal routes, the 
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proposed mitigation would increase dispersal opportunities and would offset impacts to kit fox 
dispersal. The project applicants have committed to enhance connectivity through the Santa Nella 
area by constructing and improving key crossings and by preserving and managing high quality 
habitat within potential dispersal corridors and lands known to support the subspecies (see Master 
Response 1). The conservation strategy will be refined and detailed measures in the Kit Fox 
Conservation Plan will be provided (see Master Response 1), which will be subject to wildlife 
agency review and approval. The Kit Fox Conservation Plan will be prepared using information 
to be developed through a science-based analysis, the methodology of which will be determined 
in coordination with the wildlife agencies. The Kit Fox Conservation Plan will also incorporate 
valid information that may become available through any collaborative regional planning process 
addressing kit fox dispersal through the Santa Nella area. The implementation of the wildlife 
agency approved Kit Fox Conservation Plan would fully offset project-related impacts to kit fox 
dispersal, therefore the DFG could make the appropriate “fully mitigated” standard and issue an 
ITP for the project. 

8-5 This comment is noted. No further response is necessary because no issues related to the 
adequacy of environmental impact analysis conducted in the DEIR were raised. 

8-6 This comment is noted. No further response is necessary because no issues related to the 
adequacy of environmental impact analysis conducted in the DEIR were raised. 

8-7 Impacts to resources protected under Section 1600 of the Fish and Game Code are described 
under Impact 5.8-5 in the DEIR, which states that up to 17 acres of wetlands and ephemeral 
washes could be affected by the project. Policies to reduce these impacts have been incorporated 
into the Community Plan. Open Space Policy 1.A states that major drainage ways are to be 
retained to the maximum extent possible while meeting the needs of public heath and safety. In 
addition, Mitigation Measure 5.8-5 requires that the project applicant prepare and submit a habitat 
mitigation and monitoring plan. This mitigation measure also outlines what components must be 
included in the plan, and requires that the project applicant obtain a Streambed Alteration 
Agreement. This mitigation measure also requires that wetland restoration, enhancement, and/or 
replacement be at a location and by methods acceptable to the U.S. Army Corps of Engineers 
(USACE), DFG, and Central Valley Regional Water Quality Control Board (RWQCB), as 
determined during the Section 404, Section 1600, and Section 401 permitting processes. 

8-8 If the County approves the project, it will also adopt a Mitigation Monitoring and Reporting 
Program that will outline all mitigation measure identified in the DEIR. Mitigation Measure 5.8-4 
would be included in the MMRP, which would be a fully enforceable document that the County 
will use to monitor the project’s compliance with identified mitigation measures. 

8-9 Please refer to Master Response 1.  

8-10 As recommended by DFG, large blocks of contiguous habitat have been acquired upfront and will 
provide mitigation for multiple development proposals within the project site. These off-site 
mitigation lands include the approximately 1,324-acre Bonturi property and approximately 4,044 
acres of the Whitehurst properties as shown in Exhibit 5.8-5 of the DEIR. These properties 
support high-quality grassland habitat for the San Joaquin kit fox. The Bonturi and two of the 
Whitehurst properties are within the Santa Nella satellite population area, and the third, 
southernmost Whitehurst property is within the linkage area between the Santa Nella satellite 
population and the Ciervo Panoche core population. Kit foxes have been documented on these 
properties; two of the few kit fox observations in the Santa Nella area in recent years were from 
the Bonturi property (2 foxes observed in August 2006 by Julie Constable, ESRP). The wildlife 
agencies will have an opportunity to review and approve the proposed mitigation sites in terms of 
suitability for the San Joaquin kit fox (i.e., terrain and other factors). Language in the EIR has 
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been modified to state that off-site mitigation lands, upon wildlife agency approval of these lands 
to mitigate project impacts, will be preserved upfront, prior to any project-related impacts to kit 
fox habitat within the project site. This change is included in Mitigation Measure 5.8-1 of the 
DEIR and is shown in Section 5, “Corrections and Revisions to the DEIR,” of this document. 
This change does not alter the conclusions of the DEIR. 

8-11 If the County approves the project, it will also adopt a Mitigation Monitoring and Reporting 
Program that will outline all mitigation measure identified in the DEIR. Mitigation Measure 5.8-2 
(a-c) would be included in the MMRP, which would be a fully enforceable document that the 
County will use to monitor the project’s compliance with identified mitigation measures.  

8-12 Tule elk does not have any official state or federal designation as a special-status species. This 
species is not considered a California Species of Special Concern nor is it on the CDFG’s Special 
Animals list. The commenter states that displacement of elk could result in a significant impact 
from a potential increase in the number of vehicular collisions, damage to private property, and 
reducing the elk population. The commenter offers no evidence to support this statement. 
Although the commenter does not provide substantial evidence that an increase in the number of 
elk killed by vehicles would occur, this event is a possibility. Nonetheless, it is anticipated that 
these events would be rare and infrequent such that it would not result in a new significant safety 
hazard impact. Further, this species would continue to be actively managed by DFG to control its 
dispersal near developed areas and implementation of the project would not change these 
management practices.  

8-13 The commenter is correct that development on the project site would displace elk from the site. 
However, displacement of a reintroduced species that is managed by controlled hunting would 
not constitute an impact under CEQA. Elk are not considered sensitive species that require 
protection under CEQA. Further, this species would continue to be actively managed by DFG to 
control its dispersal near developed areas. With implementation of the project this management 
practice would not change and DFG would continue to be the agency charged with management 
of the population and dispersal of the species. While the commenter asserts that displacement of 
elk would be a significant impact, the commenter provides no evidence to support this statement. 
Therefore, this impact would not be considered an impact under CEQA, and no mitigation would 
be required. 

8-14 It is unclear if the commenter is expressing concern regarding the size of the elk herd increasing 
or decreasing due to implementation of the proposed project. Regardless, the project would not 
affect the ability of DFG to manage the herd as potential management techniques are not limited 
to controlled hunting. With implementation of the project, DFG would continue to implement all 
available herd management techniques and strategies to control the tule elk population near the 
project site. With these management strategies, no significant safety hazard impacts would occur.  

8-15 The EIR’s designation of parcels within the open space area that are existing open space 
preserves is not meant to imply that the project applicant is setting this land aside as mitigation 
for project impacts, but only to show how the proposed regional preserve system builds upon 
existing preserves to provide north-south connectivity through the site. Exhibit 5.8-1 of the DEIR 
clearly shows where conservation easements currently exist within the designated open space 
area, and indicates the location of the USBR-owned and State Parks managed property, 
identifying it under “State Parks and State Recreation Areas.” 

8-16 Please refer to Master Response 1.  

8-17 This comment is noted. No further response is necessary because no issues related to the 
adequacy of environmental impact analysis conducted in the DEIR were raised. 
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8-18 Please refer to response to comment 3-10. Although the electric line easement areas are not 
currently managed for the purposes of species conservation, all areas designated as Kit Fox 
Preserve would have an overlaying easement requiring management for species conservation. 
Furthermore, the utility companies are required to comply with existing state and federal take 
prohibitions and could not lawfully engage in operation and maintenance (O&M) activities within 
the utility easements that would result in take of the kit fox. PG&E is nearing completion of a 
Habitat Conservation Plan (HCP) covering O&M activities in the San Joaquin Valley, requiring 
them to minimize and mitigate impacts to the kit fox that would result from O&M activities 
within utility easements in the project area (Donner, pers. com., 2007).  

8-19 As described in the DEIR, only 145 of the 926 acres within the Urban Reserve Area would be 
developed based on preliminary designs in the Agua Fria development proposal. This leaves 
approximately 781 acres of grassland habitat available for the San Joaquin kit fox, providing 
ample opportunities for kit fox foraging, denning, and dispersal. As described under Master 
Response 1 the 781 acres would be configured adjacent to Kit Fox Open Space to contribute to 
the regional kit fox preserve system, and would be protected in a conservation easement or 
comparable mechanism in perpetuity for the purpose of maintaining kit fox habitat. In response to 
the DFG comment, roads shown on the previous plan have been eliminated. Any future 
development within the urban reserve would be described in the Kit Fox Conservation Plan, 
which would be subject to wildlife agency review and approval.  

8-20 Mitigation measures incorporated into the project (Mitigation Measure 5.8-1) are anticipated to 
offset impacts DFG describes as likely to result from development in the western portion of the 
site. Wildlife crossings will offset impacts that would result from ingress/egress to this western 
area (se Mitigation Measures 5.8-1[a][1 and 2] in the DEIR. Although corridor width will be 
reduced, a sufficient width of corridor will be maintained and managed through the project area, 
as described in Master Response 1 and response to comment 3-7. Potential indirect impacts to the 
adjacent corridor would be mitigated through fencing, light restrictions, use restrictions, and 
habitat management (see Mitigation Measures 5.8-1[a][3–10] in the DEIR). Infrastructure 
construction would be temporary and any lands temporarily impacted would be restored to pre-
project conditions. As noted in response to comment 8-12, implementation of the proposed 
project would not substantially affect tule elk or their seasonal movements. 

8-21 All habitat identified as kit fox preserve will be protected in perpetuity via conservation 
easements or other comparable mechanism acceptable to the wildlife agencies. See Master 
Response 1. 

8-22 Please refer to Master Response 1. 

8-23 DFG’s concerns voiced during previous meetings with the wildlife agencies are known, 
particularly in regard to habitat connectivity for the kit fox, and these concerns have been 
addressed through project design and mitigation measures. Work with the wildlife agencies will 
continue to develop solutions regarding outstanding biological issues associated with the 
proposed project. As described under Master Response 1, a Kit Fox Conservation Strategy will be 
prepared in coordination with the wildlife agencies and will be implemented within a larger, 
regional context to ensure that the project does not preclude practicable options for San Joaquin 
kit fox dispersal through the Santa Nella area. Nonetheless, the impact analysis provided in the 
DEIR related to the project’s impact on San Joaquin kit fox is adequate and mitigation 
recommended in the DEIR would appropriately reduce the project’s impacts to a less-than-
significant level. 
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LETTER 9 

State of California 
Department of California Highway Patrol 
R.M. Nannini, Acting Commander 
August 10, 2007 
 

9-1 The commenter states that the project would not have a significant effect on statewide 
departmental operations. This comment is acknowledged.  
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LETTER 10 

State of California 
Department of California Highway Patrol 
W. Nation, Lieutenant Commander 
September 9, 2007 
 

10-1 The commenter expresses concern regarding increased traffic, but offers no specific comments on 
the analysis provided in the DEIR. No further response is necessary.  



State of California The Resources Agency Arnold Schwarzenegger, Governor

DEPARTMENT OF PARKS AND RECREATION Ruth Coleman, Director
Central Valley District 
31426 Gonzaga Road 
Gustine, CA  95322-9737 
(209) 826-1197 

       27 September 2007 

Robert King, Project Manager 
Merced County  
Planning and Community Development Department 
2222M Street 
Merced, CA  95340 

Subject:  Draft Environmental Impact Report for the Villages of Laguna San Luis Community  
    Plan, SCH No. 2005011074 

Dear Mr. King: 

 The California Department of Parks and Recreation (Department) has reviewed the Draft 
Environmental Impact Report for the Villages of Laguna San Luis Community Plan (DEIR) and 
is providing the following comments.  The Department was not notified of the release of the 
DEIR for review; therefore, was given an extension on the time to comment. 

 The Department feels that the project will have a substantial impact on the SRA and the 
DEIR does not adequately mitigate for these impacts.  There are also a number of inaccurate 
assumptions and statements about the Park.  In the Summary of the Project Description (p 2-1), 
it states that the O’Neill Forebay of San Luis Reservoir State Recreation Area (SRA) is one-
quarter mile at the closest point to the project area.  The O’Neill Forebay area of the SRA is 
immediately west of the project area, across the 2 lane Highway 33.  The SRA is to the north, 
west, south and within the project area.  The maps throughout the DEIR include the SRA and 
Department of Fish and Game property as being within and a part of the project.  The SRA is 
not part of the project and should not be considered as part of on-site habitat protection. 

 In the Summary of Environmental Impacts (pp 2-12 and 2-13), there is no mention of the 
land use conflicts with the SRA.  Under Impact 5.1-2 (p 5.1-17), it states that there won’t be any 
impacts to the SRA due to the separation by existing transportation facilities.  We disagree, as 
the increased people, pets, roads, lighting, noise, emissions, traffic and potential for increased 
wildfires impact the operations of the SRA.  The DEIR states that parts of the SRA would be 
closed and the Department would manage it as your mitigation for the San Joaquin kit fox.  It is 
against Department’s policy to mitigate on State Park property for activities outside the park.  
The Department will not change the use of the park for the benefit of private property 
development.  The SRA is accessed from 2 locations on Highway 152, in addition to Highway 
33 access point mentioned in the DEIR.  As the traffic increases as a result of the project, 
access will become more difficult and dangerous for the Department personnel and visitors to 
the SRA., 

 A Mitigation Measure in Section 5.8.1.5  states that signs will keep the public from 
walking their dogs in the kit fox open space areas.  Signs are ineffective in keeping people and 
dogs out of an area adjacent to residential development.    This is also an issue with all State 
Park property and not just the kit fox preserve.  There needs to be some barrier and enforced  
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regulations to prevent trespassing into the SRA of the dogs, cats and other pets of the home 
owners   Pets can decimate the native wildlife populations, especially through disease 
transmission. 

 There have been a number of large scale grass fires in the area from the highways and 
from arsonists over the years which spread rapidly and are difficult to contain.  Therefore,  a 
minimum of 100 feet buffer / greenbelt between the SRA and the edge of the residential parcels 
should be implemented.  The residential development adjacent to the SRA should not expect 
any fire suppression and should be able to function on their own merit.     

The impacts to biological resources on adjacent wildlife and habitat areas in the vicinity of the 
project (Impact 5.8-8) are not less than significant.  The increased traffic, emissions, night time 
lighting, noise, people, and loss of scenic vistas, will degrade the habitat, aesthetics, and 
experience of the SRA visitors.  There should be a visual barrier between the development and 
the SRA (eg. wall, berm, trees, or shrubs) to visually screen direct views of the development 
from the Park users. 

 Impact 5.14, Transportation and Circulation, does not mention the impacts to the SRA 
visitors safety and difficulty in accessing San Luis Creek and Basalt areas off Highway 152 and 
the Medeiros area off Highway 33.  With increased traffic and additional lanes on the highways, 
it will be very difficult to enter and leave these park units.  These areas were not addressed in 
the traffic evaluation. 

 The Department appreciates this opportunity to comment on the DEIR. Department 
personnel are available to meet with you to discuss the issues raised.  Questions regarding this 
letter should be directed to Joanne Karlton at (209) 826-1197, or the address provided on the 
letterhead, or Heather Seiffert at (209) 536-2914. 

        Sincerely, 

        Joanne Karlton 
        Environmental Scientist 

cc: Shauna McDonald 
        US Bureau of Reclamation 
        South Central California Area Office 
        1234 N Street 
        Fresno, CA  93721  

         Julie Vance 
         California Department of Fish and Game 
 Central Region 
 1234 East Shaw Avenue 
   Fresno, CA  93710 

 Maryann Owens 
 US Fish and Wildlife Service 
 2800 Cottage Way, W-2605 
 Sacramento, CA  95825 
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LETTER 11 

State of California 
Department of Parks and Recreation 
Joanne Karlton, Environmental Scientist 
September 27, 2007 
 

11-1 The commenter states that the project would have a substantial impact on the State Recreation 
Area and the DEIR does not include adequate mitigation for these impacts. No evidence is 
offered to support this statement and no specific comments on the DEIR analysis are provided. 
No further response can be made.  

11-2 The commenter states that the San Luis SRA is inaccurately identified on page 2-1 of the DEIR. 
Page 2-1 of the DEIR states that “The O’Neill Forebay, part of the San Luis State Recreation 
Area (SRA), is located one-quarter mile to the northwest of the project site between their closest 
points.” This description is accurate as it relates to the location of O’Neill Forebay and the project 
site. It is acknowledged that the boundaries of the San Luis SRA are located immediately west of 
SR 33 and north of SR 152. Please refer to Exhibit 5.1-2 and page 5.1-17 of the DEIR. 

11-3 The commenter notes an inaccurate DEIR statement that the San Luis SRA is located within the 
project site and is considered as part of on-site habitat protection. The commenter does not 
identify where in the DEIR this inaccurate statement is made. As shown on Exhibit 5-1, the San 
Luis SRA is located outside the project site. 

11-4 The commenter states that pages 2-12 and 2-13 (summary table) of the DEIR do not mention land 
use conflicts with the San Luis SRA. Impact 5.1-2 of the DEIR evaluates the project conflicts 
with surrounding land uses including the San Luis SRA. While a summary of this impact is 
presented on page 2-12, the full impact discussion is presented on pages 5.1-11 through 5.1-19 of 
the DEIR. As described therein, the project would not interfere with the operations of the San 
Luis SRA. Existing operations would continue, access would continue to be provided by SR 33, 
and the project site would continue to be separated from the San Luis SRA by SR 152 and SR 33. 
Therefore, the project’s land use conflicts with the San Luis SRA would be less-than-significant. 

11-5  The commenter disagrees with the less-than-significant conclusion regarding the project’s land 
use conflicts with the San Luis SRA because of the project’s increased people, pets, roads, 
lighting, noise, emissions, traffic, and potential for increased wildfires. The commenter does not 
explain how these conditions would affect the operation of the San Luis SRA. To the degree that 
project increases in urban uses would result in environmental impacts related to traffic, noise, 
wildfire hazards, and pet predation on other species, these impacts are discussed throughout 
applicable sections of the DEIR. 

11-6 The commenter states that it is against Department policy to provide mitigation lands on State 
Park property for activities outside the project. This comment is acknowledged. The DEIR does 
not recommend that the State Parks Department provide lands to mitigate impacts resulting on the 
project site. The DEIR has recommended mitigation for the project’s impacts to San Joaquin kit 
fox habitat where the County and project applicants would coordinate with the State Parks 
Department to discuss the closure of the existing Off Highway Vehicle (OHV) park located south 
of SR 152. If closed, the State Parks Department would no longer manage this property and 
would not be responsible for managing these lands as habitat mitigation. Please refer to Master 
Response 1 for additional details.  
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11-7 The commenter states that with increased traffic on SR 33 and SR 152 access to the San Luis 
SRA would become more dangerous and difficult. The commenter offers no evidence to support 
this statement. The project transportation and circulation impacts were evaluated in Section 5.14, 
“Transportation and Circulation,” of the DEIR and traffic operations are determined to be less 
than significant with implementation of recommended mitigation measures. No further response 
is necessary. 

11-8 The commenter suggests that a barrier be constructed to prevent the trespassing of dogs, cats, and 
other pets from the project site to the San Luis SRA. This comment is noted for consideration 
during review of the merits of the project. 

11-9 The commenter states that a minimum100-foot buffer should be provided between the edge of 
development and the San Luis SRA. SR 33 and SR 152 currently separate the project site from 
the San Luis SRA to the west and north. Under buildout conditions, these roadways would 
provide greater than 100 feet of separation between the developed portions of the project site and 
the San Luis SRA. For the area of the San Luis SRA located adjacent to the project’s western 
border (see Exhibit 5.1-2 of the DEIR), consideration of the commenter’s request will occur 
during review of the project’s merits.  

11-10 The commenter disagrees with the DEIR’s conclusions that the project’s impacts to biological 
resources on adjacent wildlife management areas and habitat mitigation sites in the project area 
would be less than significant and recommends that a visual screen be constructed to prevent 
users of the SRA from viewing development. The commenter offers no evidence to indicate that 
the DEIR analysis and conclusions are inaccurate; therefore, no further response can be provided. 
Regarding the recommendation for the visual screen, consideration of this request will occur 
during review of the project’s merits. 

11-11 The commenter states that the DEIR does not address access impacts to the San Luis SRA off SR 
33 and 152. The commenter is incorrect. Section 5.14, “Transportation and Circulation,” of the 
DEIR provides an evaluation of the project’s access impacts along local freeways and highways 
in the project area consistent with the requirements of CEQA. Project and cumulative impacts 
from increased traffic along SR 33 and SR 152 are described in Impacts 5.14-1, 5.14-2, 5.14-3, 
5.14-4, 5.14-5, and 5.14-6 of the DEIR. In addition, Impact 5.14-7 evaluates the project’s 
circulation impacts based on the level of information available for the Community Plan.  
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LETTER 12 

Merced County Fire Department 
Mark Lawson, Fire Marshal 
May 10, 2007 
 

12-1 The commenter recommends that the project applicants implement a Community Service 
Assessment District to supplement fire facility impact fees for the Merced County Fire 
Department. As described in Impact 5.6-2 of the DEIR, the project applicants have prepared a 
finance plan that identifies specific funding mechanisms that would ensure sufficient funds are 
made available to the Merced County Fire Department to supplement the costs of providing fire 
protection services within the project area (see Appendix C of this document). Further, the 
Community Plan identifies that the Implementation Plan would provide for three new fire stations 
within the project area. As proposed, the project would result in less-than-significant fire service 
impacts. Consideration of the commenter’s request for a CSAD will be addressed at the 
implementation plan phase.  

12-2 The service standards of the Merced County Fire Department are defined and it is noted that all 
proposed improvements should provide a minimum fire flow of 1,000 gallons per minute. This 
comment is acknowledged. The Implementation Plans will provide project details that meet 
Merced County Fire Department service standards and flow requirements. 
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LETTER 13 

Merced County Department of Public Works 
Solid Waste Division 
Jerry H. Lawrie, Solid Waste Manager  
August 30, 2007 
 

13-1 The commenter requests that the DEIR be corrected to reflect that, on May 17, 2007, the Billy 
Wright Landfill (“BWL”) received approval for a landfill expansion within the current property 
boundary and for operation of a transfer station/materials recovery facility upon closure of the 
landfill.  

As part of the “Existing Setting,” the DEIR provides that “[t]he County Solid Waste Policy Board 
is considering whether the landfill should be further expanded to increase capacity or be 
converted to a transfer station that would serve as a staging location to collect solid waste and 
transfer it to the County’s Highway 59 landfill north of the project site.” (See DEIR, p. 5.1-1.) 
Thus, the DEIR recognizes that the Merced County Solid Waste Policy Board was considering a 
landfill expansion and operation of a transfer station on-site. The land use analysis in the DEIR 
was developed based on this context. The commenter’s update is noted for the record. The 
approval of the expansion does not alter the adequacy of the land use analysis or the mitigation 
measures proposed to reduce potential land use conflicts between residential land uses and the 
landfill.  

13-2 The commenter asks whether the proposed Billy Wright Landfill buffer and setback areas are 
measured from the landfill disposal area or property line boundary. The commenter requests that 
the proposed buffers be measured from the landfill property boundary line.  

The DEIR states that “a minimum of a 300-foot buffer would be provided between the edge of 
the County property and on-site residential development.” (See DEIR, p. 5.1-13.) In addition, the 
DEIR acknowledges that the Community Plan incorporates landfill setbacks from its property line 
boundaries that “provide [an] additional buffer between landfill operations and proposed 
residential land uses.” (Ibid.) Therefore, the DEIR makes it clear that there will be both a 
minimum “300-foot buffer…between the edge of the County property and on-site residential 
development” and a larger buffer between the active landfill disposal area and the proposed 
residences, which includes both the 300-foot buffer and the overall landfill disposal area setback 
from the landfill property line. The buffer from the active landfill disposal area would be greater 
than 300 feet and up to 1,500 feet but would vary depending on the operations on-going at the 
landfill and the final siting of proposed development within the Community Plan. 

13-3 The commenter requests that the maps, included as Exhibits 3-3 and 5.1-5 in the DEIR, be 
updated. Specifically, the commenter requests Exhibit 3-3 and 5.1-5 be revised to remove the 
pipeline corridor traversing the Billy Wright Landfill property because the easement and pipeline 
were relocated along the southern and western landfill property lines in 2000.  

The proposed pipeline easement corridor changes are noted for the record. As the commenter 
states, “this area is not part of the Villages project.” The change of the pipeline easement does not 
affect any of the analysis contained within the DEIR. Therefore, no changes to the text of the 
DEIR are made at this time.  

13-4 The commenter states that the proposed elementary school site should be moved to a different 
location at least ¼ mile away from the Billy Wright Landfill. Further, the commenter expresses 
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concern over the proposed elementary school site because “prevailing winds blow directly toward 
the proposed school site.” The commenter references several sections of the Education Code and 
Regulations in describing their general concern regarding the proximity of the school to the 
landfill. 

The commenter acknowledges that the “proposed elementary school site [is] located 2,000 feet” 
from the landfill. Therefore, the proposed elementary school site is well over ¼ mile away from 
the landfill. Further, mitigation measures set forth in the DEIR address the commenter’s air 
quality concerns. Prior to development of the school at the proposed site, “the applicant shall 
obtain or prepare a [Health Risk Assessment (“HRA”)] to evaluate the risk.” (See DEIR, p. 5.12-
33.) “If the HRA shows that areas proposed for development would have risks exceeding the [San 
Joaquin Valley Air Pollution Control District (“SJVAPCD”)] significance criteria … those areas 
shall be set back in accordance with the setback distances identified in the HRA or shall only be 
developed with non-sensitive land use-types … for which the risk factors would be less than 
SJVAPCD’s risk thresholds.” (Ibid.) In addition to the standards set forth by the SJVAPCD, the 
project will comply with all relevant codes pertaining to school sites when future project 
implementation plans are developed. The DEIR concludes that implementation of these 
mitigation measures would reduce the exposure of sensitive receptors to emissions from on-site 
area-type sources, such as Billy Wright Landfill, to a less-than-significant level. (DEIR, p. 5.12-
37.) Therefore, the DEIR adequately address the potential air quality impacts associated with the 
proposed school location and the landfill.  

13-5 The commenter suggests that homebuyers should receive a disclosure of the existing and future 
landfill activities and be required to sign a waiver of potential future legal claims.  

The DEIR will be revised to specify that all homebuyers within 1,000 feet of the landfill property 
line boundary shall receive a notification of the existing and future landfill activities. Further, the 
DEIR will be revised to provide that all homebuyers within 1,000 feet of the landfill property line 
boundary shall sign a disclosure acknowledging that they have received this notification. This 
change is presented in Chapter 5, “Corrections and Revisions,” to the DEIR. This change does 
alter the analysis or conclusions presented in the DEIR. 

Landfills built in Merced County must be “compatible with surrounding land use” (Cal. Code 
Regs., tit. 27, Section 21570, subd. (f)(5), citing Pub. Res. Code Sections 40002, 40502, and 
43020) and must consider “future adjacent land uses.” (General Plan, at p. VI-55.) Releasing the 
landfill of all liability would not advance these goals, and is not reasonable. Requiring the 
notification and disclosure discussed above is reasonable and adequate. Further, as confirmed by 
CEQA Guidelines section 15041, the County is constitutionally required to show that there is a 
nexus and rough proportionality between any mitigation required and the project’s impact.  

Requiring residents to waive their legal rights against the BWL is not roughly proportional to the 
impact of the project on the BWL. Moreover, no nexus exists between the project and the 
requirement that residents waive future claims against the landfill. No additional analysis is 
required under CEQA. 

13-6 The commenter suggests that certain changes be made to Mitigation Measure 5.1-2a. More 
specifically the commenter requests that: 

► Implementation plans be submitted to the Public Works Solid Waste Division for review and 
approval and that the Solid Waste Division be consulted regarding the potential conflicts with 
the landfill and the appropriateness of the 300-foot buffer; 

► All references to the buffers be from the landfill boundary line, not the disposal area; 
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► The expansion project be considered in determining the appropriateness of the buffer 
distances from the landfill; 

► The mitigation measure be amended to clarify that the landscaping features will be 
implemented along the “land fill property line boundary;” 

► The title notification be provided to homebuyers “within 1,000 feet of the landfill property 
line boundary,” instead of 1,000 feet of the active landfill disposal area; 

► The title notification disclose both the landfill’s current operation “and the proposed 
operations at the site;” 

► The title notification include discussion of “visual aesthetic” and “vibration” impacts; and 

► Future homebuyers “within 1,000 feet of the landfill property line boundary… sign a 
disclosure and waiver of claims form acknowledging the aesthetic impacts, noise, odors, dust, 
toxic air contaminants, vibration and vectors from the landfill operations.” 

Each of commenter’s suggestions is addressed below: 

Mitigation Measure 5.1-2a provides that the “plan shall be submitted to Merced County for 
review and approval.” As a Department of the County, submitting the plans to the County 
provides the Merced County Public Works Solid Waste Division with an opportunity to comment 
when the County reviews the plans. The County, as lead agency, is the appropriate local 
governmental body to make these future discretionary decisions concerning the project. Thus, no 
changes to the text of the DEIR are made at this time. 

Mitigation Measure 5.1-2a distinguishes between the 300-foot buffer that will be established 
“between the landfill property and proposed sensitive uses” and the “buffers between the edge of 
the landfill disposal area and proposed residences.” This distinction is designed to acknowledge 
that two levels of buffers exist. The first level is the 300-foot buffer measured from the edge of 
the landfill property line. The second level is the buffer between the landfill disposal area and the 
proposed residences, which includes both the 300-foot buffer and the overall landfill disposal area 
setback from the landfill property line. The commenter’s suggested changes blur this distinction. 
The commenter provides no explanation or justification for this request. Neither the State of 
California nor the County of Merced has policies regarding setback requirements for residential 
developments near active landfills. The commentator cites no legal authority to support the use of 
buffer requirements that are different from those proposed in the draft EIR. The proposed buffers 
are legally adequate. (See Response to Comment 13-18, for more discussion on the adequacy of 
the buffer requirements.) The suggested changes are not required under CEQA. The suggested 
changes are not required under CEQA. 

Mitigation Measure 5.1-2a states that the buffer “shall take into consideration the final adopted 
plans for the operational footprint of Billy Wright Landfill.” The “final adopted plans” include 
consideration of the expansion project. Thus, no changes to the text of the DEIR are made at this 
time. 

Mitigation Measure 5.1-2a will be revised to include suggestions numbers 4-7 above. This change 
is presented in Chapter 5, “Corrections and Revisions,” to the DEIR. This change does alter the 
analysis or conclusions presented in the DEIR. The portions of Mitigation Measure 5.1-2a 
addressed in numbers 4-7 above will be revised to state: 
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Landscaping features (e.g., berm, trees, shrubs) that would be implemented along the landfill 
property line boundary that would visually screen direct views of the landfill from proposed 
residences; and 

Notification by title to buyers of residences within 1,000 feet of the landfill property line for 
existing and proposed landfill operations. This notice shall advise the buyers that they could, at 
times, be subject to visual impacts and nuisance effects associated with landfill operations 
including intermittent noise, odors, and vectors.  

Finally, Mitigation Measure 5.1-2a will be revised to incorporate part of suggestion number 8 
above. This change is presented in Chapter 5, “Corrections and Revisions,” to the DEIR. This 
change does alter the analysis or conclusions presented in the DEIR. The language added will 
state the following: “Residential buyers within 1,000 feet of the landfill property line boundary 
will be required to sign a disclosure acknowledging that the buyer received notification of 
potential aesthetic impacts, noise, odors, dust, air pollution, vibration and vectors caused by the 
landfill operation.”  

The commenter also requests that the acknowledgement constitute a “waiver of claims” regarding 
these issues. Further, as confirmed by CEQA Guidelines section 15041, the County is 
constitutionally required to show that there is a nexus and rough proportionality between any 
mitigation required and the project’s impact. Requiring residents to waive their legal rights 
against the BWL is not roughly proportional to the impact of the project on the BWL. Moreover, 
no nexus exists between the project and the requirement that residents waive future claims against 
the landfill. Please refer to response to comment 13-5.  

13-7 The commenter suggests several changes to Mitigation Measure 5.12-4a. The two main revisions 
requested are: 1) that the project applicant must consult with the County regarding the future 
configuration of the landfill as a condition of approval of any parcel or tentative map; and 2) that 
the County, not the applicant, conduct the HRA and that the applicant funds the County HRA. 

Mitigation Measure 5.12-4a provides that the applicant must determine “plans for the current and 
future configurations and operations of the landfill” prior to approval of the Implementation Plan. 
Review the implementation plans prior to the approval of project-level permits and land 
entitlements including any additional necessary environmental review (e.g., health risk 
assessment) is required (DEIR, page 3-36). Therefore, the procedure required for approval of the 
implementation plans, ensures that the County participates in all the requirements set forth in 
Mitigation Measure 5.12-4a. This process is consistent with CEQA. No changes to the DEIR are 
made at this time. 

13-8 The commenter suggests that residential uses should not be allowed within 2,000 feet of the 
landfill property line boundary to the southeast of Billy Wright Road and northeast of the open 
space/pipeline corridor. The commenter also suggests that the project applicant and/or developer 
shall pay a fair share fee to implement or improve the dust and odor control systems at the 
landfill. 

Neither the State of California nor the County of Merced has policies regarding setback 
requirements for residential developments near active landfills. The commenter cites no authority 
for the proposed 2,000-foot buffer. California Code of Regulations, title 14, section 21190, which 
relates to closed landfills, provides that “[a]ll proposed postclosure land uses, other than non-
irrigated open space, on sites implementing closure or on closed sites shall be submitted to…the 
[Enforcement Agency] … [for approval] if the project involves structures within 1,000 feet of the 
disposal area, structures on top of the waste, modification of the low permeability layer, or 
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irrigation over waste.” (Cal. Code Regs., tit. 27, Section 21190, subd. (c).) This regulation was 
designed to ensure that any proposed development on a closed landfill would not jeopardize the 
integrity of “the final cover, drainage and erosion control systems, and gas monitoring and control 
systems.” (Cal. Code Regs., tit. 27, Section 21190, subd. (d).) Therefore, this regulation is not 
directly applicable for several reasons.  

First, the regulation was designed to address issues on closed landfills. The Billy Wright Landfill 
is an active landfill. As such, the landfill must comply with heightened monitoring requirements 
(Cal. Code Regs., tit. 27, Sections 20510-20900) and is regularly inspected by the Integrated 
Waste Management Board (“Board”). This year alone, the Board has inspected the Billy Wright 
Landfill four times, and no violations or areas of concern were found. (Board, Facility/Site 
Inspection Listings, http://www.ciwmb.ca.gov/swis/Inspection.asp?SITESCH=24-AA-0002.) A 
closed landfill is not required to meet these stringent requirements. Second, landfills built in 
Merced County must be “compatible with surrounding land use” (Cal. Code Regs., tit. 27, 
Section 21570, subd. (f)(5), citing Pub. Res. Code §§ 40002, 40502, and 43020) and must 
consider “future adjacent land uses.” (General Plan, at p. VI-55.)  

As a result of these policies and regulations, which are designed to reduce conflicts between 
landfills and adjacent properties, the potential risks of building on and around a closed landfill, 
which may not have been required to comply with the strict standards currently in place, is far 
greater than the potential concerns of building near an active landfill that is complying with those 
standards today. Therefore, California Code of Regulations, title 14, section 21190, which was 
designed to address risks greater than those posed by the active operation of Billy Wright 
Landfill, serves as an extremely conservative buffer standard.  

The DEIR properly analyzes the potential impacts of the proximity of landfill operation to 
sensitive land uses. (See DEIR, p. 5.1-13-14, p. 5.1-18-19.) The proposed landfill buffers were 
established after review and consideration of the requirements for closed landfills provided in 
California Code of Regulations, title 14, section 21190. The proposed buffers are adequate.  

The commenter cites no authority for the proposed fee. Landfills built in Merced County must be 
“compatible with surrounding land use” (Cal. Code Regs., tit. 27, Section 21570, subd. (f)(5), 
citing Pub. Res. Code Sections 40002, 40502, and 43020) and must consider “future adjacent land 
uses.” (General Plan, at p. VI-55.) Thus, both the State and Merced County require that the Billy 
Wright Landfill consider current and future surrounding land uses.  

The County as the owner and operator of Billy Wright Landfill should be responsible for 
adopting its own dust and odor control measures. Deflecting these normal operating costs of the 
Billy Wright Landfill on the project applicant would not advance the State and County 
requirements cited above. Further, as confirmed by CEQA Guidelines section 15041, the County 
is constitutionally required to show that there is a nexus between any mitigation required and the 
project’s impact. No nexus exists that would allow the County to require such a fee from the 
project applicant, as the project is not causing the need to improve the Landfill’s dust and odor 
control system. In addition, the County has no established funding mechanism in place, nor has it 
identified the project applicant’s fair share percentage of the cost, for this type of mitigation fee 
program. Moreover, “[t]o be adequate, these mitigation fees…must be part of a reasonable plan 
of actual mitigation that the relevant agency commits itself to implementing.” (Anderson First 
Coalition v. City of Anderson (2005) 130 Cal. App. 4th 1173, 1188). A dust and odor control 
mitigation plan has not been established for the BWL.  
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The proposed air quality mitigation measures are adequate (CEQA Guidelines, Section 15126.4 
(an EIR shall describe feasible mitigation measures)). No additional analysis is required under 
CEQA. 

13-9 The commenter requests that a noise study be conducted for proposed residential developments 
within 2,000 feet of the landfill property line boundary. The commenter states that if noise levels 
exceed Merced County’s noise thresholds, even if the source is the landfill operations, the project 
applicant should pay a fair share fee to enclose the transfer station.  

The commenter cites no authority supporting the proposed fee program. Landfills built in Merced 
County must be “compatible with surrounding land use” (Cal. Code Regs., tit. 27, Section 21570, 
subd. (f)(5), citing Pub. Res. Code Section 40002, 40502, and 43020) and must consider “future 
adjacent land uses.” (General Plan, at p. VI-55.) Thus, both the State and Merced County require 
that the Billy Wright Landfill consider current and future surrounding land uses. If the Billy 
Wright Landfill violates Merced County’s noise thresholds, the County should be responsible for 
its violations. Deflecting costs of Billy Wright Landfill compliance with Merced County’s noise 
thresholds on the project applicant would not advance State and County requirements cited above 
and no nexus exists to impose a fee requirement on the project applicant. (CEQA Guidelines, 
Section 15041.) The proposed noise mitigation measures are adequate. (CEQA Guidelines, 
Section 15126.4 (an EIR shall describe feasible mitigation measures).)  
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LETTER 14 

San Luis & Delta-Mendota Water Authority 
Robert Martin, Manager 
September 6, 2007 
 

14-1 The commenter states that the U.S. Bureau of Reclamation (Reclamation) does not allow 
discharge to its canals for storms greater than the 100-year event. Please refer to response to 
comment 1-6. 

14-2 The commenter requests information related to the location (e.g., paths, routes) of future utilities 
to serve the project site. The identification of specific paths and routes for future utility 
infrastructure would be provided in Implementation Plans consistent with the requirements of 
CEQA (see the end of Section 3.4, “Project Description”).  

14-3 The commenter expresses concern with accessing the Delta-Mendota Canal right-of-way from SR 
33 and SR 152 and requests this issue be addressed in the DEIR. The DEIR identifies that the 
project’s impact to traffic operations along SR 152 east of I-5 would remain acceptable with the 
widening of SR 152 to six lanes (see Mitigation Measure 5.14-6b, “Transportation and 
Circulation”). Related to traffic operations along SR 33, the DEIR analyzes impacts of the project 
at 10 intersections along SR 33 between I-5 and SR 152 under existing-plus-project and 
cumulative-plus-project conditions (see Impacts 5.14-1 and 5.14-4, “Transportation and 
Circulation”). The DEIR recommends mitigation measures that would reduce impacts to 
intersections along SR 33 to less-than-significant levels (see Mitigation Measures 5.14-1c through 
5.14-1k and Mitigation Measures 5.14-4a, -4c through -4i, -4k, -4n, and -4o; “Transportation and 
Circulation”). Therefore, adequate access would be provided to canal rights-of-way. Additional 
traffic studies would be prepared as Implementation Plans are proposed consistent with the 
requirements of CEQA. These studies would provide additional detail and review of project-
specific circulation and access impacts on local roadways and highways.  

14-4 The commenter requests the San Luis & Delta-Mendota Water Authority be added to the mailing 
list for all planned developments that occur within the vicinity of the Delta-Mendota Canal and 
San Luis Drain. Merced County shall include the San Luis & Delta-Mendota Water Authority on 
its mailing lists for any future developments in the vicinity of the Delta-Mendota Canal and San 
Luis Drain.  
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LETTER 15 

City of Los Banos 
John LeVan, Planner Manager 
September 14, 2007 
 

15-1 The commenter states that the proposed development would affect the services of Los Banos 
schools. This comment is acknowledged. The DEIR evaluates the project’s impacts to school 
services consistent with the requirements of CEQA in Section 5.6, “Public Services,” of the 
DEIR. As described therein, the project would result in less-than-significant impacts to schools 
because the project applicants would pay all State mandated school impact fees, which would 
fully mitigate project impacts to less-than-significant levels. Further, the applicants have agreed 
to negotiate the payment of additional supplemental school fees to fund school support facilities. 
The Los Banos School District also commented on the DEIR. Please refer to comments and 
responses to comments in Letter 18.  

15-2 The commenter restates information presented in the DEIR regarding the service level operation 
of the intersection of SR 152 and Volta Road. This comment is acknowledged. No further 
response is necessary as no comments on the adequacy of the environmental analysis provided in 
the DEIR were raised.  

15-3 The commenter states that impacts to Los Banos parks could be substantial. The commenter 
offers no evidence to support this statement. The DEIR evaluates the project’s impacts to 
recreational facilities consistent with the requirements of CEQA in Section 5.6, “Public 
Services,” in the DEIR. As described therein, the project would result in less-than-significant 
impacts related to local and neighborhood parks because adequate park facilities would be 
provided throughout the project site consistent with Quimby Act requirements (i.e., 3 acres per 
1,000 persons). In addition, the project includes an additional 134.3 acres of open space resources 
on the project site.  



Los Banos 
- - 

RECEIVED 

I--::- -:-:-TI 
September 21,2007 ( I SCP I 4  NU1 I I 

I - .-.- -- 
IvIerced Count~ Planning & Community t h ~ ~ ~ ~ n , l ? l a o ~ ~ ~ a n d ~ o m m ~ n i ~ ~ o ~ ~ o p m e n t ~ t  I 
Robert King 
2222 M Street 
Merced, CA 95340 

RE: Drafl EIR for the Villages of Laguna San Luis Community Plan 

Dear Mr. King: 

I am in receipt of the Draft EIR for the Villages of Laguna San Luis Community Plan. The 
proposed project is located generally north and south of Highway 152 at the intersection with 
Highway 33, and west of Interstate 5, and one mile south of Santa Nella and 10 miles west of the 
City of Los Banos. The project would establish a Specific Urban Development Plan (SUDP) 
with apopulation of 45,000 residents in an area of approximately 6,000 acres. 

As a follow-up to the City's September 14, 2007 letter regarding this project, the City of Los 
Banos has the following comments. 

r Public Schools: The project site is within the jurisdiction of the Los Banos Unified 
School District which is operating at or near capacity for its elementary, junior high and 
high schools. No schools exist on the project site and students living in the vicinity of 
project site attend an elementary school in Volta and junior high and high schools in Los 
Banos. Prior to schools being constructed on the project site, development of this project 
would impact the services of the Los Banos scbools beyond their current capacity 

w Transportation & Circulation: The project site is located 10 miles west of the City of Los 
Banos and is directly connected to the City by State Route 152. Residents of the new 
SUDP would use SR 152 for access into Los Banos for services, schools, parks and other 
matters. The traffic study indicates that the closest intersection to Los Banos that was 
analyzed was Highway 152 and Volta Road which would operate at an unacceptable 
level of service prior to improvements being made to mitigate that impact 

Contributing to the traffic impact would be the need by the residents for commercial and 
professional services. The closest full services available would be in Los Banos for 
groceries, hardware products, clothing, restaurants, entertainment, doctorsldentists, and 
other shopping and professional office venues. 
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a Parks: Although there are recreational facilities close to the proposed project site, the 
impacts to smaller park facilities in the city of Los Banos could be substantial. 

Land Use: An area of particular concern is the proposed addition of over two million 
square feet of regional, commercial, and industrial uses. Staffwould recommend that our 
Land Use Consultant review this community plan, along with other community plans in 
the area, to determine if these projects would have a cumulative positive or negative 
effect on the City's ability to develop the City's General Plan. It is important for the City 
to understand this impact so that the City might be able to shape and recommend policy 
changes within the County General Plan update, and adoption of the final environmental 
documents for the various community plans. 

Below are speczc comments with regards to the stated mitigation measures for the subject 
project. 

5.14: Transportation and Circulation. The transportation and circulation impacts from this 
project and the other cumulative projects in the area are not adequately studied to determine all of 
the regional traffic impacts that would be generated fiom the project. The traffic study was too 
narrow in scope and should be expanded to address aU the additional impacts for the roadway 
networks and appropriate mitigation measures developed. As part of the additional traffic 
analysis, the City recommends that additional intersections within the City limits be analyzed. 
Those intersections would include Badger Flat Road/SR 152, Ortigalita Road/SR 152, and West I 
Street ISR 152. 

5.1-1: Disrupt or Divide an Established Community. The analysis contained within the EIR 
is insufficient because the potential impacts to neighboring cities were not analyzed. This is a 
potentially significant impact that may require additional mitigation measures. 

5.1-2: Create Land Use Conflicts Within or Adjacent to the Community Plan Area. 
Creation of residential land uses around an active landfill site is incompatible. The proposed 
mitigation measure of 300 feet buffer between the landfill property is inadequate and requires 
further study. Additional buffer is traditionally necessary to avoid future impacts to residents that 
may reside around the landfill. The title notification to residential buyers within 1,000 feet is 
also insufficient and should be extended to a greater area. A suggested additional mitigation 
measure is that potential buyers throughout a majority of the plan should be notified that a 
landfill exists, its plan for expansion, and that residents of these subdivisions acknowledge that 
the landfill will be expanded and continue to operate. 

5.7-5: Increased Demand for Wastewater Collection and Conveyance Facilities. 

Each of these impacts mentioned above were determined to be less than si&cant impacts due 
to goals and policies contained within the community plans. To ensure that these impacts are 
mitigated, these goals and policies should be indicated as mitigation measures to assure that 
those goals and policies are not revised at some point in the future that may cause a less than 
significant impact to become significant. 

5.7-1: Increased Demand for Water Supply. The proposed mitigation measure of having a 20 
year water supply for the community plan is inadequate and should have a sufficient water supply 
for a much longer period. 
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5.7-2: Increase Demand for Water Treatment and Storage. The proposed mitigation 
measure should be modified to include, in addition to a PUC regulated retail water service 
provider, other public agency water providers or joint power authorities that may be able to 
provide the services needed. 

5.7-4: Demand for Wastewater Treatment Capacity. The proposed mitigation measure 
should be modified to include, in addition to a PUC regulated retail water service provider, other 
public agency water providers or joint power authorities that may be able to provide the services 
needed. 

That concludes the City's comments ands I thank you for the opportunity to comment. 

Sincerely, 

G~ "k 
John LeVan 
Planner Manager 

Cc: Steve Rath, City Manager 
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LETTER 16 

City of Los Banos 
John LeVan, Planner Manager 
September 21, 2007 
 

16-1 The commenter summarizes the elements of the project. This comment is acknowledged. No 
further response is necessary as no comments on the adequacy of the environmental analysis 
provided in the DEIR were raised.  

16-2 The commenter states that the proposed development would affect the services of Los Banos 
schools. Please refer to response to comment 15-1.  

16-3 The commenter summarizes information presented in the DEIR regarding the service level 
operation of the intersection of SR 152 and Volta Road. This comment is acknowledged. No 
further response is necessary.  

16-4 The commenter states that residents of the project would access the City of Los Banos’ services 
and would contribute to traffic impacts. This comment is acknowledged. The project’s traffic 
impacts were evaluated consistent with the requirements of CEQA in Section 5.14, 
“Transportation and Circulation,” of the DEIR. The traffic analysis contained therein identifies 
travel patterns and trip generation rates for proposed land uses. As described on page 5.14-25 of 
the DEIR, approximately 15% of project-related traffic is expected to travel east on SR 152 to the 
City of Los Banos and areas beyond. This trip distribution pattern was assumed in the traffic 
modeling and in determining the project’s traffic impacts. These effects are described in Impacts 
5.14-1 through 5.14-12 in the DEIR.  

16-5 The commenter states that impacts to Los Banos parks could be substantial. Please refer to 
response to comment 15-3. 

16-6 The commenter recommends that a City consultant review the Community Plan to determine 
whether the project would affect the ability of the City to develop in accordance with its General 
Plan. This comment is acknowledged. 

16-7 The commenter requests that the project’s impacts to City of Los Banos intersections be 
evaluated in the DEIR, specifically the intersection of Badger Flat Road, SR 152 and Otigalita 
Road and SR 152, and West I Street and SR 152. These intersections were reviewed in 
coordination with Caltrans when preparing the scope of the traffic analysis for the project. It was 
determined that because the project site is located substantially distant from interchanges that 
would provide access to the City of Los Banos, the project would have minimal impacts on these 
interchanges. Coordination with the City will continue as needed to identify regional 
transportation improvements. 

16-8 The commenter states the analysis is insufficient because impacts to neighboring communities 
were not considered. The project’s land use impacts, including offsite impacts and those related to 
consistency and character were evaluated in accordance with the requirements of CEQA in 
Section 5.1, “Land Use,” in the DEIR. The City of Los Banos is located greater than 5 miles east 
of the project site and the project would not physically interfere with services and operations 
within the City as it relates to environmental impacts. The commenter offers no evidence that the 
analysis in the DEIR is inadequate and no further response can be provided.  
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16-9 The commenter states that the originally proposed 300-foot buffer between the Billy Wright 
Landfill and proposed residential uses is inadequate and suggests that a 1,000-foot buffer be used. 
Please refer to response to comment 13-2. 

The commenter also suggests that a majority of the future residents be notified of the active 
landfill operations. As described in Mitigation Measure 5.1-2a of the DEIR, title notification of 
active landfill operations would be provided to residents within 1,000 feet of the active landfill 
disposal area as this is the area where land uses conflicts such as odor nuisances are expected to 
occur.  

16-10 The commenter suggests that the goals and policies of the Community Plan be identified as 
mitigation measures in the DEIR. The goals and policies of the Community Plan are considered 
elements of the project and are included in Chapter 3.0, “Project Description,” of the DEIR. If the 
goals and policies of the Community Plan were to change, these changes would need to be 
evaluated in light of the environmental analysis included in the DEIR to determine whether new 
impacts would result and additional environmental analysis is warranted. Further, the Community 
Plan is intended to be developed through Implementation Plans (see section 3.7, “Proposed 
Development Stages,” of the DEIR) that would undergo additional environmental review 
consistent with the requirements of CEQA Guidelines Section 15162, 15163, 15164, 15182, and 
15183.  

16-11 The commenter states that an adequate water supply for greater than 20 years should be provided. 
Please refer to response to comment 2-2. The proposed water supply would be available for at 
least 50 years (i.e., existing 25-year agreement, renewal for an additional 25-year agreement) and 
could be renewed subsequent to that time based on the proposed water agreements between San 
Luis Water District and the San Joaquin River Exchange Contractors Water Authority.  

16-12 The commenter suggests modifying the identified mitigation measure to clarify that, in addition 
to a Public Utilities Commission (PUC) retail water service provider, other public agency water 
providers or joint powers authorities may be able to provide necessary water treatment facilities. 
This comment is acknowledged. The recommended mitigation measure identifies that a retail 
service provider will be selected for the site and does not exclude the possibility of having retail 
service providers other than the San Luis Water District. The mitigation measure would allow 
other retail providers including other public agencies and joint power authorities to provide water 
to the project site. Therefore, no changes to the mitigation are required.  

16-13 The commenter suggests modifying the identified mitigation measure to clarify that, in addition 
to a Public Utilities Commission (PUC) retail wastewater service provider, other public agency 
providers or joint powers authorities may be able to provide necessary wastewater treatment 
facilities. This comment is acknowledged. Please refer to response to comment 16-12. 
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LETTER 17 

University of California 
Agriculture and Natural Resources 
Maxwell Norton, Farm Advisor 
September 18, 2007 
 

17-1 The commenter suggests that the project site is a logical place for development as many of the 
soils are sub-prime and none of the soils are class I. The commenter states some areas of the 
project site do not have irrigation available and many soils suffer from boron toxicity which 
limits sensitive crops.  

17-2 The commenter states that the loss of prime and statewide important soils can be mitigated 
through purchase of agricultural conservation easements on similar soils elsewhere in the county. 
The commenter recommends 3:1 ratio for prime soils, 2:1 ratio for statewide important soils, and 
1:1 ratio for unique or local important soils and no mitigation for soils below these classifications. 
The project’s impacts to agricultural resources are evaluated in Section 5.11, “Agricultural 
Resources,” of the DEIR. As described therein, the project would result in the development of 
870 acres of productive farmland (Impact 5.11-1). Mitigation Measure 5.11-1 requires the project 
applicants to mitigate for the loss of this productive farmland by placing 870 acres (1:1 mitigation 
ratio) in permanent conservation easements. The commenter’s recommendations are herby 
forwarded to the Board of Supervisors for their consideration.  

 



September 13, 2007 

Mr. Robert F. King, Project Manager 
Planning and Community Development Department 
County of Merced 
2222 M Street 
Merced, California 95340 

Subject: Comments of the Los Banos Unified School District 

 Notice of Completion of Draft Environmental Impact Report 
Villages of Laguna San Luis Community Plan 

   
 Antioch Aviation Associations – Villages of Laguna San Luis - Applicant 

Dear Ms. King; 

This letter is submitted by Community Systems Associates, Inc. on behalf of the Los 
Banos Unified School District (“LBUSD” or “District”), and is presented as the formal 
position of the District on the proposal as described herein.  Community Systems 
Associates, Inc. is the retained consultant of the Los Banos Unified School District and 
this letter has been authorized to be presented to the County of Merced. 

The District is in receipt of the County of Merced (“County”) Notice of Completion 
(“Notice”) of a Draft Environmental Impact Report (“Draft EIR”) dated July 25, 2007 
with regards to the proposed Villages of Laguna San Luis Community Plan and 
subsequent development (“Proposal” or “Project”).  The Proposal includes the following 
applications which have been filed with the County and are being considered in the Draft 
EIR:

1. Approval of the Villages of Laguna San Luis Community Plan. 

2. Amendment of the County of Merced General Plan. 

3. Establishment of Specific Urban Development Plan (SUDP). 

The proposed Project site or area (“Project Site” or “Project Area”) is located in the 
County of Merced (“County”) and within the District.  The Project boundary 
encompasses approximately 6,214 acres of land located west of I-5, north and south of 
SR 152, and straddles SR 33 to the east and west in the unincorporated portion of western 
Merced County.  The Project site is located in the lower foothills of the San Joaquin 

Community Systems Associates, Inc. 
“the leader in facilitating community facilities consensus”

3367 Corte Levanto, Costa Mesa, California 92626 
(714) 838-9900       (714) 838-9998 fax 

ecommunitysys@earthlink.net
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Mr. Robert F. King, Project Manager 
Planning and Community Development Department 
County of Merced 
September, 2007 
Page 2 of 219 

Valley and consists of gently rolling hills, and rural agricultural and open space lands 
bordered by similar land uses on all sides.  Regional and local access to the Project site is 
provided by I-5 to the north and south, SR 33 to the north, and SR 152 to the east and 
west.  The Project consists of 6,214 acres (“Property”). 

The applicant of the Project is Antioch Aviation Associations – Villages of Laguna San 
Luis (“Applicant” or “Developer”).

The Draft EIR states: 

“The project is intended to provide long-range policies for the growth and 
development of the project site consistent with the goals and policies outlined Merced 
County General Plan (2000) (Merced County 1990).  The project would allow for the 
development of a mixture of urban land uses including: 

3,011 acres of residential land uses (estimated to accommodate 15,895 
housing units); 

176 acres of commercial land uses; 

204.5 acres of employment-generating land uses; 

180 acres of schools; 

41 acres for a water and wastewater treatment facility; and 

109.6 acres for public facilities (e.g., fire station, sheriff substation, and 
landfill). 

The balance of the site would remain in open space reserved for future urban 
development, parks, and roadways.” 

The Notice provides that the County of Merced is the Lead Agency and has prepared the 
Draft EIR on the Proposal.  The Notice provides that there is a 45-day review period 
beginning July 18, 2007 and ending on September 14, 2007.   

The County seeks the comments of the District as to adequacy of the content of the Draft 
EIR in connection with the Proposal.  The Notice provides that the responses are to be 
sent to the County no later than September 14, 2007. 

The District has no record of having received a Notice of Preparation (“NOP”) of the 
Draft EIR on the Project and as such has no record of responding to such a notice.  The 
District’s comments to follow provide evidence that there appears to be inadequacies in 
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Mr. Robert F. King, Project Manager 
Planning and Community Development Department 
County of Merced 
September, 2007 
Page 3 of 219 

the Notice of Preparation process.  Because the District did not respond to a NOP, the 
District suggests that the Draft EIR could not have addressed the District’s concerns.  In 
addition, there appears to have been no scoping meeting as required by the CEQA 
Guidelines.  Again, these comments will substantiate this error in the process. 

The District is a local and public agency that will be affected by the impacts of the 
adoption and implementation of the Project.  This letter is intended to be entered into the 
public record of the County on the Project, and is further intended to present the District’s 
comments with regards to the impacts and consequences that should be contemplated in 
the Draft EIR, in order to protect the District’s administrative and legal remedies.  It 
further provides the District’s comments as to the inadequacies of the Draft EIR and the 
need to revise the Draft EIR and re-circulate it for further review and comments. 

It is recommended that these comments not be considered in a “piecemeal” fashion, but 
instead be considered as a comprehensive analysis which when the individual comments 
are combined and consolidated they provide evidence that the Draft EIR is inadequate 
and does not comply with the intent and requirements of the CEQA Guidelines.  
Correction of the inadequacies will require that the Draft EIR be revised and re-circulated 
for an additional 45-day review period to solicit comments. 

The District has concluded that the Draft EIR does not comply with the CEQA 
Guidelines or the California Environmental Quality Act, and requires substantial 
revisions and re-writing to address the concerns raised and comments offered by the 
District.  This conclusion has been reached and is based on the comments of the District 
as are set forth herein in Attachment “A”. 

These attached comments are intended to insure that the District exhausts all of its 
administrative remedies that it has available at this point in the processing of the Draft 
EIR in order to transparently disclose and offer its comments with regards to the Project.  
These comments are focused on the direct and indirect, project-specific and cumulative 
effects of the Project on the District.  They also address other impacts and consequences 
on the constituents of the District and on those components of the Project which may 
have a “cause-and-effect” on the District, its students, its employees, and its constituents.  
The comments are offered in compliance with the procedures, intention, and spirit of the 
California Environmental Quality Act and the CEQA Guidelines, and are intended to 
offer transparency that will enable the Draft EIR and subsequently the Final EIR to offer 
full and complete disclosures in accordance with State law.  

It is recommended that the revisions requested by the District be completed by the 
County and that the Draft EIR as revised be re-circulated for a further 45-day review 
period to permit additional comments on the re-drafted Draft EIR.  In addition, the 
District recommends that the mitigated measures offered herein by the District be 
incorporated into the Draft EIR and that the Project be revised accordingly. 
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The County is required to re-circulate an EIR when significant new information is added 
to the environmental impact report after public notice is given of the availability of the 
Draft EIR for public review.  The District suggests that if the County responds in a 
complete and accurate way to the comments contained herein, there will be additional 
data and other information added to the Draft EIR that will require additional review.  
This new information will be “significant".  Failure to offer it for public review will 
deprive the public of a meaningful opportunity to comment on the aspects of the Project 
that will further identify substantial adverse environmental effects of the Project and 
feasible ways to mitigate or avoid such an effects (including additional feasible project 
alternatives) that the Applicant has declined to consider and implement if the materials is 
not made available for public review. 

The District suggests that the significant new information, which requires re-circulation, 
includes further disclosures which will show that a) new significant environmental 
impacts would result from the Project or from a new mitigation measure proposed to be 
implemented; b) substantial increases in the severity of an environmental impacts will 
result from the Project unless mitigation measures are adopted that reduce the impacts to 
a level of insignificance; c) feasible project alternatives or mitigation measure 
considerably different from others previously analyzed in the Draft EIR will clearly 
lessen the environmental impacts of the Project, but that the Applicant has declined to 
adopt them; and d) the contents of the Draft EIR does not comply with the CEQA 
Guidelines and in the District’s judgment, precludes the meaningful public review and 
full disclosure of the impacts and mitigation measures that are required by the Project. 

As part of the re-circulation process, the District requests that the County within the 
revised Draft EIR or by an attachment to the revised Draft EIR summarize the specific 
revisions made to the Draft EIR. 

After the review of the District’s comments, should the County choose not to re-circulate 
the Draft EIR, the District requests that the County’s decision be supported by substantial 
evidence in the administrative record and that this evidence is provided to the District 
prior to the certification of the Final EIR. 

Following the revision of the Draft EIR and/or the responses to the District’s comments, 
the District does hereby request that it be provided 30-days to review the responses to 
comments prior to any public hearings to consider the Final EIR.   

We hereby request that a copy of the revised Draft EIR, along with the response to 
comments of the District be forwarded to the following for further review: 
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Dr. Steve Tietjen, Superintendent 
Los Banos Unified School District 
1717 South Eleventh Street 
Los Banos, California

 Mr. Marshall B. Krupp 
Community Systems Associates, Inc. 

 3367 Corte Levanto 
 Costa Mesa, California 92626 

In addition we hereby request that all further public hearings and public meeting notices 
also be issued to the above addresses, and that any scheduled public hearings be deferred 
until the Draft EIR is brought into compliance with the CEQA Guidelines, revised 
accordingly, and re-circulated for further review and comments.   

The District’s comments on the Draft EIR as contained herein are offered to the County 
in conjunction with the continuing entitlement process of the Project.  The District would 
encourage the Applicant and the County to meet and confer with the District with regards 
to these concerns and discuss revisions, amendments, and adjustments to the Project that 
would address the District’s concerns before the Project proceeds to Planning 
Commission and the Board of Supervisors public hearings on this matter.  This request to 
meet and confer is pursuant to Section 65352.2 as further discussed in the attached 
comments.

In conclusion, the District wants the County to understand the formal position of the 
District with regards to this Project and other development proposals within the District.  
This position is consistent with the intent of the constituents of the District.  First, the 
District is fully committed to the collaboration and negotiation of implementation and 
financing agreements with developers to address the school facilities, interim facilities, 
central service support or District-wide support facilities, and student transportation 
requirements that are and will be required by new development.  To this end, the District 
is open to all creative financing and implementation tools that developers or their 
consultants may offer.  However, the District will not place itself or its general fund at 
risk, or compromise its financial, operational, or school facility design requirements or 
policies at an unnecessary risk, nor will it allow the financing of facilities for projects or 
the impacts of those projects on the Los Banos Unified School District’s operations or 
facilities to be placed on the backs of existing constituents of the District. 

Second, although the District wants to work expeditiously towards agreements with 
developers, the District must also protect the District’s interest in the legal entitlement 
processes, and as such, will be responding to all notices issued by the County and will be 
participating in all public hearings so that the District does not jeopardize or compromise 
any remedy options should the District not reach agreements with developers. 
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These two processes may appear to be conflicting.  The District is committed to doing 
everything possible to work in good faith towards a solution to the issues that the District 
and the development community face with regards to development impacts. 

The District reserves the right to provide additional comments to the Draft EIR and the 
Project  in conjunction with the processing of such approvals by the County, including 
comments, testimony, or evidence referring to any of the entitlement documents and 
reports, findings, and resolutions and ordinances that may be considered and adopted by 
the County. 

Thank you for your assistance and consideration. 

Sincerely,

Community Systems Associates, Inc. 
on behalf of the 
Los Banos Unified School District 

Marshall Krupp 
Mr. Marshall B. Krupp 
President 

MBK:mbk 
Merced County – Villages of Laguna Draft EIR Notice of Completion 08-13-07 LBUSD 

Cc: Dr. Steve Tietjen, Superintendent 
Los Banos Unified School District 
1717 South Eleventh Street 
Los Banos, California
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Attachment “A”

Comments of the Los Banos Unified School District 
Villages of Laguna San Luis Community Plan  

Draft Environmental Impact Report 
SCH #2005011074 Dated July 17, 2007 

Applicable Provisions of the CEQA Guidelines

This District review of the Draft EIR is based on particular provisions of the California 
Environmental Quality Act and the CEQA Guidelines.  Some of these provisions are set 
forth herein. 

Section 15200 of the CEQA Guidelines, states: 

“The purposes of review of EIR's and Negative Declarations include: 

(a) Sharing expertise, 

(b) Disclosing agency analyses, 

(c) Checking for accuracy, 

(d) Detecting omissions, 

(e) Discovering public concerns, and 

(f) Soliciting counter proposals.” 

Section 15368 defines a “local agency” as follows: 

“ ‘Local agency’ means any public agency other than a state agency, board, or 
commission.  Local agency includes but is not limited to cities, counties, charter cities 
and counties, districts, school districts, special districts, redevelopment agencies, local 
agency formation commissions, and any board, commission, or organizational 
subdivision of a local agency when so designated by order or resolution of the 
governing legislative body of the local agency. 

The District is a local agency under the provisions of the CEQA Guidelines. 

Section 15379 defines a “public agency” as follows: 
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“ ‘Public agency' includes any state agency, board, or commission and any local or 
regional agency, as defined in these Guidelines.  It does not include the courts of the 
state.  This term does not include agencies of the federal government.” 

Section 15381 of the Guidelines defines “responsible agency” as follows: 

" ‘Responsible Agency’ means a public agency which proposes to carry out or 
approve a project, for which a Lead Agency is preparing or has prepared an EIR or 
Negative Declaration.  For the purposes of CEQA, the term "Responsible Agency" 
includes all public agencies other than the Lead Agency which have discretionary 
approval power over the project.” 

Section 10544 of the CEQA Guidelines states: 

“Any person or entity other than a Responsible Agency may submit comments to a 
Lead Agency concerning any environmental effects of a project being considered by 
the Lead Agency.” 

Section 15086 of the CEQA Guidelines states in part: 

 (a) The Lead Agency shall consult with and request comments on the draft EIR from: 

(1) Responsible Agencies… 

 (3) Any other state, federal, and local agencies which have jurisdiction by law 
with respect to the project or which exercise authority over resources which 
may be affected by the project, including water agencies consulted pursuant to 
section 15083.5…. 

(4) Any city or county which borders on a city or county within which the project 
is located…. 

(b) The lead agency may consult directly with: 

(1) Any person who has special expertise with respect to any environmental 
impact involved, 

(2) Any member of the public who has filed a written request for notice with the 
lead agency or the clerk of the governing body. 

(3) Any person identified by the applicant whom the applicant believes will be 
concerned with the environmental effects of the project. 
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(c) A responsible agency or other public agency shall only make substantive 
comments regarding those activities involved in the project that are within an area 
of expertise of the agency or which are required to be carried out or approved by 
the responsible agency.  Those comments shall be supported by specific 
documentation…” 

Although the District is a public agency and a local agency, it does not have 
“discretionary approval power over the Project”.  As a public agency and a local agency, 
the District suggests that the comments contained herein are within the expertise of the 
District and are relevant to the District’s responsibility of providing school facilities, 
education, and District operations in a coordinated and acceptable level based upon the 
needs and requirements of the District’s jurisdiction. 

Section 15204 of the CEQA Guidelines, states in part: 

 “(a) In reviewing draft EIR's, persons and public agencies should focus on the 
sufficiency of the document in identifying and analyzing the possible impacts on the 
environment and ways in which the significant effects of the project might be avoided 
or mitigated.  Comments are most helpful when they suggest additional specific 
alternatives or mitigation measures that would provide better ways to avoid or 
mitigate the significant environmental effects.  At the same time, reviewers should be 
aware that the adequacy of an EIR is determined in terms of what is reasonably 
feasible, in light of factors such as the magnitude of the project at issue, the severity 
of its likely environmental impacts, and the geographic scope of the project.  CEQA 
does not require a lead agency to conduct every test or perform all research, study, 
and experimentation recommended or demanded by commentors.  When responding 
to comments, lead agencies need only respond to significant environmental issues and 
do not need to provide all information requested by reviewers, as long as a good faith 
effort at full disclosure is made in the EIR… 

(c) Reviewers should explain the basis for their comments, and should submit data or 
references offering facts, reasonable assumptions based on facts, or expert opinion 
supported by facts in support of the comments.  Pursuant to Section 15064, an effect 
shall not be considered significant in the absence of substantial evidence. 

(d) Reviewing agencies or organizations should include with their comments the 
name of a contact person who would be available for later consultation if necessary.  
Each responsible agency and trustee agency shall focus its comments on 
environmental information germane to that agency's statutory responsibility. 

(e) This section shall not be used to restrict the ability of reviewers to comment on the 
general adequacy of a document or of the lead agency to reject comments not focused 
as recommended by this section. 
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(f) Prior to the close of the public review period for an EIR or mitigated negative 
declaration, a responsible or trustee agency which has identified significant effects on 
the environment may submit to the lead agency proposed mitigation measures which 
would address those significant effects.  Any such measures shall be limited to 
impacts affecting those resources which are subject to the statutory authority of that 
agency.  If mitigation measures are submitted, the responsible or trustee agency shall 
either submit to the lead agency complete and detailed performance objectives for the 
mitigation measures, or shall refer the lead agency to appropriate, readily available 
guidelines or reference documents which meet the same purpose.” 

Section 15384 of the Guidelines defines “Substantial Evidence” as follows: 

“(a) ‘Substantial evidence’ as used in these guidelines means enough relevant 
information and reasonable inferences from this information that a fair argument can 
be made to support a conclusion, even though other conclusions might also be 
reached.  Whether a fair argument can be made that the project may have a significant 
effect on the environment is to be determined by examining the whole record before 
the lead agency.  Argument, speculation, unsubstantiated opinion or narrative, 
evidence which is clearly erroneous or inaccurate, or evidence of social or economic 
impacts which do not contribute to or are not caused by physical impacts on the 
environment does not constitute substantial evidence. 

(b) Substantial evidence shall include facts, reasonable assumptions predicated upon 
facts, and expert opinion supported by facts.” 

The Guidelines go on to further discuss substantial evidence as follows: 

“ ‘Substantial evidence’ as used in the Guidelines is the same as the standard of 
review used by courts in reviewing agency decisions.  Some cases suggest that a 
higher standard, the so called ‘fair argument standard’ applies when a court is 
reviewing an agency's decision whether or not to prepare an EIR. 

Public Resources Code Section 21082.2 was amended in 1993 (Chapter 1131) to 
provide that substantial evidence shall include ‘facts, reasonable assumptions 
predicated upon facts, and expert opinion supported by facts.’ The statute further 
provides that ‘argument, speculation, unsubstantiated opinion or narrative, evidence 
which is clearly inaccurate or erroneous, or evidence of social or economic impacts 
which do not contribute to, or are not caused by, physical impacts on the 
environment, is not substantial evidence.’  ”  
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Section 15064 of the CEQA Guidelines states: 

“(a) Determining whether a project may have a significant effect plays a critical role 
in the CEQA process. 

(1) If there is substantial evidence, in light of the whole record before a lead 
agency, that a project may have a significant effect on the environment, the 
agency shall prepare a draft EIR. 

(2) When a final EIR identifies one or more significant effects, the Lead Agency 
and each Responsible Agency shall make a finding under Section 15091 for each 
significant effect and may need to make a statement of overriding considerations 
under Section 15093 for the project. 

(b) The determination of whether a project may have a significant effect on the 
environment calls for careful judgment on the part of the public agency involved, 
based to the extent possible on scientific and factual data.  An ironclad definition of 
significant effect is not always possible because the significance of an activity may 
vary with the setting.  For example, an activity which may not be significant in an 
urban area may be significant in a rural area. 

(c) In determining whether an effect will be adverse or beneficial, the Lead Agency 
shall consider the views held by members of the public in all areas affected as 
expressed in the whole record before the lead agency.  Before requiring the 
preparation of an EIR, the Lead Agency must still determine whether environmental 
change itself might be substantial. 

(d) In evaluating the significance of the environmental effect of a project, the Lead 
Agency shall consider direct physical changes in the environment which may be 
caused by the project and reasonably foreseeable indirect physical changes in the 
environment which may be caused by the project. 

(1) A direct physical change in the environment is a physical change in the 
environment which is caused by and immediately related to the project.  
Examples of direct physical changes in the environment are the dust, noise, and 
traffic of heavy equipment that would result from construction of a sewage 
treatment plant and possible odors from operation of the plant. 

(2) An indirect physical change in the environment is a physical change in the 
environment which is not immediately related to the project, but which is caused 
indirectly by the project.  If a direct physical change in the environment in turn 
causes another change in the environment, then the other change is an indirect 
physical change in the environment.  For example, the construction of a new 
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sewage treatment plant may facilitate population growth in the service area due to 
the increase in sewage treatment capacity and may lead to an increase in air 
pollution.

(3) An indirect physical change is to be considered only if that change is a 
reasonably foreseeable impact which may be caused by the project.  A change 
which is speculative or unlikely to occur is not reasonably foreseeable. 

(e) Economic and social changes resulting from a project shall not be treated as 
significant effects on the environment.  Economic or social changes may be used, 
however, to determine that a physical change shall be regarded as a significant effect 
on the environment.  Where a physical change is caused by economic or social effects 
of a project, the physical change may be regarded as a significant effect in the same 
manner as any other physical change resulting from the project.  Alternatively, 
economic and social effects of a physical change may be used to determine that the 
physical change is a significant effect on the environment.  If the physical change 
causes adverse economic or social effects on people, those adverse effects may be 
used as a factor in determining whether the physical change is significant.  For 
example, if a project would cause overcrowding of a public facility and the 
overcrowding causes an adverse effect on people, the overcrowding would be 
regarded as a significant effect. 

(f) The decision as to whether a project may have one or more significant effects shall 
be based on substantial evidence in the record of the lead agency. 

(1) If the lead agency determines there is substantial evidence in the record that 
the project may have a significant effect on the environment, the lead agency shall 
prepare an EIR (Friends of B Street v. City of Hayward (1980) 106 Cal.App.3d 
988).  Said another way, if a lead agency is presented with a fair argument that a 
project may have a significant effect on the environment, the lead agency shall 
prepare an EIR even though it may also be presented with other substantial 
evidence that the project will not have a significant effect (No Oil, Inc. v. City of 
Los Angeles (1974) 13 Cal.3d 68). 

(2) If the lead agency determines there is substantial evidence in the record that 
the project may have a significant effect on the environment but the lead agency 
determines that revisions in the project plans or proposals made by, or agreed to 
by, the applicant would avoid the effects or mitigate the effects to a point where 
clearly no significant effect on the environment would occur and there is no 
substantial evidence in light of the whole record before the public agency that the 
project, as revised, may have a significant effect on the environment then a 
mitigated negative declaration shall be prepared. 
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(3) If the lead agency determines there is no substantial evidence that the project 
may have a significant effect on the environment, the lead agency shall prepare a 
negative declaration (Friends of B Street v. City of Hayward (1980) 106 Cal.App. 
3d 988). 

(4) The existence of public controversy over the environmental effects of a project 
will not require preparation of an EIR if there is no substantial evidence before the 
agency that the project may have a significant effect on the environment. 

(5) Argument, speculation, unsubstantiated opinion or narrative, or evidence that 
is clearly inaccurate or erroneous, or evidence that is not credible, shall not 
constitute substantial evidence.  Substantial evidence shall include facts, 
reasonable assumptions predicated upon facts and expert opinion support by facts. 

(6) Evidence of economic and social impacts that do not contribute to or are not 
caused by physical changes in the environment is not substantial evidence that the 
project may have a significant effect on the environment. 

(7) The provisions of sections 15162, 15163, and 15164 apply when the project 
being analyzed is a change to, or further approval for, a project for which an EIR 
or negative declaration was previously certified or adopted (e.g. a tentative 
subdivision, conditional use permit).  Under case law, the fair argument standard 
does not apply to determinations of significance pursuant to sections 15162, 
15163, and 15164. 

(g) After application of the principles set forth above in Section 15064(f)(g), and in 
marginal cases where it is not clear whether there is substantial evidence that a project 
may have a significant effect on the environment, the lead agency shall be guided by 
the following principle: If there is disagreement among expert opinion supported by 
facts over the significance of an effect on the environment, the Lead Agency shall 
treat the effect as significant and shall prepare an EIR. 

(h) (1) When assessing whether a cumulative effect requires an EIR, the lead agency 
shall consider whether the cumulative impact is significant and whether the effects of 
the project are cumulatively considerable.  An EIR must be prepared if the cumulative 
impact may be significant and the project’s incremental effect, though individually 
limited, is cumulatively considerable.  “Cumulatively considerable” means that the 
incremental effects of an individual project are significant when viewed in connection 
with the effects of past projects, the effects of other current projects, and the effects of 
probable future projects. 

(2) A lead agency may determine in an initial study that a project’s contribution to a 
significant cumulative impact will be rendered less than cumulatively considerable 
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and thus is not significant.  When a project might contribute to a significant 
cumulative impact, but the contribution will be rendered less than cumulatively 
considerable through mitigation measures set forth in a mitigated negative 
declaration, the initial study shall briefly indicate and explain how the contribution 
has been rendered less than cumulatively considerable. 

(3) A lead agency may determine that a project’s incremental contribution to a 
cumulative effect is not cumulatively considerable if the project will comply with the 
requirements in a previously approved plan or mitigation program which provides 
specific requirements that will avoid or substantially lessen the cumulative problem 
(e.g., water quality control plan, air quality plan, integrated waste management plan) 
within the geographic area in which the project is located.  Such plans or programs 
must be specified in law or adopted by the public agency with jurisdiction over the 
affected resources through a public review process to implement, interpret, or make 
specific the law enforced or administered by the public agency.  If there is substantial 
evidence that the possible effects of a particular project are still cumulatively 
considerable notwithstanding that the project complies with the specified plan or 
mitigation program addressing the cumulative problem, an EIR must be prepared for 
the project. 

(4) The mere existence of significant cumulative impacts caused by other projects 
alone shall not constitute substantial evidence that the proposed project’s incremental 
effects are cumulatively considerable.”  

Section 15143 of the CEQA Guidelines states: 

“The EIR shall focus on the significant effects on the environment.  The significant 
effects should be discussed with emphasis in proportion to their severity and 
probability of occurrence.  Effects dismissed in an Initial Study as clearly 
insignificant and unlikely to occur need not be discussed further in the EIR unless the 
Lead Agency subsequently receives information inconsistent with the finding in the 
Initial Study.  A copy of the Initial Study may be attached to the EIR to provide the 
basis for limiting the impacts discussed.” 

Section 15144 of the CEQA Guidelines states: 

“Drafting an EIR or preparing a Negative Declaration necessarily involves some 
degree of forecasting.  While foreseeing the unforeseeable is not possible, an agency 
must use its best efforts to find out and disclose all that it reasonably can.” 
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Section 15145 of the CEQA Guidelines states: 

“If, after thorough investigation, a Lead Agency finds that a particular impact is too 
speculative for evaluation, the agency should note its conclusion and terminate 
discussion of the impact.” 

Section 15146 of the CEQA Guidelines states: 

“The degree of specificity required in an EIR will correspond to the degree of 
specificity involved in the underlying activity which is described in the EIR. 

(a) An EIR on a construction project will necessarily be more detailed in the 
specific effects of the project than will be an EIR on the adoption of a local 
general plan or comprehensive zoning ordinance because the effects of the 
construction can be predicted with greater accuracy. 

(b) An EIR on a project such as the adoption or amendment of a comprehensive 
zoning ordinance or a local general plan should focus on the secondary effects 
that can be expected to follow from the adoption or amendment, but the EIR need 
not be as detailed as an EIR on the specific construction projects that might 
follow.”

Section 15147 of the CEQA Guidelines states: 

“The information contained in an EIR shall include summarized technical data, maps, 
plot plans, diagrams, and similar relevant information sufficient to permit full 
assessment of significant environmental impacts by reviewing agencies and members 
of the public.  Placement of highly technical and specialized analysis and data in the 
body of an EIR should be avoided through inclusion of supporting information and 
analyses as appendices to the main body of the EIR.  Appendices to the EIR may be 
prepared in volumes separate from the basic EIR document, but shall be readily 
available for public examination and shall be submitted to all clearinghouses which 
assist in public review.” 

Section 15088 of the CEQA Guidelines states: 

“(a) The lead agency shall evaluate comments on environmental issues received from 
persons who reviewed the draft EIR and shall prepare a written response.  The Lead 
Agency shall respond to comments received during the noticed comment period and 
any extensions and may respond to late comments.  
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(b) The lead agency shall provide a written proposed response to a public agency on 
comments made by that public agency at least 10 days prior to certifying an 
environmental impact report. 

(c) The written response shall describe the disposition of significant environmental 
issues raised (e.g., revisions to the proposed project to mitigate anticipated impacts or 
objections).  In particular, the major environmental issues raised when the Lead 
Agency's position is at variance with recommendations and objections raised in the 
comments must be addressed in detail giving reasons why specific comments and 
suggestions were not accepted.  There must be good faith, reasoned analysis in 
response.  Conclusory statements unsupported by factual information will not suffice. 

(d) The response to comments may take the form of a revision to the draft EIR or may 
be a separate section in the final EIR.  Where the response to comments makes 
important changes in the information contained in the text of the draft EIR, the Lead 
Agency should either: 

(1) Revise the text in the body of the EIR, or 

(2) Include marginal notes showing that the information is revised in the response 
to comments.” 

Section 15088.5 of the CEQA Guidelines states: 

“(a) A lead agency is required to re-circulate an EIR when significant new 
information is added to the EIR after public notice is given of the availability of the 
draft EIR for public review under Section 15087 but before certification.  As used in 
this section, the term "information" can include changes in the project or 
environmental setting as well as additional data or other information.  New 
information added to an EIR is not "significant" unless the EIR is changed in a way 
that deprives the public of a meaningful opportunity to comment upon a substantial 
adverse environmental effect of the project or a feasible way to mitigate or avoid such 
an effect (including a feasible project alternative) that the project's proponents have 
declined to implement.  "Significant new information" requiring re-circulation 
includes, for example, a disclosure showing that: 

(1) A new significant environmental impact would result from the project or from 
a new mitigation measure proposed to be implemented. 

(2) A substantial increase in the severity of an environmental impact would result 
unless mitigation measures are adopted that reduce the impact to a level of 
insignificance. 
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(3) A feasible project alternative or mitigation measure considerably different 
from others previously analyzed would clearly lessen the environmental impacts 
of the project, but the project's proponents decline to adopt it. 

(4) The draft EIR was so fundamentally and basically inadequate and conclusory 
in nature that meaningful public review and comment were precluded.  (Mountain
Lion Coalition v. Fish and Game Com. (1989) 214 Cal.App.3d 1043) 

(b) Re-circulation is not required where the new information added to the EIR merely 
clarifies or amplifies or makes insignificant modifications in an adequate EIR. 

(c) If the revision is limited to a few chapters or portions of the EIR, the lead agency 
need only re-circulate the chapters or portions that have been modified. 

(d) Re-circulation of an EIR requires notice pursuant to Section 15087, and 
consultation pursuant to Section 15086. 

(e) A decision not to re-circulate an EIR must be supported by substantial evidence in 
the administrative record. 

(f) The lead agency shall evaluate and respond to comments as provided in Section 
15088.  Recirculating an EIR can result in the lead agency receiving more than one 
set of comments from reviewers.  The following are two ways in which the lead 
agency may identify the set of comments to which it will respond.  This dual 
approach avoids confusion over whether the lead agency must respond to comments 
which are duplicates or which are no longer pertinent due to revisions to the EIR.  In 
no case shall the lead agency fail to respond to pertinent comments on significant 
environmental issues. 

(1) When an EIR is substantially revised and the entire document is re-circulated, 
the lead agency may require reviewers to submit new comments and, in such 
cases, need not respond to those comments received during the earlier circulation 
period.  The lead agency shall advise reviewers, either in the text of the revised 
EIR or by an attachment to the revised EIR, that although part of the 
administrative record, the previous comments do not require a written response in 
the final EIR, and that new comments must be submitted for the revised EIR.  The 
lead agency need only respond to those comments submitted in response to the re-
circulated revised EIR.  

(2) When the EIR is revised only in part and the lead agency is recirculating only 
the revised chapters or portions of the EIR, the lead agency may request that 
reviewers limit their comments to the revised chapters or portions of the re-
circulated EIR.  The lead agency need only respond to (i) comments received 
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during the initial circulation period that relate to chapters or portions of the 
document that were not revised and re-circulated, and (ii) comments received 
during the re-circulation period that relate to the chapters or portions of the earlier 
EIR that were revised and re-circulated.  The lead agency's request that reviewers 
limit the scope of their comments shall be included either within the text of the 
revised EIR or by an attachment to the revised EIR.  

(3) As part of providing notice of re-circulation as required by Public Resources 
Code Section 21092.1, the lead agency shall send a notice of re-circulation to 
every agency, person, or organization that commented on the prior EIR.  The 
notice shall indicate, at a minimum, whether new comments may be submitted 
only on the re-circulated portions of the EIR or on the entire EIR in order to be 
considered by the agency. 

(g) When recirculating a revised EIR, either in whole or in part, the lead agency shall, 
in the revised EIR or by an attachment to the revised EIR, summarize the revisions 
made to the previously circulated draft EIR.” 

Section 15166 of the CEQA Guidelines states: 

“(a) The requirements for preparing an EIR on a local general plan, element, or 
amendment thereof will be satisfied by using the general plan, or element document, 
as the EIR and no separate EIR will be required, if: 

(1) The general plan addresses all the points required to be in an EIR by Article 9 
of these Guidelines, and 

(2) The document contains a special section or a cover sheet identifying where the 
general plan document addresses each of the points required. 

(b) Where an EIR rather than a Negative Declaration has been prepared for a 
general plan, element, or amendment thereto, the EIR shall be forwarded to the 
State Clearinghouse for review.  The requirement shall apply regardless of 
whether the EIR is prepared as a separate document or as a part of the general 
plan or element document.” 

Section 15168 of the CEQA Guidelines states: 

“(a) General  A program EIR is an EIR which may be prepared on a series of actions 
that can be characterized as one large project and are related either: 

(1) Geographically, 
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(2) A logical parts in the chain of contemplated actions, 

(3) In connection with issuance of rules, regulations, plans, or other general 
criteria to govern the conduct of a continuing program, or 

(4) As individual activities carried out under the same authorizing statutory or 
regulatory authority and having generally similar environmental effects which can 
be mitigated in similar ways. 

(b) Advantages.  Use of a program EIR can provide the following advantages.  The 
program EIR can: 

(1) Provide an occasion for a more exhaustive consideration of effects and 
alternatives than would be practical in an EIR on an individual action, 

(2) Ensure consideration of cumulative impacts that might be slighted in a case-
by-case analysis, 

(3) Avoid duplicative reconsideration of basic policy considerations, 

(4) Allow the Lead Agency to consider broad policy alternatives and program 
wide mitigation measures at an early time when the agency has greater flexibility 
to deal with basic problems or cumulative impacts, and 

(5) Allow reduction in paperwork. 

(c) Use with Later Activities.  Subsequent activities in the program must be examined 
in the light of the program EIR to determine whether an additional environmental 
document must be prepared. 

(1) If a later activity would have effects that were not examined in the program 
EIR, a new Initial Study would need to be prepared leading to either an EIR or a 
Negative Declaration. 

(2) If the agency finds that pursuant to Section 15162, no new effects could occur 
or no new mitigation measures would be required, the agency can approve the 
activity as being within the scope of the project covered by the program EIR, and 
no new environmental document would be required. 

(3) An agency shall incorporate feasible mitigation measures and alternatives 
developed in the program EIR into subsequent actions in the program. 
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(4) Where the subsequent activities involve site specific operations, the agency 
should use a written checklist or similar device to document the evaluation of the 
site and the activity to determine whether the environmental effects of the 
operation were covered in the program EIR. 

(5) A program EIR will be most helpful in dealing with subsequent activities if it 
deals with the effects of the program as specifically and comprehensively as 
possible.  With a good and detailed analysis of the program, many subsequent 
activities could be found to be within the scope of the project described in the 
program EIR, and no further environmental documents would be required. 

(d) Use with Subsequent EIR’s and Negative Declarations.  A program EIR can be 
used to simplify the task of preparing environmental documents on later parts of the 
program.  The program EIR can: 

(1) Provide the basis in an Initial Study for determining whether the later activity 
may have any significant effects. 

(2) Be incorporated by reference to deal with regional influences, secondary 
effects, cumulative impacts, broad alternatives, and other factors that apply to the 
program as a whole. 

(3) Focus an EIR on a subsequent project to permit discussion solely of new 
effects which had not been considered before. 

(e) Notice with Later Activities.  When a law other than CEQA requires public notice 
when the agency later proposes to carry out or approve an activity within the program 
and to rely on the program EIR for CEQA compliance, the notice for the activity shall 
include a statement that: 

(1) This activity is within the scope of the program approved earlier, and 

(2) The program EIR adequately describes the activity for the purposes of 
CEQA.” 

The Draft EIR defines the environmental document as the “primary environmental 
document for all future entitlements associated with the proposed project” as follows: 

“The Villages of Laguna San Luis Community Plan (Community Plan) contains 
specific policies, implementation procedures, and a planning framework for land use 
infrastructure, and other development components.  The scope of analysis in this 
DEIR, therefore, addresses impacts at a planning level by considering the effects that 
may occur during build-out of the project.  Individual projects developed as part of 
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the Community Plan, subsequent to approval of the Community Plan, would be 
reviewed to determine whether they are within the scope of this DEIR, or whether 
additional environmental review under California Environmental Quality Act 
(CEQA) would be required.  Individual projects would include implementation plans 
for build-out of the project in five phases, tentative subdivision maps, and 
construction permits that are submitted for review and approval during the project 
build-out time period. 

The implementation plans would identify specific development patterns for the 
project site, provide an analysis of whether the phase is within the scope of the DEIR, 
and include documentation that all feasible mitigation measures have been 
incorporated into the proposed development.  Each implementation plan would be 
submitted to Merced County (County) for review and approval. 

This DEIR analyzes the environmental effects of implementing the Community Plan 
(at build-out), indicates ways to reduce or avoid potential environmental effects 
resulting from the project (i.e., mitigation measures), and identifies alternatives to the 
project that are also capable of avoiding or reducing project-related impacts.  This 
DEIR also discloses significant environmental effects that cannot be avoided, growth-
inducing effects, significant cumulative impacts, and effects found not to be 
significant.  The purpose of this DEIR is not to recommend approval or denial of the 
project, but to provide information to aid the public and decision makers/permitting 
agencies in the decision-making process. 

Although the Project includes the adoption of zoning consistent with the proposed 
Community Plan, in this instance zoning does not permit any development as a matter 
of right.  Rather, the Community Plan requires approval of Implementation Plans that 
would be subject to CEQA consistent with the requirements of Sections 15162 
through 15164 of the CEQA Guidelines.  As a “programmatic” document, the EIR 
has not provided specific project-level analysis.  Indeed, such analysis would be 
speculative at this time, given the lack of detailed project descriptions for each 
Implementation Plan. 

CEQA allows for a broad analysis in a program EIR, to be followed by more detailed, 
project-specific analysis at a later date.  The later project-level analysis may rely 
upon, or “tier” off of the program EIR to the extent the analysis provided in the 
program EIR is sufficiently detailed and adequately covers the scope of the 
development at a programmatic level, in particular potentially significant cumulative 
impacts.  Moreover, the project-level analysis may be limited or not needed if the 
future development proposed in an Implementation Plan is consistent with the 
adopted Community Plan and the adopted Implementation Plan (see Public Resources 
Code Section 21166, CEQA Guidelines Sections 15162 through 15164 and Public 
Resources Code 21083.3, CEQA Guidelines Section 15183).  However, no 
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development may occur until such time as additional environmental review has been 
completed for each Implementation Plan in accordance with CEQA.” 

The District acknowledges that the Draft EIR has been presented as a “program EIR”.  
Pursuant to CEQA, a Program EIR is required to evaluate the “worst case” scenario of 
the Project based on the available information and data.  In reviewing the Draft EIR, it 
appears that the analysis is based on the Project as it is being proposed by the Applicant 
instead of the maximum build-out of the land uses based on the densities and intensities 
of the land use requirements that would be contained in the Community Plan.  As an 
example, the projection of the impacts on the District, the number of schools, and the 
mitigation of the impacts on the District are based on the proposed Project of 15,896 units 
versus maximum land use authorization of 25,641 units.  The difference of 9,746 units is 
significant in the overall evaluation of a Program EIR.  Similar comments with regards to 
the Project proposed versus the maximum build-out authorization that would be allowed 
could be applied to the other environmental areas (i.e. Land Use; Population; Housing; 
and Employment; Geology, Minerals, Soils, and Paleontological Resources; Public 
Health and Hazards; Hydrology, Drainage, and Water Quality; Public Services; Utilities 
and Service Systems; Biological Resources; Cultural Resources; Aesthetics; Agricultural 
Resources; Air Quality; Noise; and Transportation and Circulation). 

The fact that the Draft EIR did not evaluate the worst case scenario is a major flaw in the 
Draft EIR and requires redrafting of the document. 

The Draft EIR further states: 

“The County of Merced is the lead agency for the project and has discretionary 
authority over primary project approvals.  This Program EIR serves as the first-tier 
CEQA document for subsequent discretionary approvals to implement the 
Community Plan.  Future discretionary actions subject to CEQA review include: 

Development agreements 

Mello-Roos or other community-wide financing mechanisms 

Implementation plans (tentative maps) 

Assessments for planning, entitlements and monitoring 

Right-of-way and public land acquisition 

Development project approvals (conditional or administrative permits, and 
subdivision approvals) 
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Other agencies that are expected to review or rely on the EIR in their review or 
approvals of permits required for subsequent projects include…” 

The Draft EIR goes on to state the Federal Agencies, California State Agencies, Regional 
Agencies, and the Local Agencies that “are expected to review or rely on the EIR in their 
review or approvals of permits required for subsequent projects.”  The District would 
suggest that the Draft EIR and the Final EIR will be used by other local agencies in their 
decision-making process.  Such agencies as the District, the City of Los Banos, the 
Counties of Stanislaus, Fresno, Santa Clara, and San Benito, as well as cities within close 
proximity to the Project will all (in some direct or indirect way) potentially use the Draft 
EIR in their decision-making process.  Therefore, the Draft EIR should acknowledge 
these and other public agencies and service providers.  In addition, there is also an airport 
in the City of Los Banos.  There are State and Federal agencies that would have 
jurisdiction over the operations of the airport that are affected by the Project.  These 
should be identified. 

The Draft EIR states: 

“Information in Table 2-1, “Summary of Environmental Impacts and Mitigation 
Measures,” has been organized to correspond with the environmental issues discussed 
in Chapter 5, “Environmental Analysis,” of this document.  The summary table is 
arranged in four columns: environmental impacts; level of significance without 
mitigation; recommended mitigation measures; and level of significance with 
implementation of mitigation measures.  A series of mitigation measures are noted 
when more than one mitigation measure is required to reduce an impact to a less-
than-significant level.” 

Section 15370 of the CEQA Guidelines defined mitigation as follows: 

“ ‘Mitigation’ includes: 

(a) Avoiding the impact altogether by not taking a certain action or parts of an 
action.

(b) Minimizing impacts by limiting the degree or magnitude of the action and its 
implementation. 

(c) Rectifying the impact by repairing, rehabilitating, or restoring the impacted 
environment. 

(d) Reducing or eliminating the impact over time by preservation and 
maintenance operations during the life of the action. 
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(e) Compensating for the impact by replacing or providing substitute resources or 
environments.” 

Section 15126.4 of the CEQA Guidelines states, in part: 

“(a) Mitigation Measures in General. 

(1) An EIR shall describe feasible measures which could minimize significant 
adverse impacts, including where relevant, inefficient and unnecessary 
consumption of energy. 

(A) The discussion of mitigation measures shall distinguish between the 
measures which are proposed by project proponents to be included in the 
project and other measures proposed by the lead, responsible or trustee agency 
or other persons which are not included but the lead agency determines could 
reasonably be expected to reduce adverse impacts if required as conditions of 
approving the project.  This discussion shall identify mitigation measures for 
each significant environmental effect identified in the EIR. 

(B) Where several measures are available to mitigate an impact, each should 
be discussed and the basis for selecting a particular measure should be 
identified.  Formulation of mitigation measures should not be deferred until 
some future time.  However, measures may specify performance standards 
which would mitigate the significant effect of the project and which may be 
accomplished in more than one specified way. 

(C) Energy conservation measures, as well as other appropriate mitigation 
measures, shall be discussed when relevant.  Examples of energy conservation 
measures are provided in Appendix “F”. 

(D) If a mitigation measure would cause one or more significant effects in 
addition to those that would be caused by the project as proposed, the effects 
of the mitigation measure shall be discussed but in less detail than the 
significant effects of the project as proposed.  (Stevens v. City of Glendale
(1981) 125 Cal.App.3d 986.) 

(2) Mitigation measures must be fully enforceable through permit conditions, 
agreements, or other legally-binding instruments.  In the case of the adoption of a 
plan, policy, regulation, or other public project, mitigation measures can be 
incorporated into the plan, policy, regulation, or project design. 

(3) Mitigation measures are not required for effects which are not found to be 
significant.
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(4) Mitigation measures must be consistent with all applicable constitutional 
requirements, including the following: 

(A) There must be an essential nexus (i.e. connection) between the mitigation 
measure and a legitimate governmental interest.  Nollan v. California Coastal 
Commission, 483 U.S. 825 (1987); and 

(B) The mitigation measure must be "roughly proportional" to the impacts of 
the project.  Dolan v. City of Tigard, 512 U.S. 374 (1994).  Where the 
mitigation measure is an ad hoc exaction, it must be "roughly proportional" to 
the impacts of the project.  Ehrlich v. City of Culver City (1996) 12 Cal.4th 
854.

(5) If the lead agency determines that a mitigation measure cannot be legally 
imposed, the measure need not be proposed or analyzed.  Instead, the EIR may 
simply reference that fact and briefly explain the reasons underlying the lead 
agency's determination….” 

The District suggests that the Draft EIR is not in compliance with the CEQA Guidelines 
in that it is not a complete and accurate document addressing all of the impacts on the 
District and other environmental areas of concern, and does not provide the qualitative 
and quantitative analysis substantiated by data to support the conclusions set forth in the 
Draft EIR.  It further does not comply with the applicable provisions of the CEQA 
Guidelines in terms of the content that is required by State law.  The District suggests that 
the Draft EIR be revised to address the comments contained herein and re-circulated for 
further review and comment. 

Notice of Preparation

The District is a local and public agency that will be impacted by the development of the 
Property by the proposed Project.  Section 15209 of the CEQA Guidelines states: 

“Every public agency may comment on environmental documents dealing with 
projects which affect resources with which the agency has special expertise regardless 
of whether its comments were solicited or whether the effects fall within the legal 
jurisdiction of the agency.” 

Further Section 16375 of the CEQA Guidelines states: 

"Notice of Preparation" means a brief notice sent by a Lead Agency to notify the 
Responsible Agencies, Trustee Agencies, the Office of Planning and Research, and 
involved federal agencies that the Lead Agency plans to prepare an EIR for the 
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project.  The purpose of the notice is to solicit guidance from those agencies as to the 
scope and content of the environmental information to be included in the EIR.  Public 
agencies are free to develop their own formats for this notice.  The contents of this 
notice are described in Section 15082.” 

Section 15082 of the CEQA Guidelines states: 

“15082. Notice of Preparation and Determination of Scope of EIR 

(a) Notice of Preparation.  Immediately after deciding that an environmental impact 
report is required for a project, the lead agency shall send to the Office of 
Planning and Research and each responsible and trustee agency a notice of 
preparation stating that an environmental impact report will be prepared.  This 
notice shall also be sent to every federal agency involved in approving or funding 
the project.  If the United States Department of Defense or any branch of the 
United States Armed Forces has given the lead agency written notification of the 
specific boundaries of a low-level flight path, military impact zone, or special use 
airspace and provided the lead agency with written notification of the military 
contact office and address for the military service pursuant to subdivision (b) of 
Section 15190.5, then the lead agency shall include the specified military contact 
office in the list of organizations and individuals receiving a notice of preparation 
of an EIR pursuant to this section for projects that meet the criteria set forth in 
subdivision (c) of Section 15190.5. 

(1) The notice of preparation shall provide the responsible and trustee agencies 
and the Office of Planning and Research with sufficient information 
describing the project and the potential environmental effects to enable the 
responsible agencies to make a meaningful response.  At a minimum, the 
information shall include: 

(A) Description of the project, 

(B) Location of the project (either by street address and cross street, for 
a project in an urbanized area, or by attaching a specific map, 
preferably a copy of a U.S.G.S. 15' or 7-1/2' topographical map 
identified by quadrangle name), and 

(C) Probable environmental effects of the project. 

(2) A sample notice of preparation is shown in Appendix I. Public agencies are 
free to devise their own formats for this notice.  A copy of the initial study 
may be sent with the notice to supply the necessary information. 
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(3) To send copies of the notice of preparation, the lead agency shall use either 
certified mail or any other method of transmittal that provides it with a record 
that the notice was received. 

(4) The lead agency may begin work on the draft EIR immediately without 
awaiting responses to the notice of preparation.  The draft EIR in preparation 
may need to be revised or expanded to conform to responses to the notice of 
preparation.  A lead agency shall not circulate a draft EIR for public review 
before the time period for responses to the notice of preparation has expired. 

(b) Response to Notice of Preparation.  Within 30 days after receiving the notice of 
preparation under subdivision (a), each responsible and trustee agency and the 
Office of Planning and Research shall provide the lead agency with specific detail 
about the scope and content of the environmental information related to the 
responsible or trustee agency's area of statutory responsibility that must be 
included in the draft EIR. 

(1) The response at a minimum shall identify: 

(A)  The significant environmental issues and reasonable alternatives 
and mitigation measures that the responsible or trustee agency, or 
the Office of Planning and Research will need to have explored in 
the draft EIR; and 

(B)  Whether the agency will be a responsible agency or trustee agency 
for the project. 

(2) If a responsible or trustee agency, or the Office of Planning and Research fails 
by the end of the 30-day period to provide the lead agency with either a 
response to the notice or a well-justified request for additional time, the lead 
agency may presume that none of those entities have a response to make. 

(3) A generalized list of concerns not related to the specific project shall not meet 
the requirements of this section for a response. 

(c) Meetings.  In order to expedite the consultation, the lead agency, a responsible 
agency, a trustee agency, the Office of Planning and Research, or a project 
applicant may request one or more meetings between representatives of the 
agencies involved to assist the lead agency in determining the scope and content 
of the environmental information that the responsible or trustee agency may 
require.  Such meetings shall be convened by the lead agency as soon as possible, 
but no later than 30 days after the meetings were requested.  On request, the 
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Office of Planning and Research will assist in convening meetings that involve 
state agencies. 

(1) For projects of statewide, regional or areawide significance pursuant to 
Section 15206, the lead agency shall conduct at least one scoping meeting.  A 
scoping meeting held pursuant to the National Environmental Policy Act, 42 
USC 4321 et seq. (NEPA) in the city or county within which the project is 
located satisfies this requirement if the lead agency meets the notice 
requirements of subsection (c)(2) below. 

(2) The lead agency shall provide notice of the scoping meeting to all of the 
following:

(A)  any county or city that borders on a county or city within which the 
project is located, unless otherwise designated annually by 
agreement between the lead agency and the county or city; 

(B)  any responsible agency 

(C)  any public agency that has jurisdiction by law with respect to the 
project;

(D)  any organization or individual who has filed a written request for 
the notice. 

(3) A lead agency shall call at least one scoping meeting for a proposed project 
that may affect highways or other facilities under the jurisdiction of the 
Department of Transportation if the meeting is requested by the department.  
The lead agency shall call the scoping meeting as soon as possible but not 
later than 30 days after receiving the request from the Department of 
Transportation.

(d) Office of Planning and Research.  The Office of Planning and Research will 
ensure that the state responsible and trustee agencies reply to the lead agency 
within 30 days of receipt of the notice of preparation by the state responsible and 
trustee agencies. 

(e) Identification Number.  When the notice of preparation is submitted to the State 
Clearinghouse, the state identification number issued by the Clearinghouse shall 
be the identification number for all subsequent environmental documents on the 
project.  The identification number should be referenced on all subsequent 
correspondence regarding the project, specifically on the title page of the draft 
and final EIR and on the notice of determination.” 
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The District has determined that a Notice of Preparation was file with the State of 
California, Office of Planning and Research.  The NOP was filed on January 14, 2005 
and provided for a review period of January 14, 2005 through February 14, 2005.  
However, no notice was sent to the District or the District’s consultants even though a 
request for such notices is on file with the County for all project proposals that would be 
developed within the boundaries of the District.  The County has represented that the 
District and the District’s consultant is on the official list of public agencies which are 
required to obtain notices.

In addition, the District notes a NOP issued by the County is contained in Appendix A of 
the Draft EIR.  The District has several concerns with the NOP.  The NOP has the title 
“Transmittal Notice of Preparation November 2004” and the Initial Study title page has a 
date of November 2004.  However, the Environmental Check List Form has a date of 
November 5, 2005, one year later.  The determination page of the Environmental 
Checklist Form has a date of November 2004.  It is noted that neither the Transmittal 
Notice of Preparation nor the Environmental Checklist Form is signed by a County 
representative.

It is noted that the Transmittal Notice of Preparation and Initial Study was prepared by 
SWCA Environmental Consultants.  The Draft EIR was prepared by EDAW/AECOM.  
The Initial Study indicates that the Project sponsor is San Luis Development Corporation.
The Draft EIR indicates that the Project sponsor is Antioch Aviation Associates – 
Villages of Laguna San Luis.

After further investigation, it appears that there is no Transmittal Notice of Preparation 
date November 2004 or an Environmental Checklist Form that is dated and executed on 
file in the County offices.  In addition, the District has determined that the District did not 
receive the NOP or provide any responses as to what should be included in the contents 
of the Draft EIR.  It is the District’s suspicion that the County did not issue the NOP in 
January 2005 and that they can provide no evidence that such notice was issued to the 
District.  As provide for in the law, the County does not have a record of sending the 
notice such as certified mail receipts or another method of transmittal that the County can 
show that the District and the District’s consultant received the notice. 

The Draft EIR states: 

“In fall 2005, because of the substantial time that had passed since the preparation of 
the NOP (i.e., 1992), the County circulated a new Initial Study and NOP for the 
project.  The new Initial Study and NOP along with comments received on the NOP 
are included in Appendix A of this DEIR.” 
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This statement reinforced the suspicion that a NOP was issued according to the 
requirements of CEQA.  Although the NOP set forth in Appendix A appears to suggest 
an NOP of November 2004 or January 2005, this statement suggests that the NOP was in 
the “fall of 2005”.  This again sets forth the identified inconsistency. 

The County shall not circulate the Draft EIR for public review before the time period for 
responses to the notice of preparation has expired.  In this case the time period has 
expired, but because the County did not issue the NOP to the District, it cannot and 
should not circulate the Draft EIR until an NOP has been issued to those parties who 
should have received the original NOP.  Therefore, the circulation of Draft EIR to obtain 
comments is in violation of the CEQA requirements. 

The District notes that the Project is a Project of Statewide, Regional, or Areawide 
significance pursuant to Section 150206 of the CEQA Guidelines.  Section 15206 states: 

“15206. Projects of Statewide, Regional, or Areawide Significance 

(a) Projects meeting the criteria in this section shall be deemed to be of statewide, 
regional, or areawide significance. 

(1)  A draft EIR or negative declaration prepared by any public agency on a 
project described in this section shall be submitted to the State 
Clearinghouse and should be submitted also to the appropriate 
metropolitan area council of governments for review and comment.  The 
notice of completion form required by the State Clearinghouse must be 
submitted together with the copies of the EIR and may be submitted 
together with the copies of the negative declaration.  The notice of 
completion form required by the State Clearinghouse is included in 
Appendix C.  If the lead agency uses the on-line process for submittal of 
the notice of completion form to the State Clearinghouse, the form 
generated from the Internet shall satisfy this requirement (refer to 
www.ceqanet.ca.gov). 

(2)  When such documents are submitted to the State Clearinghouse, the public 
agency shall include, in addition to the printed copy, a copy of the 
document in electronic format on a diskette or by electronic mail 
transmission, if available. 

(b) The Lead Agency shall determine that a proposed project is of statewide, regional, 
or areawide significance if the project meets any of the following criteria: 
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(1)  A proposed local general plan, element, or amendment thereof for which 
an EIR was prepared.  If a Negative Declaration was prepared for the plan, 
element, or amendment, the document need not be submitted for review. 

(2)  A project has the potential for causing significant effects on the 
environment extending beyond the city or county in which the project 
would be located.  Examples of the effects include generating significant 
amounts of traffic or interfering with the attainment or maintenance of 
state or national air quality standards.  Projects subject to this subdivision 
include:

(A)A proposed residential development of more than 500 dwelling units. 

(B) A proposed shopping center or business establishment employing 
more than 1,000 persons or encompassing more than 500,000 square 
feet of floor space. 

(C) A proposed commercial office building employing more than 1,000 
persons or encompassing more than 250,000 square feet of floor space. 

(D)A proposed hotel/motel development of more than 500 rooms. 

(E) A proposed industrial, manufacturing, or processing plant, or industrial 
park planned to house more than 1,000 persons, occupying more than 
40 acres of land, or encompassing more than 650,000 square feet of 
floor area. 

(3)  A project which would result in the cancellation of an open space contract 
made pursuant to the California Land Conservation Act of 1965 
(Williamson Act) for any parcel of 100 or more acres…” 

The Project is a proposal to amend the County's General Plan which an EIR was prepared 
on.  In addition, the Project is a project that has the potential for causing significant 
effects on the environment extending beyond the County of Merced affecting counties 
and cities north , south, and east of the Project location.  The Project appears to propose 
a)  residential developments of more than 500 dwelling units; b) business establishments 
employing more than 1,000 persons or encompassing more than 500,000 square feet of 
floor space; c) commercial office buildings employing more than 1,000 persons or 
encompassing more than 250,000 square feet of floor space; and d) industrial, 
manufacturing, or processing plant, or industrial park planned to house more than 1,000 
persons, occupying more than 40 acres of land, or encompassing more than 650,000 
square feet of floor area.  As a Project of statewide, regional, or areawide significance, 
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certain CEQA requirements apply.  One such requirement has to do with the meeting that 
was required at the time of the NOP.  

The CEQA Guidelines requires that for projects of statewide, regional or area-wide 
significance, the County should have conducted at least one scoping meeting.  In 
addition, the County was to provide notice of the scoping meeting to a) any county or city 
that borders on a county or city within which the project is located; b) any responsible 
agency; c) any public agency that has jurisdiction by law with respect to the project; and 
d) any organization or individual who has filed a written request for the notice. 

The District notes that the County did not call for a scoping meeting or provide notice of 
such a meeting to the District, in violation of the CEQA Guidelines.  The District would 
suggest that further processing of the Draft EIR be deferred until the County issues a 
legal NOP and conducts a required scoping meeting.  

Major Flaws in the Draft EIR School Analysis

Prior to offering detailed comments with regards to the Draft EIR, the District finds that 
the Draft EIR with regard to the impacts and mitigation measures addressing school 
facilities and District services is seriously flawed.  The Draft EIR assumes that the 
impacts on the District will be mitigated in primarily two ways: 

1) First, the Draft EIR assumes that the Community Plan will provide for the 
required schools that will be needed to address the enrollments generated by the 
Project.  The Draft EIR states that the Project Applicant would implement the 
Community Plan policies related to increase demand for school facilities and 
services by: 

a. Coordinating with the LBUSD to ensure that adequate educational 
facilities and services are provided to meet the needs of the Villages 
SUDP as development occurs; and 

b. The Land Use Diagram identifies the general location where the following 
school facilities should be located: one 40-acre high school, three 20-acre 
middle (junior high) schools, and seven 10-acre elementary schools (an 
eighth site is planned for the Urban Reserve area).  The LBUSD will be 
consulted during the processing of each Implementation Plan to ensure 
that appropriate sites are dedicated and improved to meet the educational 
needs for each phase of development.

2) Second, the Draft EIR assumes that the financing of the school facilities are 
adequate.  This is based on: 
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a. Education Code Section 17620 authorizes school districts to levy a fee, 
charge, dedication, or other requirement against any development project 
for the construction or reconstruction of school facilities, provided that the 
district can show justification for levying of fees.  Government Code 
65995 limits the fee to be collected to the statutory fee unless a school 
district conducts a Facility Needs Assessment (Government Code Section 
65995.6) and meets certain conditions.  SB 50 (1998) instituted a new 
school facility program by which school districts can apply for state 
construction and modernization funds.  This legislation imposed 
limitations on the power of cities and counties to require mitigation for 
school facilities impacts as a condition of approving new development.  It 
also provided the authority for school districts to levy fees at three 
different levels: 

i. Level I fees are the current statutory fees allowed under Education 
Code Section 17620.  As mentioned above, this code section 
authorizes school districts to levy a fee against residential and 
commercial construction to fund school construction or 
reconstruction.  These fees, currently $2.24 per square foot for 
residential construction and $0.36 per square foot for commercial 
construction, were increased in January 2004 and will increase 
every 2 years thereafter in accordance with the statewide cost 
index for Class B construction as determined by the State 
Allocation Board. 

ii. Level II developer fees are outlined in Government Code Section 
65995.5.  This section allows a school district to impose a higher 
fee on residential construction if certain conditions are met.  These 
conditions include having a substantial percentage of students on 
multi-track year-round scheduling, having an assumed debt equal 
to 15–30% of the district’s bonding capacity (the percentage is 
based on revenue sources for repayment), having at least 20% of 
the district’s teaching stations housed in relocatable classrooms, 
and having placed a local bond on the ballot in the past 4 years that 
received at least 50% plus one of the votes cast.  A Facility Needs 
Assessment must demonstrate that the need for new school 
facilities for unhoused pupils is attributable to projected enrollment 
growth from the construction of new residential units over the next 
5 years. 

iii. Level III developer fees are outlined in Government Code Section 
655995.7.  This code section authorizes a school district that has 
been approved to collect Level II fees to collect a higher fee on 

LaneG
Line

MartinA1
Text Box
18-19Cont'd

MartinA1
Text Box
EDAW                                                                                                                                                            Villages of Laguna San Luis FEIRComments and Responses on the DEIR                                          4-112                                                                             County of Merced



Mr. Robert F. King, Project Manager 
Planning and Community Development Department 
County of Merced 
September, 2007 
Page 34 of 219 

residential construction if state funding becomes unavailable.  This 
fee is equal to twice the amount of Level II fees.  However, if a 
district eventually receives state funding, this excess fee may be 
reimbursed to the developers or subtracted from the amount of 
state funding. 

b. The Project Applicant is currently negotiating supplemental school impact 
fees with the District. 

The assumption is made that the combination of the statutory development fees and the 
Project Applicant supplemental fees would be adequate to fund the cost of school 
facilities, thereby enabling the District to acquire the land and construct the facilities to 
meet the Project’s needs.  This is stated in the Draft EIR as follows:  

“As allowed by State law, the project applicant would pay the state-mandated school 
impact fees to LBUSD.  As of March 2006, a developer is charged Level II fees of 
$3.69 or Level III fees of $7.38 per square foot for residential development and $0.42 
per square foot for commercial development in the district boundaries.  The LBUSD 
is allowed to charge Level III fees when the district meets the requirements for Level 
II fees and when the State Allocation Board is no longer approving apportionments 
for new construction pursuant to Education Code Section 17072.20 (School Facilities 
Consultants 2006).  The LBUSD is currently collecting Level II fees (Cotta, pers. 
comm., 2006).  The project applicant is currently negotiating supplemental school 
impact fees with the LBUSD. 

School impact fees are typically an insufficient amount to fund 100% of new school 
facility construction.  However, the California Legislature has declared that the 
school impact fee is deemed to be full and adequate mitigation under CEQA 
(Government Code Section 65996).  With payment of the state-mandate or negotiated 
supplemental fees, impacts on school services and facilities would be less-than-
significant.  Regardless, the project applicants have agreed to and will negotiate the 
payment of supplemental school facility fees to the LBUSD to further assist the 
District in providing adequate facilities within the Community Plan area prior to 
approval of Implementation Plans.” 

The assumptions are without foundation.  The CEQA Guidelines require that conclusions 
need to be supported by factual information.  These assumptions are not supported by 
factual information and there is no “assurance” that the conclusions can be attained, as 
follows:

1) The Draft EIR suggests that the school sites will be delineated or designated in the 
Community Plan.  However, there is no assurance or guarantee that the school 
sites will be conveyed to the District.  The school sites are subject to a Purchase 
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and Sale Agreement between the District and the Applicant, and there is no 
assurance that such an agreement will be approved and executed by the District 
and the Applicant. 

2) The Draft EIR suggests that the school site locations are subject to coordination 
and an agreement between the Applicant and the District.  There is no assurance 
that this agreement will be reached. 

3) The Draft EIR acknowledges that statutory development fees are insufficient to 
fund 100% of the new school facilities and suggest that Developer supplemental 
school impact fees will be negotiated between the Applicant and the District.  
There is no assurance that such an agreement will be reach to adequately provide 
for the funding for the school facilities that will be required. 

4) The Draft EIR states that with the payment of the state-mandate statutory fees or 
negotiated supplemental fees, impacts on school services and facilities would be 
less-than-significant.  No analysis has been provided to show that the combination 
of fees will be adequate to fund the costs of school facilities.  This is supported by 
the fact that Appendix K of the Draft EIR states: 

“A Public Facilities Financing Plan for the Villages of Laguna San Luis is 
currently being prepared by Economic Planning Systems, Inc. (EPS).  The 
effort is multi phased.  Cost estimates for infrastructure costs and public 
facilities have been prepared including… 

School Facilities Mitigation 

These cost estimates are currently being reviewed by Villages landowners and 
will be utilized to evaluate feasibility and potential financing structures.  This 
review is expected to be completed in August 2007.  Once landowner review 
is complete and costs are confirmed these costs will be reviewed and verified 
with Merced County Planning and Community Development Department 
staff.  These costs will provide per unit costs as input to a Cost Allocation 
Model.

Potential funding sources will be identified to determine how best to fund 
public capital improvements including use of fees, assessments, community 
facility districts and other applicable methods.  A burden model will be 
utilized to evaluate financial feasibility of the required public facilities 
including; the capacity of the land use plan to support required infrastructures; 
the mix of funding sources available and comparisons with other similar 
projects.
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A financing strategy will be developed with members of the consulting team 
and agency staff.  An administrative draft report will serve as the conceptual 
financing strategy.  Based on the results of the financing strategy and 
consultation with County, other agencies and property owners, a draft 
Financing Plan will be prepared for review.  And updated Financing Plan, 
incorporation comments from the County, other agencies and property owners 
that specifies the steps required to implement the financing strategy will be 
prepared for inclusion in the Final Environment Impact Report.” 

Until the Draft EIR can provide the evidence that the school facilities sites will be 
available to the District in accordance with the requirements of the District, and the Draft 
EIR can provide evidence that the financing of the school facilities will be adequate for 
the land acquisition and the construction of school facilities, the assumptions used in the 
Draft EIR and the conclusions reached have no foundation and the Draft EIR should 
provide a more accurate conclusion. 

One additional major flaw exists in the Draft EIR that needs to be stated at this point with 
regards to the Project’s impacts on schools and the District’s operation.  The Draft EIR 
assumes that the only impact is the requirement for permanent schools (elementary, 
middle, and high schools).  The Draft EIR fails to acknowledge the impacts to the District 
with regards to the following areas: 

1) Interim facilities – The Draft EIR provide no phasing schedule with regards to the 
development of the Project.  As such, the District is unable to identify the time 
frame as to when permanent school facilities will be required and the availability 
of financing for such school facilities.  Without permanent school facilities, 
interim facilities will be required which will have an impact on the District’s 
existing school facilities utilization and will result in additional costs.  The Draft 
EIR fails to addressed this topic in the Draft EIR, 

2) Central Service Support or District-wide Support Facilities – The increase in 
school facilities, increase in student enrollments and District employees, and 
modifications to the District’s operations will require additional District-wide 
facilities.  These additional District-wide facilities include a) administrative 
offices; b) warehousing and storage; c) food service; d) transportation and bussing 
facilities and rolling stock (busses); and d) central technology and computer 
systems.  The Draft EIR fails to addressed this topic in the Draft EIR, 

3) Student Transportation and Bussing – The Draft EIR provides no analysis of the 
bussing and transportation service and routing that will be required by the Project 
during interim and permanent school development, phasing and operations.  Such 
bussing and transportation to-and-from student residences and schools will have 
financial and operational impacts on the District. 
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These topics need to be addressed in the Draft EIR in order to provide a complete and 
comprehensive analysis of the project-specific and the cumulative impacts on the District 
and the required mitigation measures to reduce the impacts to a level of less-than-
significant.

In the event that a school facilities and services program is not developed for the Project 
to the satisfaction of the District, the Project will have significant effects on the existing 
schools and operations of the District which are currently focused within the City of Los 
Banos and its sphere of influence area.  This will have serious consequences on the 
health, safety and general welfare of the constituents of the District and the City of Los 
Banos, and will adversely affect the educational quality of the District. 

These are major flaws in the Draft EIR that requires re-drafting of the Draft EIR and 
subsequent re-circulation.

Premature Processing of the Project

The Project is currently being process through the County of Merced.  Chapter 1 of the 
EIR presents a summary history of the Project which appears to indicate that the Project 
has been in the planning stages since August 1989.  This Project appears to be one of the 
largest community plans to ever be process in the County, and is certainly the largest that 
has ever been considered by the County in the western portion of the County. 

At the same time that the County is processing the Community Plan and the Draft 
EIR, the County is processing a review and update of the County’s General Plan.  In 
the spring of 2006, the County began a three-year process to update the County 
General Plan.  The County acknowledges that “the last comprehensive update to the 
Merced County General Plan was completed in 1990.  The current plan has outdated 
information, assumptions, and projections.  General plans typically look 15-25 years 
into the future.  This process also provides a chance for the community to evaluate the 
existing plan, current trends and issues, and update policies where necessary in order 
to adequately meet the future needs of the County.” 

The State of California Office of Planning and Research has records on the current 
status of the County General Plan.  Those records show the status of the General Plan 
elements.  Because of the various years in when the General Plan Elements were 
adopted, it is evident that there are inter- and intra inconsistencies between the 
General Plan Elements.  This is a violation of State requirements.  Until these 
inconsistencies are addressed and resolved and until the General Plan Elements are 
brought into conformity with State requirements and regulations, the County should 
be deferring any decisions on major land use issues until this process is complete.  
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This is a major topic that should be disclosed in the Draft EIR and discussed in detail 
so that full disclosure is provided. 
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The County also acknowledges that the General Plan establishes policies for 
regulating new development projects within the unincorporated portions of the county.
These policies are then translated into implementation tools (such as the zoning 
ordinance, subdivision regulations, and design guidelines) to assure that the County's 
vision is implemented.  It also serves as a policy guide for how the county will interact 
with the six cities within the county regarding their growth and future expansion 
plans.

The County has posted the following schedule for the review and update of the 
County General Plan: 

Phase Timeline
  1 Program Initiation May 2006 - April 2007  
  2 Background Report May 2006 - April 2007  
  3 Issues and Opportunities &
    Vision February 2007 - November 2007

  4 Alternatives July 2007 - January 2008 
  5 Goals and Policies Report December 2007 - August 2008 
  6 Environmental Impact Report 
    (EIR) April 2008 - September 2008 

  7 Public Review October 2008 - March 2009  

  8 Final Documents and Adoption March 2009 - August 2009 

The Community Plan and the Project is intended to lead to a General Plan amendment 
to create a SUDP. 

It appears to the District that it is premature to be processing such a major land use 
decision for the County prior to the completion of the updating of the General Plan.  In 
addition, it appears that the Project is currently being process under the current 
General Plan goals, policies, objectives and implementation programs that are adopted 
by the County even though they are outdated, as the County has acknowledged.  The 
District would suggest that the process of considering the Community Plan, the 
SUDP, and the Project should be part of the General Plan update and not separated 
from this General Plan update process.  In addition, the Project should be considered 
not based on the General Plan current data and information, goals, policies, objectives, 
and implementation programs, but based on the updated General Plan, and that the 
Draft EIR would be based on this updated information.  To do anything less would be 
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out of compliance with the State Zoning and Planning Laws and the CEQA 
Guidelines.  

Community Plan

The Project entails the approval of a Community Plan.  The Draft Villages of Laguna San 
Luis Community Plan has been prepared and is dated July 2007 (“Community Plan”).  
The Draft EIR is based on the Community Plan, and the other supporting documents set 
forth in the Draft EIR.  In order to adequately review the Draft EIR, the Community Plan 
should have accompanied the Notice of Availability and the Draft EIR.  Without the 
ability to compare the Draft EIR with the contents of the draft Community Plan, the 
commentor cannot provide the level of comments that would be constructive for the 
County.  The Draft EIR should be re-circulated along with the Draft Community Plan, so 
that additional comments can be offered following the review and comparison of both 
documents. 

However, the District notes that the Community Plan states: 

“Schools

The Villages CP is within the boundaries of the Los Banos Unified School District 
(LBUSD).  LBUSD recognizes that residential development within the Villages CP 
will require additional school facilities.  The ultimate requirement for school facilities 
within the Villages CP will be based on the number of students generated from 
residential development.  The demand for schools may vary depending on the actual 
type and number of housing units built in each land use category.  The phased 
acquisition and precise location of school sites are dependent on the timing of 
development and will be determined in conjunction with each Implementation Plan 
application, in coordination with the LBUSD. 

The Villages SUDP Diagram identifies general locations for the provision of school 
sites within the Villages CP based upon student generation rates provided by the 
LBUSD.  One high school site (40 acres) has been reserved which is centrally located 
to conveniently serve the entire community.  Seven elementary school sites (each 10 
acres) (with an eighth site planned for the Urban Reserve area), and three middle 
school sites (each 20 acres) have also been identified.  The CP assumes a maximum 
student population of 750 at each elementary school.” 

Following herein are the comments of the District with regards to the adequacy of this 
stated intent in the Community Plan as discussed in the Draft EIR. 
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Description of Proposal

Section 15124 of the CEQA Guidelines sets forth the following items that need to be 
included in the description of the Project in the Draft EIR: 

“The description of the project shall contain the following information but should not 
supply extensive detail beyond that needed for evaluation and review of the 
environmental impact. 

(a) The precise location and boundaries of the proposed project shall be shown on 
a detailed map, preferably topographic.  The location of the project shall also 
appear on a regional map. 

(b) A statement of objectives sought by the proposed project.  A clearly written 
statement of objectives will help the lead agency develop a reasonable range of 
alternatives to evaluate in the EIR and will aid the decision makers in preparing 
findings or a statement of overriding considerations, if necessary.  The statement 
of objectives should include the underlying purpose of the project. 

(c) A general description of the project's technical, economic, and environmental 
characteristics, considering the principal engineering proposals if any and 
supporting public service facilities. 

(d) A statement briefly describing the intended uses of the EIR. 

(1) This statement shall include, to the extent that the information is known to 
the Lead Agency, 

(A) A list of the agencies that are expected to use the EIR in their 
decision-making, and 

(B) A list of permits and other approvals required to implement the 
project.

(C) A list of related environmental review and consultation requirements 
required by federal, state, or local laws, regulations, or policies.  To the 
fullest extent possible, the lead agency should integrate CEQA review 
with these related environmental review and consultation requirements. 

(2) If a public agency must make more than one decision on a project, all its 
decisions subject to CEQA should be listed, preferably in the order in which they 
will occur.  On request, the Office of Planning and Research will provide 
assistance in identifying state permits for a project.” 
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Section 3.3 of the Draft EIR provides the Project Objectives: as follows: 

“ 3.3 PROJECT OBJECTIVES 

The project has been developed to meet the following objectives: 

Provide a structured planning process that guides future development 
according to the goals, policies, and objectives established in the 
Community Plan. 

Provide a mechanism to carry out and augment Merced County General 
Plan goals, policies, and objectives while meeting regional growth and 
development needs. 

Provide guidelines for the use of regional resources that take 
environmental concerns into consideration. 

Plan an integrated community of balanced land uses and urban regional 
services designed to promote a high quality of life. 

Plan for an economically viable, self-sustaining community where 
employment opportunities are provided in proportion to the population 
generated within the community. 

Provide adequate support services for local residents. 

Provide an alternative to growth and development within and surrounding 
existing communities in the County 

long-term dependency upon vehicular travel to areas outside the 
community. (Note:  The District notes that this was stated in the Draft 
EIR as an incomplete sentence.  It is unclear as to what this means).

Establish a comprehensive implementation framework that provides long-
term guidance and direction for future development and includes 
mechanisms for properly anticipating and implementing infrastructure 
improvements and mitigation requirements. 

Provide planned development funding and financing opportunities to 
support comprehensive planning and resolution of long-term growth 
issues. 
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Provide a diverse range and style of single- and multi-family housing units 
that reflect a variety of socioeconomic and design characteristics. 

Provide a comprehensive land use plan that can accommodate growth in 
western Merced County in a location that avoids use of prime agricultural 
areas on the floor of the San Joaquin Valley. 

Provide a land use plan and circulation concept that complements the 
existing and planned regional circulation network and incorporates 
alternate modes of vehicular and non-vehicular travel so that public 
transportation, bikeways, and trails provide convenient circulation and are 
easily accessible. 

Develop a project that provides sufficient residential, commercial, and 
office/industrial land uses that reduce (Note:  The District notes that this 
was stated in the Draft EIR as an incomplete sentence.  It is unclear as to 
what this means).

Develop Village Centers (VCs) that provide governmental, office, 
business park, commercial, recreational, and a variety of residential 
development opportunities that are in close proximity to one another. 

Create small-scale VCs that foster a small-town atmosphere and character 
and that are economically responsive to a full range of human social 
needs. 

Preclude creation of segregated, strip-style development.  Provide a single, 
coordinated, and comprehensive Implementation Plan for a large region to 
avoid the piecemeal, parcel-by-parcel development that would likely 
develop in the absence of an adopted Community Plan. 

The District is unclear where these objectives come from.  In reviewing the Community 
Plan, these objectives are stated as “Project Objectives”, even though the Draft EIR states 
that “The project has been developed to meet the following objectives”.  The Draft EIR 
should present the goals, policies, and objectives that are stated in the Community Plan 
verbatim so that it is clear what the Project entails.  This needs to be corrected in the 
Draft EIR. 

Even if these Project objectives are applicable to the Project, the District has certain 
reservations as to the objectives of the Project, as follows: 

1) The objective states that the Project is intended to provide a structured 
planning process that guides future development according to the goals, 
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policies, and objectives established in the Community Plan.  These specific 
goals, policies, and objectives needed to be stated in the Draft EIR in order to 
provide a complete project description. 

2) The objective states that the Project is intended to provide a mechanism to 
carry out and augment Merced County General Plan goals, policies, and 
objectives while meeting regional growth and development needs.  As 
previously stated, the County General Plan is under review and update.  
Therefore, the Draft EIR needs to address how this applies to the current 
General Plan goals, policies, and objectives while meeting regional growth 
and development needs, or the updated General Plan goals, policies, and 
objectives while meeting regional growth and development needs. 

3) The objective states that the Project is intended to provide a Plan of an 
integrated community of balanced land uses and urban regional services 
designed to promote a high quality of life.  However, as it relates to school 
facilities, there is no assurance that the school facilities will be provided based 
on the mitigation measures offered as is discussed herein.  Therefore the Draft 
EIR needs to provide evidence as to how this objective is attained. 

4) The objective states that the Project is intended to provide adequate support 
services for local residents.  However, as it relates to school facilities, there is 
no assurance that the school facilities will be provided based on the mitigation 
measures offered as is discussed herein.  Therefore the Draft EIR needs to 
provide evidence as to how this objective is attained. 

5) The objective states that the Project is intended to establish a comprehensive 
implementation framework that provides long-term guidance and direction for 
future development and includes mechanisms for properly anticipating and 
implementing infrastructure improvements and mitigation requirements.  
However, as it relates to school facilities, there is no assurance that the school 
facilities will be provided based on the mitigation measures offered as is 
discussed herein, and that properly anticipating and implementing 
infrastructure improvements and mitigation requirements are provided.  
Therefore the Draft EIR needs to provide evidence as to how this objective is 
attained. 

6) The objective states that the Project is intended to provide planned 
development funding and financing opportunities to support comprehensive 
planning and resolution of long-term growth issues.  There is nothing in the 
Draft EIR which provides evidence that this objective is being met.  Therefore 
the Draft EIR needs to provide evidence as to how this objective is attained. 
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7) The objective states that the Project is intended to provide a land use plan and 
circulation concept that complements the existing and planned regional 
circulation network and incorporates alternate modes of vehicular and non-
vehicular travel so that public transportation, bikeways, and trails provide 
convenient circulation and are easily accessible.  The District notes that the 
modes do not include school busses that need to be considered in the 
integration of the circulation system.  Therefore the Draft EIR needs to 
provide evidence as to how this objective is attained. 

8) The objective states that the Project is intended to develop Village Centers 
(VCs) that provide governmental, office, Business Park, commercial, 
recreational, and a variety of residential development opportunities that are in 
close proximity to one another.  The District notes that school facilities are not 
included in the list of uses.  This needs to be revised to include schools and 
school facilities. 

The District notes several interesting points in these objectives.  First, the objectives do 
not address the need to develop infrastructure and public facilities (including school 
facilities) concurrent with the growth and implementation of the Project.  This needs to 
be addressed in the Draft EIR.  Second, although an objective states to “Provide adequate 
support services for local residents”, there is no discussion as to what support services 
this objective is referring to.  This needs to be addressed in the Draft EIR.  Third, there 
does not appear to be any objective which focuses on public facilities, infrastructure, and 
operations services in terms of adequacy, availability, and acceptability in order to 
provide for the development of a sustainable private and public development 
environment.  This needs to be addressed in the Draft EIR.   

The Draft EIR does not provide quantitative or qualitative analysis that supports the 
conclusion that the Project when developed will attain these objectives or the goals, 
policies, and objectives as contained in the Community Plan.  There is no data in the 
Draft EIR that supports these conclusions.

Section 2.2 of the Draft EIR provides the Project Description Summary as follows: 

“2.2 SUMMARY OF THE PROJECT DESCRIPTION 

The 6,214-acre project site is located west of Interstate 5 (I-5), north and south of 
State Route (SR) 152, and straddles SR 33 to the east and west in the unincorporated 
portion of western Merced County.  The project site is located in the lower foothills 
of the San Joaquin Valley and consists of gently rolling hills, and rural agricultural 
and open space lands bordered by similar land uses on all sides.  Regional and local 
access to the project site is provided by I-5 to the north and south, SR 33 to the north, 
and SR 152 to the east and west. 
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The project site has primarily been used for active and fallowed agricultural 
production (e.g., alfalfa, hay, oats, vineyards, orchards) and grazing land for cattle 
and sheep.  A small portion of the project site near the intersection of SR 33 and SR 
152 supports commercial land uses including a gas station, truck stop, restaurant, 
108-unit recreational vehicle (RV) resort, 59-unit single family housing development, 
and two rural agricultural residences.  The County of Merced operates a solid waste 
landfill located on of Billy Wright Road in the southeast portion of the project site.  
The O’Neill Forebay, part of the San Luis State Recreation Area (SRA), is located 
one-quarter mile to the northwest of the project site between their closest points. 

The project consists of an application for an amendment of the Merced County 
General Plan to establish a Specific Urban Development Plan (SUDP) boundary for 
the 6,214-acre project site, adoption of a Community Plan for the SUDP area, and 
rezone of the project site to match lands use designations of the Community Plan.  
The Community Plan is intended to provide the long-range policies that would guide 
growth and development within the SUDP area consistent with the goals and policies 
outlined in the County General Plan. 

The project would result in the development of a total 15,895 housing units: 547 very 
low-density, 7,546 low-density, 5,158 medium-density; and 1,135 high-density 
housing units, approximately 176 (net) acres of commercial land uses, approximately 
204.5 (net) acres of employment land uses (e.g., office, medical, business park), 180 
(net) acres for public schools, a 41-acre (net) water and wastewater treatment facility, 
and approximately 110 (net) acres for public facilities (e.g., fire stations, police, mass 
transit). Chapter 3, “Project Description” provides a more detailed description of the 
project.”

The Project Descriptions as set forth in Chapter 2 or Chapter 3 of the Draft EIR do not 
provide a general description of the Project's “economic characteristics” considering the 
principal engineering proposals and the required supporting public service facilities.  This 
needs to be corrected and provided in the Draft EIR. 

Section 3.6 describes as summary of the Required Discretionary Actions as follows: 

“3.6 REQUIRED DISCRETIONARY ACTIONS 

Project approval requires the lead agency (and responsible agencies) to approve the 
project or project components, issue required permits, or affirm compliance with 
agency requirements.  The County of Merced is the lead agency for the Villages of 
Laguna San Luis Community Plan project.  A lead agency, as defined in Section 
15367 of the State CEQA Guidelines, is “the public agency that has the principal 
responsibility for carrying out or approving a project.”  Described below are the 
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environmental review process and the project review process (evaluation of the 
entitlements sought by the project applicant for the Community Plan project that the 
County would consider during its review). 

ENVIRONMENTAL REVIEW PROCESS 

The DEIR would be circulated for public review and comment, as described 
in Chapter 1, “Introduction.” 

After the close of the public review period for the DEIR, the Final EIR, 
consisting of all comments received on the DEIR together with responses to 
those comments and necessary changes to the EIR text, would be prepared 
and circulated to public agencies for a 10-day review period. 

After the close of the 10-day review period, the County of Merced Planning 
Commission would hold a public meeting at which it would consider the 
adequacy of the Final EIR, after which the Planning Commission will 
recommend approval, conditional approval, or denial of project application to 
the Board of Supervisors. 

The Board of Supervisors would then hold a public meeting at which time it 
would decide whether to certify the Final EIR. 

PROJECT REVIEW PROCESS 

After reviewing the Final EIR, the Planning Commission would consider the 
merits of the project.  This consideration (and generally does) could occur 
during the same public meeting at which it considers the adequacy of the Final 
EIR.  The Planning Commission would hold a public hearing at which 
individuals and public agencies can comment on the merits of the project, 
after which the Planning Commission will recommend approval, conditional 
approval, or denial of project application to the Board of Supervisors. 

The Board of Supervisors would then hold a public meeting at which time it 
would decide whether to approve, conditionally approve, or deny the project. 

Entitlement actions under consideration by the County during its review of the 
project would include whether to: 

• recommend approval of a rezone of the project site from agriculture 
and highway interchange commercial designations to zoning 
designations consistent with the proposed development plan and 
County zoning code; 
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• recommend amendment of the Merced County zoning ordinance to 
include a new zoning designation (i.e., single family residential [R-1-
3500]) which would allow for the development of single family 
residential units (on lots sizes between 3,500 and 5,000 square feet), 
institutional, and public facility land uses; 

• adopt Villages of Laguna San Luis SUDP Community Plan; 

• recommend approval of a General Plan Amendment to create a SUDP; 
adopt the community plan; and amend the County land use 
designations of agriculture, foothill, and highway interchange center to 
very low density residential, low-density residential, medium-density 
residential, high-density residential, neighborhood park/community 
park/village center park/open space, institutional, business park, 
neighborhood commercial, general commercial, village center 
commercial, regional commercial, village center; 

• recommend approval of the project’s conceptual financing plan 
(Villages of Laguna San Luis Finance Plan); 

• recommend approval of the projects SB 610 WSA; 

• recommend disestablishment of agricultural preserve on project site; 

• recommend approval of large lot tentative subdivision map; and 

• Recommend approval of development agreements for the project. 

After all project entitlements are obtained from the County of Merced, other 
responsible agencies would consider the project and associated entitlements 
when considering permitting or other related actions.  Examples of potential 
responsible agency actions that could be required for this project are provided 
in Section 1.3, “Lead and Responsible Agencies.” 

Although there a number of agencies that have discretionary decision-making with 
regards to the approvals and implementation of the Project.  There are also other agencies 
that do not have direct discretionary approvals, but have decision-making responsibilities 
with regards to the implementation of the infrastructure and public facilities that will be 
required by the Project.  This decision-making process will require discretionary 
approvals of other environmental documents and subsequent approvals of those projects 
which are required to fulfill the requirements of the Community Plan.  One such agency 
is the District who will be required to provide for the land acquisition and construction of 
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school projects which have financial consequences on the District and the constituents of 
the District in the hundreds of millions of dollars, and which in of themselves will require 
environmental documentation, identification of impacts, and mitigation measures. 

These conditions of additional discretionary actions should be identified in the Draft EIR.  
In addition and based on the level of specificity as is known, the Draft EIR should 
address the project-specific and cumulative impacts of the land acquisition and 
construction of school within the Project that will be required in order for the Draft EIR 
to further stand as a tiered environmental document for those subsequent development 
and project activities.  Although the specific sites of school facilities are not known, a 
program analysis can and should be included within the Draft EIR.

Section 2.3 described a summary of the Project Alternatives as follows: 

“2.3 SUMMARY OF PROJECT ALTERNATIVES 

Project alternatives are intended to be developed to reduce or eliminate the potentially 
significant adverse environmental effects of the project while attempting to meet the 
project objectives.  An Environmental Impact Report (EIR) is required to contain a 
discussion of a reasonable range of alternatives to the proposed project that could 
feasibly attain the basic objectives of the project (California Environmental Quality 
Act [CEQA] Guidelines, Section 15126.6[a]). 

The following sections summarize the alternatives to the Villages of Laguna San Luis 
project that are addressed in this DEIR.  Chapter 6, “Alternatives to the Proposed 
Project” provides a more detailed description of these alternatives as well as other 
alternatives that were considered but rejected for reason of infeasibility. 

2.3.1 NO PROJECT ALTERNATIVE 

The key objective of the No Project Alternative is to continue existing land use 
activities on the project site.  Under this alternative, current land use designations and 
zoning would guide future development.  The past and present use of the project site 
is primarily agricultural, with varying proportions and intensities of cultivated and 
fallow lands.  Currently, most of the agricultural land on the project site is fallow.  
Current land use and zoning designations (i.e., agriculture, foothill, highway 
interchange center, agricultural residential, public use) would allow for the 
development of approximately 35 residential units (a total of 114 residents based on a 
factor of 3.25 persons per household [Merced County 2003]) within the 6,214-acre 
project area.  In addition, the area within ½-mile of the intersection of I-5 and SR 152 
is designated for highway interchange center land uses, which would allow the 
development of a variety of retail and commercial-related land uses that serve the 
needs of travelers.  This alternative would not develop the project site with urban land 
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uses and the project site would continue to operate in its existing agricultural and 
open space capacity. 

2.3.2 LOW DENSITY ALTERNATIVE 

The key objective of the Low Density Alternative is to avoid or reduce several of the 
significant and significant and unavoidable environmental impacts identified for the 
project including impacts to farmland, noise, air quality, and sensitive habitat and 
species.  This alternative is designed to reduce the development density of the project 
to avoid one or more of the project’s significant and unavoidable impacts. 

This alternative assumes generally the same land use plan as the proposed project 
shown in Exhibit 3-3 of Chapter 3, “Project Description,” and would develop the 
same number of acres (3,722 acres), but considers potential development in terms of 
the lower limits of the density ranges within each land use category.  This alternative 
would construct up to 12,557 residential units resulting in the generation of 
approximately 35,371 residents, and development of 3,303,500 square feet of 
commercial/industrial uses.  Although this alternative would result in approximately 
20% less development than under the proposed project, the area disturbed by urban 
development would be similar to the proposed project. 

2.3.3 MITIGATED ALTERNATIVE 

The Mitigated Alternative is designed to reduce the development footprint of the 
project to avoid one or more of the project’s significant and unavoidable impacts.  
The project would result in significant impacts in the areas of substantial alteration of 
the visual character of the project site, conversion of prime farmland, air emissions, 
noise, and utilities and service systems. 

The Mitigated Alternative would be developed on approximately 1,861 acres (a 50 
percent reduction compared to the proposed project) of the project site (see Exhibit 6-
1) and would be designed to locate urban land uses closest to regional access routes 
(i.e., SR 33, SR 152, I-5), reduce the amount of productive farmland converted to 
urban land uses, and decrease impacts to sensitive biological resources (e.g., kit fox 
habitat, Swainson’s hawk foraging habitat).  This alternative would result in the 
development of approximately 7,948 residential units, approximately 2,149,067 
square feet of commercial/retail and industrial development, and would result in the 
generation of 22,387 residents.  As shown in Exhibit 6-1, development would be 
concentrated closest to SR 152 thereby keeping the southernmost portions of the 
project site undeveloped and continuing in their existing state.  These areas are 
currently in fallow condition, incorporate soils identified as farmland of statewide 
importance and prime farmland, and contain habitat for kit fox and Swainson’s hawk 
foraging.
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2.3.4 ENVIRONMENTALLY SUPERIOR ALTERNATIVE 

In addition to the discussion and comparison of impacts of the alternatives to the 
proposed project, CEQA requires that the “environmentally superior” alternative 
among the alternatives considered be selected and the reasons for such selection 
disclosed.  In general, the environmentally superior alternative is the alternative that 
would generate the fewest or least severe adverse impacts.  In the case of the project, 
the No Project alternative is the environmentally superior alternative because it would 
not create any new site-specific adverse environmental impacts as very little 
development would occur on the project site.  However, CEQA requires the 
identification of another alternative as environmentally superior when the “no 
project” alternative is identified as such (State CEQA Guidelines Section 
15126[e][2]). 

The Low Density Alternative would be environmentally superior to the project 
because this alternative would reduce the project’s significant air quality; hydrology, 
drainage and water quality; public services; and transportation impacts.  Further, this 
alternative would reduce the project’s significant and unavoidable impacts related to 
aesthetics, agricultural resources, air quality, noise, utilities and service systems, 
transportation, and construction of water and wastewater treatment facilities.  This 
alternative would also meet most project objectives. 

The Mitigated Alternative would both be environmentally superior to the project and 
to the Low Density Alternative because this alternative would substantially reduce (to 
a greater degree than the Low Density Alternative) the project’s significant and 
unavoidable aesthetic, agricultural resources, air quality, noise, utility and service 
systems, transportation; and construction of water and wastewater treatment facilities 
impacts.  This alternative would also reduce the project’s land use, biological 
resources, and agricultural resources impacts.  Further, the Mitigated Alternative 
would reduce the project’s significant impacts to agricultural resources, biological 
resources, and land use by greater degree than the Low Density Alternative.  This 
alternative would meet most project objectives.” 

The District agrees that Project alternatives are intended to be developed to reduce or 
eliminate the potentially significant adverse environmental effects of the Project while 
attempting to meet the Project objectives.  An Environmental Impact Report (EIR) is 
required to contain a discussion of a reasonable range of alternatives to the proposed 
Project that could feasibly attain the basic objectives of the Project.  However, as is 
discussed herein there are a number of Project alternatives that the District would have 
offered as a part of the NOP process if the District would have received the NOP, and 
which would reduce or eliminate the potentially significant adverse environmental effects 
of the Project.  The District would suggest that the additional Project alternatives 
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discussed further in these comments be included in the Draft EIR and be evaluated 
accordingly.  

Section 2.4 described a summary of the Known Controversial Issues as follows: 

“2.4 SUMMARY OF KNOWN CONTROVERSIAL ISSUES 

The CEQA Guidelines require that the summary of an EIR include a synopsis of 
known issues of controversy that have been raised by agencies and the public (CEQA 
Guidelines Section 15123).  A Notice of Preparation (NOP) for the Villages of 
Laguna San Luis project was released on January 14, 2005.  The following is a 
summary of the most controversial issues that were received during the NOP 
comment periods: 

loss of open space/farmland/habitat; 

wastewater treatment facilities; 

construction and operational air quality; 

endangered species issues; 

water supply; and 

traffic operations along I-5 and SR 152. 

A copy of the NOP and a complete listing of the letters received during the comment 
periods including a transcript from the public meeting are provided in Appendix A. 

As previously noted, the District did not receive a NOP.  However, it has been know by 
the County that school facilities, school facilities overcrowding, and the funding of 
school facilities in order to adequately accommodate student generations within the 
District has been a significant area of controversy for the District for more than five 
years.  The County is well aware of this controversy and has been directly and indirectly 
involved in this controversey.  The Draft EIR has failed to acknowledge this controversy, 
but only identifying controversies that came as a result of the NOP process.  This is an 
error in the Draft EIR which should be addressed. 

In addition, the District has brought to the attention of the County that the Draft EIR is 
inadequate in terms of the NOP process and contents of the Draft EIR.  The Draft EIR 
states that a copy of the NOP and a complete listing of the letters received during the 
comment period, including a transcript from the public meeting are provided in Appendix 
A.  As noted, Appendix A includes the Transmittal - Notice of Preparation November 
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2004, the Villages of Laguna San Luis Project Initial Study Draft November 5, 2005, and 
the Environmental Checklist Form.  The Draft EIR does not provide an original signed 
copy of the NOP or any complete listing of the letters received during the comment 
period, including a transcript from the public meeting.  In addition, there are no letters 
included in Appendix A of the Draft EIR. 

The Draft EIR does not identify the District as an agency that is expected to use the Draft 
EIR in their decision-making with regards to the mitigation of impacts on the school 
facilities; the planning, design and development of schools; and the acquisition of school 
sites within the Project.  There are other examples which would support that the Draft 
EIR has not complied with the provisions of Section 15124 of the CEQA Guidelines.  
This needs to be corrected and addressed in the Draft EIR.

District Analysis and Review of Project Impacts

As previously noted the District did not provide a response to the January 2005 NOP due 
to the fact that no NOP was received by the District.  Therefore, these comments are the 
first opportunity for the District to offer its comments as to what should be included in 
the Draft EIR.  The District would request that the comments be considered and that the 
Draft EIR be revised accordingly and re-circulated for review. 

The Draft EIR states the following Existing Conditions in Section 5.6.2 with regards to 
schools:

“PUBLIC SCHOOLS

The project site is within the jurisdiction of the Los Banos Unified School District 
(LBUSD).  There are 10 schools in the district: six elementary schools (grades K–6), 
one intermediate school (grades 5–6), one junior high school (grades 7–8), one high 
school (grades 9–12), and one continuation high school.  This does not include the 
alternative learning continuation high school, Los Banos Community Day School, 
which is run by both LBUSD and the Merced County Office of Education (LBUSD 
2006).

On a district level, LBUSD is operating at or near capacity for its elementary, junior 
high, and high schools.  The average growth rate in the LBUSD is 6.7% per year.  All 
schools in the district are currently using portable classrooms.  Charleston 
Elementary, Los Banos Elementary, and Los Banos Junior High schools are unable to 
accommodate further portable classrooms.  In addition, Henry Miller Elementary, Los 
Banos Elementary, R.M. Miano Elementary, Lorena Falasco Elementary, and 
Westside Union Intermediate are currently operating multitrack year-round schedules.  
Los Banos Junior High School is not currently operating a multi-track year-round 
schedule but will begin a year-round school schedule in the 2006-2007 school year.  
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Table 5.6-1 lists the 2004-2005 enrollment for the LBUSD’s schools (LBUSD 2006).  
The exact capacity levels and enrollment figures change frequently as more portable 
classrooms are added and additional students enroll in the district.

The LBUSD recently adopted a goal that limits kindergarten through 3rd grade 
enrollment to 20 students per classroom.  The LBSUD considers the ideal enrollment 
for elementary, junior high, and high schools to be an average of 30 students or fewer 
per classroom.  Currently, the average enrollment for elementary schools and junior 
high schools is 31 students per classroom, the high school is 34 students per 
classroom, and the average enrollment at the alternative high school is 23 students per 
classroom.  Table 5.6-2 identifies the 2004–2005 school year enrollment for each 
school in the LBUSD. 

Currently, no schools exist within the project site.  Elementary school students 
(grades K–5) living in the vicinity of the project attend Volta Elementary School at 
24307 West Ingomar Grade (approximately 8 miles east from the project site).  Junior 
high school students (grades 5 to 6, and grades 7 and 8) living in the vicinity of the 
project attend either Westside Union Intermediate School (grades 5 and 6) at 659 K 
Street, approximately 9.5 miles east of the project site, or Los Banos Junior High 
School (grades 7 and 8) at 1750 San Luis Street, approximately 11 miles east of the 
project site.  High school students (grades 9–12) living in the vicinity of the project 
attend Los Banos High School at 1966 11th Street, approximately 10.5 miles east of 
the project site. 
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To accommodate growth and maintain teacher-student ratios, the LBUSD plans to 
begin construction on an elementary and high school in 2007 and a new middle 
school in 2009.  However Measure A1, which would have secured a bond to provide 
the LBUSD with funds for the construction of these schools, did not pass on the May 
24, 2005, ballot.  Between 1992 and 2004, district enrollment doubled and enrollment 
is projected to double again in the next 15 years (LBUSD 2005). 

The school district is funded by 50% state and 50% local sources.  The district can 
receive local funding through developer impact fees, tax revenue from Mello-Roos 
districts, and General Obligation (GO) bonds.  Developer impact fees are the major 
source of funding for the district.  The LBUSD Board is currently requiring the 
payment of Level II school impact fees that are higher than the statutory fee pursuant 
to SB 50 (1998) requirements (described in Section 5.6-3, “Regulatory Setting”).  
Currently, Level II fees for residential development are $3.69 per square foot and 
$0.42 per square foot for commercial/industrial construction (School Facility 
Consultants 2006a, 2006b).  Developer fees may be used to finance new schools and 
equipment, and to reconstruct existing facilities to maintain adequate housing for all 
the district’s students.  Mello-Roos districts are defined tax areas usually associated 
with new residential subdivisions, which are often used for additional school taxes.” 

There is considerable additional discussion that should be added to the Draft EIR which 
would provide an accurate accounting and detailed explanation of the existing conditions 
of the District.  In order for decision makers to understand the impacts on the District, the 
decision makers need to fully understand the existing conditions. 

Therefore, the District would suggest that the County revised the Draft EIR to include 
additional information that would address the following items: 
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1) The historical enrollments and enrollment growth rates of the District from 2000 
to the current school year (e.g. 2007-2008, or at a minimum 2006-2007). 

2) The current enrollment of each school within the District by grade level for the 
most recent school year of 2006-2007. 

3) The current number of permanent and portable classrooms of each school by 
grade level as of September 1, 2007. 

4) The current capacity of the each school by permanent and portable classrooms by 
grade level as of September 1, 2007. 

5) The age and conditions of all portable classrooms as of September 1, 2007. 

6) The original design capacity of each school in comparison to the current State 
Department of Education standards. 

7) The current site acreage of each school in comparison the State Guidelines based 
on the current enrollment and capacity of each school site. 

8) An historical analysis of the increasing cost to develop elementary, middle, and 
high schools for the period from 1998 through 2007. 

9) A description of the current State School Facilities Financing Program and the 
District’s eligibility for State funding. 

The District suggests that the discussion in the Draft EIR is an inadequate, incomplete, 
and factually inaccurate explanation of the existing conditions of the District. 

There are several examples of this as follows: 

1) Draft EIR presents an erroneous presentation of the funding of schools.  The Draft 
EIR states “The school district is funded by 50% state and 50% local sources.”  
This is incorrect.  Although the State School Facilities Financing Program is 
intended to be a 50/50 program, the formula for the State’s share of the funding in 
comparison to the increasing costs of facilities results in a State percentage which 
is more in the range of 27%-37% of the total cost of facilities depending on the 
grade configuration, the capacity of the school, and the location of the school.  On 
the average the States percentage of participation is approximately 35%.  This 
leaves a local share of 65%. 

2) The Draft EIR fails to acknowledge that the State School Facilities Financing 
Program does not fund interim facilities, central service support or District-wide 
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support facilities, and transportation and bussing facilities.  These are cost that are 
funding through only local sources of financing. 

3) The Draft EIR fails to provide a complete and accurate analysis of the States 
School Facilities Financing Program in order for the Draft EIR to provide an 
accurate analysis of the funding of school facilities. 

4) The Draft EIR states “The district can receive local funding through developer 
impact fees, tax revenue from Mello-Roos districts, and General Obligation (GO) 
bonds.”  Although this is a correct statement, the statement is incomplete.  The 
District's ability of obtaining developer impact fees is limited to the statutory 
requirements.  School impacts fees represent approximately 25% of the cost of 
facilities and are limited by the Section 65995 et.  seq. of the Government Code as 
provide for through SB 50.  The District would suggest that the Draft EIR needs 
to provide a complete and accurate analysis of the provisions of SB 50 which 
limit the District ability to gain statutory development fees and to mitigate the 
impacts of the Project in order for the Draft EIR to provide an accurate analysis of 
the funding of school facilities. 

5) Draft EIR appears to suggest that the Mello-Roos Community Facilities District is 
a financing program the District can use to fund school facilities.  The Draft EIR 
fails to acknowledge that the District’s ability to implement such financing 
requires the approval of the property owners in the Project and further is limited 
by the provisions of the Mello-Roos Community Facilities District Act and 
market conditions.  The District would suggest that the Draft EIR needs to 
provide a complete and accurate analysis of the provisions of the Mello-Roos 
Community Facilities District Act and the District ability to utilize these 
provisions to mitigate the impacts of the Project in order for the Draft EIR to 
provide an accurate analysis of the funding of school facilities. 

6) The Draft EIR appears to suggest that General Obligation Bonds are a financing 
program the District can use to fund school facilities.  The Draft EIR fails to 
acknowledge that the District’s ability to implement such financing requires the 
approval of the constituents of the District and further is limited by the applicable 
provisions of State law and market conditions.  The District would suggest that 
the Draft EIR needs to provide a complete and accurate analysis of the provisions 
of the State law applicable to General Obligations bonds and special taxes and the 
District ability to utilize these provisions to mitigate the impacts of the Project in 
order for the Draft EIR to provide an accurate analysis of the funding of school 
facilities. 

7) The Draft EIR states “Developer impact fees are the major source of funding for 
the district”.  It goes on to state that “The LBUSD Board is currently requiring the 
payment of Level II school impact fees that are higher than the statutory fee 
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pursuant to SB 50 (1998) requirements (described in Section 5.6-3, “Regulatory 
Setting”).”  It is noted that Level II school impact fees are “statutory fees pursuant 
to SB 50. 

8) The Draft EIR states “Currently, Level II fees for residential development are 
$3.69 per square foot and $0.42 per square foot for commercial/industrial
construction (School Facility Consultants 2006a, 2006b).  Developer fees may be 
used to finance new schools and equipment, and to reconstruct existing facilities 
to maintain adequate housing for all the District’s students.”  It is unclear why this 
information is included in the discussion of Existing Conditions if it is not used to 
conduct and analysis of the impacts of the Project and to offer adequate mitigation 
measures  The District would suggest that the Draft EIR project the cost of school 
facilities, interim school facilities, central service support or District-wide support 
facilities, and transportation and bussing facilities and then conduct a calculation 
of the statutory development impact fees to be paid by the Project to determine 
the “gap” in funding (cost less fees), in order to determine if the Project school 
facilities requirements can be met. 

9) The Draft EIR states “Mello-Roos districts are defined tax areas usually 
associated with new residential subdivisions, which are often used for additional 
school taxes.”  This discussion is superficial and does not provide a complete and 
accurate understanding of the use of Mello-Roos Community Facilities Districts. 

10) The Draft EIR provides data that is outdated, such as stating the enrollment of the 
schools using 2004-2005 school year data, instead of using the 2006-2007 data 
which was readily available from the District.  The most up to date data should be 
used in the Draft EIR, so that accurate comparisons can be provided. 

11) The Draft EIR fails to provide data on the District’s transportation and bussing 
program that will be affected by the Project.  District rolling stock, routes, hours 
of operations, and operating cost data needs to be provided as a part of the 
description of the existing conditions, so that the impacts of the Project on the 
District’s transportation and busing operations can be accurately determined. 

12) The Draft EIR fails to provide data on the District adult education programs, 
including enrollment data, facilities, and operations.  This data needs to be 
provided as a part of the description of the existing conditions, so that the impacts 
of the Project on the District’s adult education programs can be accurately 
determined. 

13) The Draft EIR fails to provide data on the District’s special education programs 
including enrollment data, facilities, and operations.  This data needs to be 
provided as a part of the description of the existing conditions, so that the impacts 
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of the Project on the District’s special education programs can be accurately 
determined. 

14) The Draft EIR fails to provide a description of how District’s school sites are used 
for recreational activities and open space which benefit the community and the 
City of Los Banos.  This data is important to understand the loss of such 
recreational activities and open space as a result of the need to use current school 
sites a locations for future classrooms that would be required by the Project in 
terms of interim and future portable facilities.   

The District is currently considered overcrowded.  It is projected to continue to be 
overcrowded in the future based on the already approved land use and development 
projects in the District.  Based on the proposed planning of new residential development 
projects within the District and without substantial expansion of the District’s schools and 
central service support or District-wide support facilities, the District will find itself in a 
condition of further overcrowding without the provisions of adequate facilities.  
Overcrowded schools have a variety of the consequences, which include, but are not 
limited to: 

1) Deteriorated educational relationships between students and teachers resulting 
in reduced test scores; 

2) Student emotional, social and psychological problems in the classroom, in the 
yards, and in the community; 

3) Lower moral on the part of the teachers and employees and a lack of trust and 
confidence by the parents; 

4) Inability to conduct some activities due to physical limitations or results in 
having to change normal operations of the school to abnormal operations; 

5) Increased traffic and circulation problems around schools and increased 
bussing throughout the community; 

6) Bussing results in the need for the District to spend educational funds on 
busses, bus operations, and bus drivers; and 

7) The need to re-direct general funds revenues needed for salaries and employee 
benefits, and operational and administrative changes that are inefficient. 

All of these are considered environmental impacts under CEQA and the CEQA 
Guidelines.  Therefore, the Draft EIR should have reviewed the project-specific and 
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cumulative impacts of the Project in conjunction with all formal and informal planning 
processes that are known by the County. 

Based on the Project description, the District has determined the student generation 
impacts on the District.  These impacts should be evaluated in detail and with accuracy in 
the Draft EIR in order to offer a full and complete disclosure of the impacts of the Project 
and to enable the County to make a full and informed decision on the Project and the 
entitlement applications. 

The District notes that the costs of facilities are increasing, land acquisition costs are 
increasing, and central service support or District-wide support facilities to accommodate 
existing students are inadequate and needs to be funded if the District is to continue to 
provide the quality of education, services and facilities that is desired by the constituents 
of the District.  In addition, development fee funds and State School Facility Program 
financing is inadequate to fund the facilities required by the District.  Therefore, 
additional mitigation will be required in order to accommodate the students generated by 
the Project. 

The Draft EIR provides the following table that shows the projected students that would 
be generated by the Project.  The District is clearly unable to accommodate any of the 
students within the existing facilities of the District.
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The Draft EIR provides a summary of the limitations of SB50 with regards to Level I, 
Level II and Level III statutory development fees, as follows: 

“Education Code Section 17620 authorizes school districts to levy a fee, charge, 
dedication, or other requirement against any development project for the construction 
or reconstruction of school facilities, provided that the district can show justification 
for levying of fees.  Government Code 65995 limits the fee to be collected to the 
statutory fee unless a school district conducts a Facility Needs Assessment 
(Government Code Section 65995.6) and meets certain conditions.  SB 50 (1998) 
instituted a new school facility program by which school districts can apply for state 
construction and modernization funds.  This legislation imposed limitations on the 
power of cities and counties to require mitigation for school facilities impacts as a 
condition of approving new development.  It also provided the authority for school 
districts to levy fees at three different levels: 
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Level I fees are the current statutory fees allowed under Education Code 
Section 17620.  As mentioned above, this code section authorizes school 
districts to levy a fee against residential and commercial construction to fund 
school construction or reconstruction.  These fees, currently $2.24 per square 
foot for residential construction and $0.36 per square foot for commercial 
construction, were increased in January 2004 and will increase every 2 years 
thereafter in accordance with the statewide cost index for Class B construction 
as determined by the State Allocation Board. 

Level II developer fees are outlined in Government Code Section 65995.5.  
This section allows a school district to impose a higher fee on residential 
construction if certain conditions are met.  These conditions include having a 
substantial percentage of students on multi-track year-round scheduling, 
having an assumed debt equal to 15–30% of the district’s bonding capacity 
(the percentage is based on revenue sources for repayment), having at least 
20% of the district’s teaching stations housed in relocatable classrooms, and 
having placed a local bond on the ballot in the past 4 years that received at 
least 50% plus one of the votes cast.  A Facility Needs Assessment must 
demonstrate that the need for new school facilities for unhoused pupils is 
attributable to projected enrollment growth from the construction of new 
residential units over the next 5 years.

Level III developer fees are outlined in Government Code Section 655995.7.  
This code section authorizes a school district that has been approved to collect 
Level II fees to collect a higher fee on residential construction if state funding 
becomes unavailable.  This fee is equal to twice the amount of Level II fees.  
However, if a district eventually receives state funding, this excess fee may be 
reimbursed to the developers or subtracted from the amount of state funding.” 

This analysis is incomplete and is further discussed in these comments. 

The District has successfully negotiated school impact mitigation agreements with a 
number of developers within the District as a result of a cooperative relationship between 
the developers, the City of Los Banos, and the District.  These agreements provide a 
school facilities financing program in excess of Level II statutory fees.  They provide for 
the payment of specific fees at the time of issuance of Certificate of Compliance and an 
additional special tax through a Mello-Roos Community Facilities District.  This standard 
base agreement was a result of negotiated terms and conditions which was based on 
development occurring within the urban core of the District assuming that certain interim 
school facilities, bussing operations, and central core facilities readily available within 
this urban core of the District. 
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The District is unable to provide school facilities and educational programs to the Project 
in the same way that they provide school facilities and educational programs within the 
urban core of the District.  As such, any mitigation program to address the school 
facilities and educational programs required for the Project needs to incorporate the 
following:

1) The current development mitigation agreement with updated numbers as a base 
document for the Project; 

2) Modified of the current development mitigation agreement to include mitigation 
associated with: 

a. Central support facilities (administrative offices, warehouse and storage, 
food service facilities, transportation and bussing facilities, and central 
technology facilities); 

b. Bussing and transportation services; 

c. Interim facilities; 

d. Dedication of the required school sites; and 

e. Condition and timing of school sites when they are conveyed to the 
District.

3) Financing vehicles and creative planning that will be advantageous for the Project 
(i.e. JCFA CFD’s, joint use facilities, reduction of site sizes adjacent to parks, 
“cookie cutter” schools, value engineering, etc.) 

The District would suggest that the District’s current school facilities mitigation program 
should be discussed in the Draft EIR, and the additional mitigation requirements need to 
be included for a) central support facilities (administrative offices, warehouse and 
storage, food service facilities, transportation and bussing facilities, and central 
technology facilities); b) bussing and transportation services; c) interim facilities; d) 
dedication of the required school sites; and e) condition and timing of school sites when 
they are conveyed to the District, all of which would benefit the Project. 

In the event that the District is unable to fund the local share of the cost of school 
facilities, then the District will have to continue with its multi-track year-round program, 
modify attendance area boundaries, program double-session schedules, load classrooms 
with students in excess of District and State standards, and house students in inadequate 
and inappropriate school facilities, etc. throughout the District.  This will affect the 
overall operation and administration of the District and the students, employees, and 
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constituents affected by such actions and needs to be addressed in the Draft EIR.  This 
will have physical, social, financial, and psychological effects on the students, 
employees, and constituents of the District.  These potential impacts need to be addressed 
in the Draft EIR.  Mitigation measures need to be offered to reduce the impacts to a less-
than-significant impact. 

In addition, in the event that the impacts of the Project are not mitigated, students and 
employees will experience overcrowding conditions in the schools that are impacted by 
the Project.  This may result in operational and administrative modifications that would 
be necessary to accommodate the increased overcrowded enrollments.  This may have 
physical, social, financial, and psychological effects on the students, employees, and 
constituents of the District.  These potential impacts need to be addressed in the Draft 
EIR.  Mitigation measures need to be offered to reduce the impacts to a less-than-
significant impact. 

Finally, in order to accommodate students at current District schools, permanent and 
interim classrooms and support facilities may need to be installed, constructed, and 
developed on the school sites.  The Draft EIR needs to address the impacts of these 
additional facilities on school site utilization, wastewater treatment, water and utility 
service increases, parking demands, traffic and circulation in an around the schools, loss 
of parking due to the utilization of these areas for structures, loss of open space, and field 
areas, and State site and design compliance.  Mitigation measures need to be offered to 
reduce the impacts to a level of less-than-significant.  

None of these direct and indirect impacts and effects were discussed in the Draft EIR.  
The Draft EIR needs to be revised to include the discussion as set forth above. 

District’s Request for Topics of Inclusion in Draft EIR

The Draft EIR does not identify school facilities as an area of controversy even though 
the District has continued to represent this over the past five years to the County.  The 
school facilities specific areas of controversy need to be addressed and discussed in detail 
in the Draft EIR, so as to provide decision-makers with the information that is required 
pursuant to CEQA. 

In addition, CEQA 15123 of the CEQA Guidelines states: 

“(a) An EIR shall contain a brief summary of the proposed actions and its 
consequences.  The language of the summary should be a clear and simple as 
reasonably practical. 

(b) The summary shall identify… 
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 (2) Areas of controversy known to the Lead Agency including issues raised by 
agencies and the public…” 

Impact 5.6-4 of the Draft EIR states: 

“Increased Demand for Public School Facilities and Services.  Implementation of 
the proposed project would increase demand for elementary schools (grades K–6), 
junior high schools (grades 7–8), and high schools (grades 9–12) in the LBUSD.  
Payment of the development impact fees would provide the legally maximum required 
level of funding under State law, and would fully mitigate project-related school 
impacts.  In addition, the applicants have agreed to pay supplemental fees to the 
LBUSD to help fund facility construction.  As a result, the project would result in 
less-than-significant impacts on school services and facilities.” 

Currently, no schools exist within the project site.  The proposed project is within the 
jurisdiction of the LBUSD.  Three development scenarios (i.e., proposed project, low 
density, high density) were analyzed to forecast the minimum and maximum number 
of students that could be generated at the project site (see Table 5.6-4).  The low 
range scenario assumes the project site would develop residential land uses at 
minimum allowed density levels and the high range scenario assumes residential 
development at maximum allowed density levels as identified in the land use 
standards for the project site (see Table 3-1). 
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Development of individual parcels within the Community Plan would vary in density.  
Some parcels would buildout to maximum allowable density levels, while others 
would buildout closer to lower allowable density levels.  On average, development 
levels would fall somewhere between the low and high end of the density ranges 
approved within each land use.  Further, buildout at the maximum density level is not 
anticipated to occur because this scenario would not account for land needed to 
construct supportive land uses (e.g., public spaces, parks) and infrastructure (e.g., 
roads, sidewalks, utility lines) that would serve urban development.  For these 
reasons, the development density of the proposed project is a reasonable estimate to 
use in determining the school demands of the project.  Each Implementation Plan 
would identify buildout land use densities and associated school demands. 

Based upon the single family residential student generation rates provided in the 2006 
School Facilities Needs Analysis and Justification Study (School Facilities 
Consultants 2006a) and multiple family residential student generation rates provided 
in the 2005 School Facilities Needs Analysis and Justification Study (School 
Facilities Consultants 2005), the proposed project is estimated to generate a 
maximum of 11,969 students, as detailed in Table 5.6-4. Of these students, 7,106 are 
anticipated to be in the elementary school grades (K–6), 1,996 are anticipated to be in 
junior high grades (7–8), and 2,867 are anticipated to be in high school grades (9–12).
Because student generation rates for multiple family residential developments are not 
provided in the latest LBUSD School Facilities Needs Analysis and Justification 
Study (2006a), student generation rates for multiple family residential developments 
from the previous 2005 study are used. 

The current enrollment for all schools in the LBUSD is approximately 8,222 students.  
On a district level, LBUSD is operating at or near capacity for its elementary, junior 
high, and high schools.  With an additional 11,969 students at buildout of the 
proposed project, school facilities would exceed existing capacity under current 
conditions.  The project applicant would implement the following Community Plan 
policies related to increased demand for school facilities and services: 

Coordinate with the LBUSD to ensure that adequate educational facilities and 
services are provided to meet the needs of the Villages SUDP as development 
occurs (Community Facilities, Policy 1.C.1). 

The Villages Land Use Diagram identifies the general location where the 
following school facilities should be located: one 40-acre high school, three 
20-acre middle (junior high) schools, and seven 10-acre elementary schools 
(an eighth site is planned for the Urban Reserve area).  The LBUSD will be 
consulted during the processing of each Implementation Plan to ensure that 
appropriate sites are dedicated and improved to meet the educational needs for 
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each phase of development (Community Facilities, Implementation Measure 
1.C.1.a).

The final determination on the number of school facilities would be dependent on the 
total number of students generated by the project based on the actual type and number 
of housing units constructed in each Implementation Plan.  The phased acquisition 
and precise location of school sites are dependent on the timing of development and 
would be determined in consultation with the LBUSD (Community Facilities, Policy 
1.C.1).

School sites have been conceptually delineated on within the Land Use Plan (see 
Exhibit 3-3).  The Community Plan currently includes the construction of eight 
elementary schools, three middle schools, and one high school.  The elementary 
school sites would be 10 acres each, middle school sites would be 20 acres each, and 
the proposed high school site would be 40 acres, and centrally located to conveniently 
serve the entire Community Plan area (Community Facilities, Implementation 
Measure 1.C.1.a).  However, the final number of schools would be determined once 
tentative maps are submitted to the County.  The Community Plan assumes a 
maximum capacity of 750 students at each elementary school.  Using this as the 
capacity of the elementary schools that would be built on-site, the eight proposed 
school sites at the project site would have a total capacity of 6,000 students.  As 
described in Table 5.6-4, the project would generate approximately 7,106 students 
and the project would construct the necessary facilities to meet the projects 
elementary school demands (Community Facilities, Policy 1.C.1).  Similarly, the 
project would generate approximately 1,996 middle school students and 
approximately 2,867 high school students and adequate middle and high school 
facilities would be provided.  Although part of a separate entitlement action, 
development within the areas identified as Urban Reserve would also comply with 
Community Plan policies and adequate school facilities would be provided to meet 
development demands.  This would be inconsistent with Community Facilities, Policy 
1.C.1.

As allowed by State law, the project applicant would pay the state-mandated school 
impact fees to LBUSD.  As of March 2006, a developer is charged Level II fees of 
$3.69 or Level III fees of $7.38 per square foot for residential development and $0.42 
per square foot for commercial development in the district boundaries.  The LBUSD 
is allowed to charge Level III fees when the district meets the requirements for Level 
II fees and when the State Allocation Board is no longer approving apportionments 
for new construction pursuant to Education Code Section 17072.20 (School Facilities 
Consultants 2006).  The LBUSD is currently collecting Level II fees (Cotta, pers. 
comm., 2006).  The project applicant is currently negotiating supplemental school 
impact fees with the LBUSD. 
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School impact fees are typically an insufficient amount to fund 100% of new school 
facility construction.  However, the California Legislature has declared that the 
school impact fee is deemed to be full and adequate mitigation under CEQA 
(Government Code Section 65996).  With payment of the state-mandate or negotiated 
supplemental fees, impacts on school services and facilities would be less-than-
significant.  Regardless, the project applicants have agreed to and will negotiate the 
payment of supplemental school facility fees to the LBUSD to further assist the 
District in providing adequate facilities within the Community Plan area prior to 
approval of Implementation Plans.” 

The Draft EIR states that it assumes a capacity for elementary schools of 750 students.  
The Draft EIR does not present the assumption for capacity of the middle schools or the 
high schools.

The District has established a standard for future school facilities.  This includes a) 
permanent classrooms shall be provided for an ideal target enrollment capacity to 
accommodate 600 students at the elementary level, 1,000 at middle school levels and 
2,000 students for high school level; b) portable classrooms facilities may be provided for 
a maximum enrollment during interim peak enrollment periods to accommodate an 
additional 120 students at the elementary level, 200 students at the middle school level 
and 400 students at the high school level; and c) permanent core facilities shall be 
provided to accommodate 720 students at the elementary level, 1,200 students at the 
middle school level, and 2,400 students at the high school level.  Square footage for 
school facilities shall reflect the present State standards or subsequently amended State 
standards which presently are in the amount of 59 square feet at the elementary school 
level, 85 square feet at the middle school level and 91 square feet at the high school level. 

In addition, District has site acreage requirement for all new school sites are as follows: 

1. Elementary school equals 15 net flat acres
2. Middle school equals 25 net flat acres
3. High school equals 60 net flat acres

Also, the District may reduce the size of a school site if the site is adjacent to a park and a 
joint use and maintenance agreement is provided, and the designated acreage of the 
school site and that portion of the park site dedicated for the use of the District, equals no 
less than the acreage requirements set forth above.  Finally, if acreage is unavailable and 
insufficient, the District may modify the acreage requirements in the event that it can be 
demonstrated at the sole discretion of the Board of Trustees that students will be provided 
an adequate educational program, including physical education on the reduced site.  In no 
event shall the reduce site be less than the State guidelines for the enrollment projected 
for the site. 
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The Draft EIR states: 

“…The Community Plan currently includes the construction of eight elementary 
schools, three middle schools, and one high school.  The elementary school sites 
would be 10 acres each, middle school sites would be 20 acres each, and the proposed 
high school site would be 40 acres, and centrally located to conveniently serve the 
entire Community Plan area (Community Facilities, Implementation Measure 
1.C.1.a).  However, the final number of schools would be determined once tentative 
maps are submitted to the County…” 

The District suggests that the number of school sites and the acreage allocations are not 
consistent with the District’s capacity designs and the State guidelines.  The Draft EIR 
should be revised to present the following information. 

The District finds that the student generation rates that are used in the Draft EIR are 
acceptable, as follows: 

Student Generation Rates Grade Single-Family Multi-Family
Configuration Unit Unit

Elementary School K-6 0.439 0.552
Middle School 7-8 0.124 0.146
High School 9-12 0.175 0.250
Total K-12 0.738 0.948

Los Banos Unified School District
Student Generation Rates

Based on these student generation rates, the District has projected the generation of 
students from the Project based on the Proposed Project, the Low Range Scenario, and 
the High Range Scenario, as follows: 
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Land use Projected Student Students Student Students Student Students Student Students
Units Generation Generation Generation Generation

Factor Factor Factor Factor
Proposed Project

Single-Family 14,760        0.439          6,480          0.124          1,830          0.175          2,583          0.738          10,893        
Multi-Family 1,135          0.552          627             0.146          166             0.250          284             0.948          1,076          
Sub-Total 15,895        7,106          1,996          2,867          11,969        

Low Range Scenario
Single-Family 11,078        0.439          4,863          0.124          1,374          0.175          1,939          0.738          8,176          
Multi-Family 945             0.552          522             0.146          138             0.250          236             0.948          896             
Sub-Total 12,023        5,385          1,512          2,175          9,071          

High Range Scenario
Single-Family 23,562        0.439          10,344        0.124          2,922          0.175          4,123          0.738          17,389        
Multi-Family 2,079          0.552          1,148          0.146          304             0.250          520             0.948          1,971          
Sub-Total 25,641        11,491        3,225          4,643          19,360        

Los Banos Unified School District

Elementary (K-6) Middle School (7-8) High School (9-12) Total
Projected Student Generation at Buildout

The District has an established school enrollment capacity and acreage standard.  The 
“target” enrollment is the ideal enrollment for schools that should be maintained under 
normal enrollment conditions.  The “maximum” enrollment is the highest enrollment that 
the District would permit enrollment of a school pending the construction of permanent 
schools to house the difference between the target enrollment and the maximum 
enrollment.  These additional capacities would normally utilize portable classrooms.  The 
core facilities of a school would be designed to accommodate the maximum enrollment.  
The “target” enrollment classrooms would be permanent classroom facilities. 

School Size Acreage
Target Maximum Net

Elementary School 600 720 15.00
Middle School 1,000 1,200 25.00
High School 2,000 2,400 60.00

Enrollment

Los Banos Unified School District
School Size - Enrollment and Acreage

The District loads classrooms based on the following criteria: 

K-3 Students per Classroom 20.00
4-6 Students per Classroom 25.00
6-8 Students per Classroom 25.00
9-12 Students per Classroom 27.00

Los Banos Unified School District
Loading Capacity - Students per Classroom
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Based on the State’s “Guide to School Site Analysis and Development 2000 Edition", the 
required net acreage for the schools would be based on the maximum enrollment.  The 
following table shows this analysis based on the capacities and loading. 

Grade Enrollment Number Enrollment Net Enrollment Number Enrollment Net Students
Configuration Per of Per Acreage Per of Per Acreage per

Classroom Classrooms Classroom Classroom Classrooms Classroom Classroom
Sub-Totals Sub-Totals

K 20                   1                     20                   1                     20             
K 20                   1                     20                   1                     20             
K 20                   1                     20                   1                     20             
K 20                   1                     80                   1.00       20                   1                     80                   1.00       20             
1 100                 5                     100                 5                     20             
2 100                 5                     100                 5                     20             
3 100                 5                     300                 4.80       120                 6                     320                 4.80       20             
4 125                 5                     150                 6                     25             
5 100                 4                     225                 6.30       175                 7                     325                 8.90       25             

Calculated 605                 605                 12.10     725                 725                 14.70     
District Policy 600                 15.00   720               15.00     

6 350                 14                   400                 16                   25             
7 325                 13                   400                 16                   25             
8 325                 13                   400                 16                   25             

Calculated 1,000              23.50     1,200              24.90     
District Policy 1,000              25.00   1,200            25.00     

9 513                 19                   621                 23                   27             
10 513                 19                   594                 22                   27             
11 513                 19                   594                 22                   27             
12 486                 18                   594                 22                   27             

Calculated 2,025              52.80     2,403              55.70     
0.30       0.30       
1.70       1.70       
0.60       0.60       

55.40     58.30     
District Policy 2,000              60.00   2,400            60.00     

Los Banos Unified School District

District Policies and State Guidelines
Enrollment and Net Acreage

Based on an analysis of the Project, the following table presents the number of schools 
that would be required for the Project. 

Total
Land use Student Required Student Required Student Required Student

Schools Schools Schools
Design Target Capacity 600          1,000       2,000       
Proposed Project

Single-Family 6,480       10.80       1,830       1.83         2,583       1.29         10,893     
Multi-Family 627          1.04         166          0.17         284          0.14         1,076       
Sub-Total 7,106       11.84       1,996       2.00         2,867       1.43         11,969     

Low Range Scenario
Single-Family 4,863       8.11         1,374       1.37         1,939       0.97         8,176       
Multi-Family 522          0.87         138          0.14         236          0.12         896          
Sub-Total 5,385       8.97         1,512       1.51         2,175       1.09         9,071       

High Range Scenario
Single-Family 10,344     17.24       2,922       2.92         4,123       2.06         17,389     
Multi-Family 1,148       1.91         304          0.30         520          0.26         1,971       
Sub-Total 11,491     19.15       3,225       3.23         4,643       2.32         19,360     

Elementary (K-6) Middle School (7-8) High School (9-12)
Projected Schools

Los Banos Unified School District
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Assuming the Proposed Project, the Project would require twelve (12) elementary schools 
consisting of 15-net acres each; two (2) middle schools consisting of 25-net acres each; 
and one (1) high school consisting of 60-net acres (an additional ½ high school is also 
required).

Assuming the Low Range Scenario Project, the Project would require nine (9) elementary 
schools consisting of 15-net acres each; one (1)  middle school consisting of 25-net acres 
(an additional ½ middle school is also required); and one (1) high school consisting of 
60-net acres (an additional ½ high school is also required). 

Assuming the High Range Scenario Project, the Project would require nineteen (19) 
elementary schools consisting of 15-net acres each; three (3)  middle schools consisting 
of 25-net acres each, and two (2) high schools consisting of 60-net acres (an additional 
1/3 high school is also required). 

These are summarized as follows; 

Total
# Schools Total Acreage # Schools Total Acreage # Schools Total Acreage Acreage

Acreage per School 15.00                 25.00                 60.00                 
Proposed Project 11.84                 177.65               2.00                   49.90                 1.43                   86.00                 313.56               
Low Range Scenario 8.97                   134.62               1.51                   37.79                 1.09                   65.25                 237.66               
High Range Scenario 19.15                 287.28               3.23                   80.63                 2.32                   139.29               507.21               

Elementary (K-6) Middle School (7-8) High School (9-12)

Los Banos Unified School District
School Acreage Requirements

Even though the Draft EIR states Project’s significant direct impacts can be mitigated to 
less-than-significant levels by the measures identified in the various sections of the Draft 
EIR, the District has serious concerns.  The Project would contribute to significant 
cumulative impacts for which mitigation adequate to reduce impacts is not feasible.  
Significant and unmitigated impacts have been identified for the Project’s contribution to 
significant cumulative impacts.  However, the Draft EIR fails to provide these stated 
inclusions, particularly as they relate to schools and District’s facilities and services. 

The District believes that if the Draft EIR was prepared in compliance with the CEQA 
Guidelines that the following findings could reasonable be made: 

1. School facilities and public services offered by the District will not adequately be 
available to the area to which the Proposal applies, and cannot be provided in an 
efficient and orderly manner in accordance with the planning, financing, 
development, and operational policies and requirements of the District. 

2. School facilities and services currently offered by the District are inadequate 
District-wide because of the over-crowding of the District and the lack of 
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adequate facilities to accommodate projected and proposed enrollments.  The 
Proposal sets forth no adequate financial plan which sets forth the resources and 
implementation provisions to support the finding that adequate school facilities 
for within and outside the Project will be available to accommodate the student 
generated by the Project. 

3. The County has no plan of services that demonstrates that needed public services 
and facilities, including school facilities will be available for the Project, 
including sufficient revenue sources for those facilities and services. 

4. County has provided no qualitative or quantitative analysis which substantiates 
that school facility financial resources and implementation provisions will be 
available to address the needs of the District as a result of the Project’s impacts, 
and that school facilities can be assured to be provided when needed concurrent 
with the development of the Project. 

Based on the Project, the District has determined the student generation impacts on 
the District and the financial consequences caused by those impacts.  These impacts 
and financial consequences need to be evaluated in the EIR to offer a full and 
complete disclosure of the impacts of the Project in order to enable the County to 
make a full and informed decision on the Project and the entitlement applications. 

The District notes that the impact analysis provided in the Draft EIR addresses the 
Proposed Project, the Low Range Scenario of development, and the High Range 
Scenario of development.  It is understood that the High Range Scenario is based on 
the intensity and density of development that would be permitted under the 
Community Plan land uses designations.  However, the mitigation measures are based 
on the Proposed Project impacts.  The District would suggest that the mitigation 
measures need to be based on the worst case scenario, which in this case is the High 
Range Scenario.  The Draft EIR should be revised to address this worst case scenario.

The District is prepared to provide additional detailed data on the schools and the 
current enrollments and capacities of each school within the District as additional 
support to the District’s findings and conclusions stated herein.  The District suggest 
that during the preparation of the responses to these District comments, that the City 
contact the District and obtain the additional information to insure that the Draft EIR 
presents a complete and accurate evaluation of the impacts of the Project on the 
District.

Additional Topics That Should Have Been Discussed in the Draft EIR

The inadequacies of the Draft EIR suggest that the document should be revised to address 
the issues on the District in greater detail.  Data, and quantitative and qualitative analysis 
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should be completed on a number of topics that were not discussed in the Draft EIR.  
Without addressing these topics, the full disclosure of the impacts of the Project cannot 
be determined.   

Because the location of the Project is ten (10) miles from the urban core of the District or 
the prime service area, the Draft EIR needs to address the impacts of the Project from the 
standpoint that the Project school facilities and services need to stand alone as an 
educational service area separated from the District’s urban core service area.

The District requests that the Draft EIR be revised to address the following: 

1. The direct, indirect, and cumulative impacts on the increased enrollments, 
increased required employees, increased school facilities, increased District-wide 
facilities and Project-wide central facilities, increased interim facilities, and 
increased transportation facilities and services required by the students generated 
by the Project on the District, needs to be addressed in the Draft EIR.  Mitigation 
measures need to be offered to reduce the impacts to a less-than-significant 
impact. 

2. The direct, indirect, and cumulative impacts on the circulation and traffic patterns 
throughout the community as a result of overall traffic generated by the Project, as 
well as private and public traffic generated by the transportation needs of students 
to and from the Project and schools throughout the District required to 
accommodate students that cannot be accommodated at these schools.  The 
impacts of this traffic on the schools and the surrounding areas need to be 
addressed in the Draft EIR.  Mitigation measures need to be offered to reduce the 
impacts to a less-than-significant impact. 

3. The direct, indirect, and cumulative impacts on the routes and safety of students 
traveling to schools by vehicle, District busing, walking and using bicycles need 
to be addressed in the Draft EIR.  In addition, the Draft EIR should address the 
busing requirements to the urban core service area in the event that interim and 
permanent facilities are not provided within the Project.  Mitigation measures 
need to be offered to reduce the impacts to a less-than-significant impact. 

4. In order for the District to accommodate the students from the Project, which are 
not accommodated at current District schools, the District will have to modify 
attendance area boundaries, program double-session schedules, load classrooms 
with students in excess of District and State standards, and house students in 
inadequate and inappropriate school facilities, etc., throughout the District.  This 
effect on the overall operations and administration of the District, and the 
students, employees, and constituents affected by such actions need to be 
addressed in the Draft EIR.  This will have physical, social, financial, and 
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psychological effects on the students, employees, and constituents of the District.  
These potential impacts need to be addressed in the EIR.  Mitigation measures 
need to be offered to reduce the impacts to a less-than-significant impact. 

5. In the event that the impacts of the Project are not mitigated, students and 
employees will experience overcrowding conditions in the schools that are 
impacted by the Project.  This may result in operational and administrative 
modifications that would be necessary to accommodate the increased 
overcrowded enrollments.  This may have physical, social, financial, and 
psychological effects on the students, employees, and constituents of the District.  
These potential impacts need to be addressed in the Draft EIR.  Mitigation 
measures need to be offered to reduce the impacts to a less-than-significant 
impact. 

6. In order to accommodate students at current District schools, permanent and 
interim classrooms and support facilities may need to be installed, constructed, 
and developed on the school sites.  The impacts of these additional facilities on 
school site utilization, wastewater treatment, water and utility services, parking, 
traffic and circulation, loss of parking, open space, and field areas, and State site 
and design compliance needs to be addressed in the Draft EIR.  Mitigation 
measures need to be offered to reduce the impacts to a less-than-significant 
impact. 

7. SB 50 places limitations on the statutory development fees to be paid by the 
development for each residential unit.  The Draft EIR needs to address the 
deficiencies in the fees paid versus the revenues required to fund the permanent 
and interim school facilities, and the central service support or District-wide 
support facilities to accommodate the students generated by the Project.  In the 
event the SB 50 limitations result in financial deficits that would result in 
facilities not being fully funded, then the Draft EIR should identify the measures 
that will be taken to address the unfunded facilities to accommodate the students 
generated by the development.  If a mitigation measure would cause one or more 
significant effects in addition to those that would be caused by the Project as 
proposed, the effects of the mitigation measure should be discussed.  Mitigation 
measures need to be offered to reduce the impacts to a less-than-significant 
impact. 

8. The Draft EIR should evaluate all alternatives to the Project, including but not 
limited to a) the development of land uses that do not generated students (i.e. non-
residential, active adult senior citizen housing, public facilities, and parks and 
open space, etc.); b) reduction in the number of units to be developed on the 
Property; c) the implementation of a Growth Management/Phasing Program, 
including the annual allocation of building permits based on the availability of 

LaneG
Line

LaneG
Line

LaneG
Line

LaneG
Line

MartinA1
Text Box
18-78Cont'd

MartinA1
Text Box
18-79

MartinA1
Text Box
18-80

MartinA1
Text Box
18-81

MartinA1
Text Box
EDAW                                                                                                                                                            Villages of Laguna San Luis FEIRComments and Responses on the DEIR                                          4-154                                                                             County of Merced



Mr. Robert F. King, Project Manager 
Planning and Community Development Department 
County of Merced 
September, 2007 
Page 76 of 219 

school facilities; and d) the “no project” alternative.  The direct, indirect, and 
cumulative impacts of these alternatives should be evaluated in the Draft EIR.  
Mitigation measures to the impacts of these alternatives need to be offered to 
reduce the impacts to a less-than-significant impact.   

9. The Draft EIR should evaluate the “growth inducing” impacts of the Project on 
the community, the area around the Project, and the region, including but not 
limited to the direct and indirect environmental impacts of the growth inducement 
on schools, public facilities, wastewater treatment, water availability and water 
table, traffic and circulation, noise, land use.  Mitigation measures need to be 
offered to reduce the impacts to a less-than-significant impact. 

10. The increased traffic of the Project will have an impact on increased traffic on the 
surrounding collector and arterial streets, as well as State Highways.  These traffic 
increases will impact the District’s busing and transportation timing and routes.  
The Draft EIR should address these impacts on the District.  Mitigation measures 
need to be offered to reduce the impacts to a less-than-significant impact. 

11. The Draft EIR should identify the significant environmental effects on schools, 
public facilities, wastewater treatment, water availability and water table, traffic 
and circulation, noise, and land use which cannot be avoided if the Project is 
implemented, together with the direct and indirect consequences of the 
unavoidable environmental effects. 

12. The Draft EIR should identify the significant irreversible environmental changes 
on schools, public facilities, wastewater treatment, water availability and water 
table, traffic and circulation, noise, and land use, which would be caused by the 
Project should the Project be implemented. 

13. The Draft EIR should address how the Project is consistent with the land use map, 
and the ALL goals, policies, objectives, and implementation programs of the 
current County of Merced General Plan, including but not limited to schools, 
public facilities, wastewater treatment, water availability and water table, traffic 
and circulation, noise, and land use.  In addition, the Draft EIR should address 
how the Project will be consistent with ALL goals, policies, objectives, and 
implementation programs of the County General Plan as it is currently being 
updated.

14. SB 50 provides: 

a. Section 65995 (e) “The Legislature finds and declares that the financing of 
school facilities and the mitigation of the impacts of land use approvals, 
whether legislative or adjudicative, or both, on the need for school 
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facilities are matters of statewide concern.  For this reason, the Legislature 
hereby occupies the subject matter of requirements related to school 
facilities levied or imposed in connection with, or made a condition of, 
any land use approval, whether legislative or adjudicative act, or both, and 
the mitigation of the impacts of land use approvals, whether legislative or 
adjudicative, or both, on the need for school facilities, to the exclusion of 
all other measures, financial or non-financial, on the subjects.  For 
purposes of this subdivision, "school facilities" means any school-related 
consideration relating to a school district's ability to accommodate 
enrollment. 

b. Section 65995 (h) “The payment or satisfaction of a fee, charge, or other 
requirement levied or imposed … are hereby deemed to be full and 
complete mitigation of the impacts of any legislative or adjudicative act, 
or both, involving, but not limited to, the planning, use, or development of 
real property, or any change in governmental organization or 
reorganization …, on the provision of adequate school facilities.” 

c. Section 65996 (a) “… the following provisions shall be the exclusive 
methods of considering and mitigating impacts on school facilities that 
occur or might occur as a result of any legislative or adjudicative act, or 
both, by any state or local agency involving, but not limited to, the 
planning, use, or development of real property or any change of 
governmental organization or reorganization…” 

d. Section 65996 (b) The provisions of this chapter are hereby deemed to 
provide full and complete school facilities mitigation and, notwithstanding 
Section 65858, or Division 13 (commencing with Section 21000) of the 
Public Resources Code, or any other provision of state or local law, a state 
or local agency may not deny or refuse to approve a legislative or 
adjudicative act, or both, involving, but not limited to, the planning, use, 
or development of real property or any change in governmental 
organization or reorganization,… on the basis that school facilities are 
inadequate…”

The Draft EIR needs to identify the deficiencies and inadequacies between the 
legal provisions of SB 50 and the actual implementation of the provisions with 
regards to the Project.  In addition, the Draft EIR needs to identify any and all 
impacts that have not been mitigated by the provisions of SB 50. 

15. The cumulative impacts of the Project on traffic and circulation, noise, schools, 
public facilities and services, wastewater treatment, water and water table, and 
utilities need to be evaluated in the Draft EIR based on the build-out of the current 
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and updated County of Merced General Plan, the build-out of the land uses of the 
area, and the build-out of the land within the jurisdiction of the public agencies 
providing service to the Project.  Mitigation measures need to be offered to reduce 
the impacts to a less-than-significant impact. 

16. The Draft EIR should identify all federal, State, and local agencies, other 
organizations, and private individuals consulted in preparing the Draft EIR, and 
the persons, firm, or agency preparing the Draft EIR by contract or other 
authorization.

17. The Draft EIR should identify and describe all entitlements required for the 
approval and development of the Project. 

18. The Draft EIR should identify the economic or social information relative to the 
impacts of the Project.  The Draft EIR should trace the chain of cause and effect 
from a proposed decision on a Project through anticipated economic or social 
changes resulting from the Project to physical changes caused in turn by the 
economic or social changes.  The economic and social analysis should focus the 
analysis on the physical changes that will result on the District from the Project.  
Economic, social, and particularly housing factors shall be considered by public 
agencies together with technological and environmental factors in deciding 
whether changes in a Project are feasible to reduce or avoid the significant effects 
on the environment identified in the Draft EIR. 

19. The Draft EIR should identify through data and quantitative and qualitative 
analysis supported by independent evaluation and expert analysis how the 
provisions and policies of the County of Merced General Plan, and the mitigation 
measures as set forth in the General Plan Program EIR’s addresses the project-
specific and cumulative impacts the Project will have on the traffic and 
circulation, noise, schools, public facilities and services, wastewater treatment, 
water and water table, and utility impacts caused by the Project. 

20. The Draft EIR should identify the inadequacies contained in the County of 
Merced General Plan, and the consequences of compliance or lack of compliance 
of the current General Plans with the applicable provisions of Section 65300 et.  
seq. of the Government Code. 

21. In the event that the data, information, analysis and mitigation measures that are 
set forth in the General Plan and the General Plan Program EIR’s are used in the 
Project Draft EIR, the data, information, analysis and mitigation measures should 
be updated to address the current conditions of the community and the differences 
should be identified, including but not limited to the changes in the community 
resulting from a) the unprecedented growth that has occurred in the past several 
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years since the General Plan was adopted; b) the residential development projects 
which have been approved by the City of Los Banos and the County of Merced 
and not developed as of yet, since the General Plan were adopted; e) the changes 
in the General Plan and zoning of the City of Los Banos and County of Merced 
since the General Plans were adopted; and d) environmental conditions and 
characteristics of the City of Los Banos and the County of Merced and the region. 

22. The Draft EIR should identify the operational, administrative, financial, and legal 
impacts of the Project on the District. 

23. The Proposed Draft EIR should describe how the current County of Merced 
General Plan and Housing Element are or are not in compliance with State law, 
and identify the lack of internal consistency between the General Plan elements, 
and how these deficiencies affect the Project, if any. 

24. If the Applicant is proposing a School Facilities Impact Mitigation Agreement to 
be entered into between the Applicant and the District, the terms and conditions of 
such a proposal should be identified in the Draft EIR as a mitigation measure, and 
a discussion should be presented as to how such an Agreement would address the 
impacts caused by the Project and the concerns that the District may have with 
regards to the adequacy of facilities to serve the Project. 

25. The Draft EIR should address the legal constitutionality of the provisions of SB 
50 as applicable to the mitigation of the Project impacts, the limits on cities and 
school districts to impose additional mitigation measures in excess of the limits of 
SB 50, and the limitations on the part of the County of Merced to deny the Project 
on the grounds of inadequate facilities, unmitigated impacts, or the refusal of the 
Applicant to pay development fees in excess of statutory provisions. 

26. The Draft EIR should evaluate the interim facility requirements of the District to 
accommodate student enrollments that will be generated over the phasing of the 
Project and prior to permanent facilities being available for students generated 
from the Project.  Therefore, the Draft EIR should identify the proposed phasing 
program that will be a part of the Project’s implementation.  

27. The Draft EIR should identify the projected student enrollments to be generated 
by the Project by grade level, the specific schools that are intended to serve the 
Project, the current and future capacities of all existing schools within the District 
by grade level, the identification of future schools and the projection of capacities, 
the enrollment and capacities of permanent classroom facilities of all existing 
schools by grade level, the enrollment and capacities of portable classroom 
facilities of all existing schools by grade level, the capacity utilization of portable 
and permanent classrooms of all existing schools by grade level. 
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28. The Draft EIR should identify the following project-specific and cumulative 
impacts and identify mitigation measures that the Project will have on the City of 
Los Banos: 

a. Traffic impacts. 

b. Impacts on the sales tax, transient occupancy tax, property taxes and other 
taxes collected by the City of Los Banos as a result of the completion of 
the Project that would result from the non-residential development in the 
Project.  This analysis should identify any loss revenue and the 
consequences on the City’s budget and operations. 

c. Impacts on the residential real estate market in term of reductions in real 
estate sales within the City as a result of the availability of competitive 
housing located within the Project.  In particular, this analysis should 
identify the increased vacancy rates that might occur in the City as a result 
of Project implementation. 

d. Higher residential vacancy will result in declining enrollments in the 
District.  The Draft EIR should identify the potential declining enrollments 
and the financial impacts to the District’s general fund in terms of average 
daily attendance revenues of the State. 

e. The Draft EIR should identify the additional crime and emergency 
services that may impact the City of Los Banos Police Department and 
City of Los Banos Fire Department as a result of the change in socio-
economic conditions of the City resulting from the competitive 
relationship of the Project with the City.   

Many of the issues that relate to these topics need to be addressed in the Draft EIR.  
Following the revisions, the revised Draft EIR should be re-circulated.

Draft EIR Consideration of the District’s Mitigation Measures

The Draft EIR attempts to suggest that any mitigation measure other than those offered in 
the Draft EIR which in any way directly or indirectly addresses school concerns, is 
preempted by the provisions of SB 50 and there is no requirement that they be considered 
or discussed in the Draft EIR.  The District suggests that it is the County’s responsibility 
to fully disclose the impacts of the Project, regardless of the provisions of SB 50, and the 
failure to provide such a disclosure and offer adequate mitigation measures is not in 
compliance with the CEQA Guidelines. 
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It is clear that the CEQA Guidelines requires that the County provide a good faith 
reasoned analysis of the Project’s impacts and the available mitigation measures based on 
data, and quantitative and qualitative analysis. 

It is the finding of the District that the County has failed to adequately address the all 
mitigation measures that are available to mitigate the impacts of the Project.  The District 
would suggest that the provisions of the CEQA Guidelines requires that the preparers of 
the Draft EIR a) do the research; b) pursue consultation with the District or others, 
including seeking technical and professional consultation; c) collect the data or 
information; d) conduct the quantitative or qualitative analysis; e) identify reference 
materials or individuals; f) draft language and incorporate such language in the Draft 
EIR; and  g) include the information, findings, and conclusions in the Draft EIR that 
addresses the comments/requests of the District in a good faith or reasoned manner in 
compliance with the CEQA Guidelines.  The District would suggest that the Draft EIR 
does not fulfill this requirement.  The Draft EIR has failed to adequately address a way of 
reducing the impacts on the District to a less-than-significant level and the purpose of the 
CEQA Guidelines are not complied with regards to it being a full and complete 
disclosure and information document.  This therefore it is not in compliance with the 
CEQA Guidelines and requires revision of the Draft EIR and re-circulation for further 
review and comments. 

The District would suggest that the following mitigation measures be considered to 
reduce the impacts to a level of insignificance: 

1. Identify in the Community Plan text and on the Community Plan Land Use Map, 
the designation of twenty (20) elementary schools, three (3) middle schools, and 
two (2) high schools, all to be dedicated to the District. 

2. Participate in the financing of the construction of twenty (20) elementary schools, 
three (3) middle schools, and two (2) high schools to be located with the Project. 

3. Participate in the financing of the construction of a educational physical plant of 
central support facilities to service the Project’s schools in order to maintain the 
quality of education and support services for the Project, including, but not 
necessarily limited to administrative offices, warehouse and storage facilities, 
food service facilities, transportation and bussing facilities, bus rolling stock, and 
operational services, and central technology facilities. 

4. Develop in conjunction with the District an operational and financing plan to 
provide for the bussing of students in and around the project from residences to 
school facilities to insure that adequate District transportation services are 
provided concurrent with the development of the Project, including the financial 
participation of the Applicant and/or residents of the Project. 
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5. Provide a Growth Management Program which provides for the annual phasing of 
development of the residential uses within the Project concurrent with the 
availability of permanent and interim facilities, central service support or District-
wide support facilities, and transportation facilities and services to accommodate 
the students generated by the Project. 

6. Impose a Mello-Roos Community Facilities District on all properties within the 
Project to generate revenue equal to the difference between the cost of permanent 
and interim facilities, central service support or District-wide support facilities, 
and transportation service and facilities, less a) the revenues generated by 
statutory development fees as provided for pursuant to SB 50; and b) revenues 
allocated to the District per the State School Facilities Financing Program. 

7. The entering into a School Facilities Mitigation Agreement with the District to 
generate revenue equal to the difference between the cost of permanent and 
interim facilities, central service support or District-wide support facilities, and 
transportation service and facilities, less a) the revenues generated by statutory 
development fees as provided for pursuant to SB 50; and b) revenues allocated to 
the District per the State School Facilities Financing Program. 

8. Include within the Community Plan and the design of the circulation system of 
the Project appropriately designed and located bus turn-out stops for student pick-
up and drop-off with appropriate street crossing signalization and signage for the 
safety of the pedestrian students. 

9. Include within the Community Plan the designation of appropriate street crossing 
signalization and signage for the safety of the pedestrian students at all crossing of 
routes from residences to schools.

10. The reduction of the number of units to be developed in the Project to a level that 
is equal to the number of students that can be accommodated by the District based 
on the revenues generated by statutory development fees plus revenues of the 
State School Facilities Financing Program. 

11. Issuance of the State of California Department of Real Estate Subdivision Report 
(“White Paper”) including the disclosure of inadequate school facilities to serve 
the Project to potential homebuyers and the requirement for realtor disclosures 
prior to the sale of residential units. 

12. The District would suggest that the Draft EIR needs to state the following as a 
mitigation measure to be included in the impact discussion of Impact 5.6-4: 
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“As a mitigation measure of the impacts on the District, the Applicant, Developer, 
and Property Owners within the Project shall fully fund mitigation of all impacts 
on the District resulting from students generated by the Project, including all 
School Facilities as set forth herein, through the payment of any combination of 
statutory development fees, supplemental school facilities fees, construction of 
developer-built and funded schools, establishment of a Mello-Roos Community 
Facilities District or another financing mechanism to be determined by the 
District and the Applicant, Developer, and Property Owners as set forth in a 
School Facilities Plan.  The final terms of the School Facilities Plan shall be 
subject to a separate agreement between the Applicant, Developer, and Property 
Owners and the District, which shall be structured in accordance with this 
mitigation measure.  The requirement for the completion and execution of the 
School Facilities Financing Plan between the District and the completed and 
executed by the District and the Applicant, Developer, and Property Owners is a 
mitigation measure to be included and required by the Mitigation Monitoring 
Program to fulfill the Applicant’s, Developer’s, and Property Owner’s obligations 
under CEQA. 

The School Facilities Financing Plan shall be completed and executed by the 
District and the Applicant, Developer, and Property Owners prior to the District 
issuing a Certificate of Compliance for any building permit in the Project, which 
shall be a prerequisite for the Applicant, Developer, and Property Owners to 
obtain a building permit for any residential unit or any other non-residential 
development from the County, or if the area incorporates, the City.  The District 
may withhold a Certificate of Compliance for any residential unit or non-
residential development, and the Applicant, Developer, and Property Owners shall 
not acquire a building permit for any residential unit or non-residential 
development within the Project, in the event that the School Facilities Plan is not 
completed and executed by the District and the Applicant, Developer, and 
Property Owners 

School Facilities shall include a) the construction of elementary, middle and high 
schools, interim facilities to house students during construction of permanent 
school facilities, acquisition of school sites for the permanent facilities, 
transportation and bussing, and all furnishings, fixtures, equipment, and 
technology required to accommodate the Project students (“Educational 
Facilities”); and b)  a physical plant to service the Project’s Educational Facilities 
to maintain the quality of education and support services for the Project, 
including, but not necessarily limited to administrative offices, warehouse and 
storage facilities, food service facilities, transportation and bussing facilities, bus 
rolling stock, and operational services, and central technology facilities (“Central 
Support Facilities”).  Collectively, the Education Facilities and Central Support 
Facilities shall be referred to as “School Facilities.” 
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In conjunction with the mitigation measures offered, the District would request that the 
Community Plan contain specific siting criteria for the school sites, including but not 
limited to the following: 

High Schools 

1. The size of the high school sites shall be 60-net acres (not including public rights-
of-ways).

2. No more than two sides of a school site shall be adjoining a street. 

3. The adjoining land uses shall be low- or high-density residential or commercial. 

4. The front of the school site and the access/egress of the site shall be located on 
collector streets, except as agreed to by the District.  The radius of frontage streets 
shall permit full visibility of school site access/egress points and any pedestrian 
crossings. 

5. The school sites shall have a width to depth of 1:1 or 2:1 and shall be of a general 
square or rectangular shape. 

6. A park shall be encouraged to be located adjacent to the school site. 

7. The school site shall comply with “School Site Selection and Approval Guide” of 
the School Facilities Planning Division, California Department of Education.  
This Guide can be found at http://www.cde.ca.gov/ls/fa/sf/schoolsiteguide.asp.

8. Appropriate traffic safety devices, crossing signals, caution signals, and signage 
shall be located where student pedestrian routes to the school site cross over 
streets. 

9. Bus and private vehicle turnout lanes shall be located along the frontage property 
lines of each school and shall not be a part of the net acreage of the school. 

10. Street center islands shall have breaks in front of the school sites to permit turning 
movements in all directions. 

11. Bus pick-up and drop-off areas shall be provided throughout the project and in all 
neighborhoods.

12. School site shall be able to be delivered to the district in a construction ready 
condition.  Construction ready is defined as the school site being rough graded to 
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master pad conditions as described in the plans for development of the school site; 
one-hundred percent (100%) useable to construct single-story structures upon 
without any specific engineering and design costs due to topographic conditions; 
utilities stubbed to the property line of the site, including water, sewer, computer 
cable hook ups, fiber optics, etc., and curbs, gutters, roads on no more than two 
sides; perimeter block walls along the property lines on the sides of the school site 
adjacent to land uses other than open space or parks; and, work necessary to 
prepare site for construction, including on-site drainage and retaining walls.  The 
school site shall be made construction ready in accordance with the standards for 
school site construction, as approved by the Division of State Architect (“DSA”) 
or other applicable approving authority and shall include all of the following: 

a. Off- Site Utility Services to include: water, sewage, gas electricity, 
telephone, computer cable, fiber optics. 

b. Off-Site Development outside of property lines of the school to include 
pavement of adjacent streets, curbs and gutters, sidewalks, street lighting, 
planting areas and parkway landscape, street signs, traffic signals, street 
trees, off-site rough and final grading, off-site driveways and aprons. 

c. On-Site Service Site Development inside of property lines of school to 
include if applicable to site: site clearance, demolition, removal/relocation 
of utility services, rough grading, soil compaction, on-site drainage 
facilities, erosion control and embankment improvements in conjunction 
with the condition of the off-site development improvements. 

Middle Schools

1. The size of the high school sites shall be 25-net acres (not including public rights-
of-ways).

2. No more than two sides of a school site shall be adjoining a street. 

3. The adjoining land uses shall be low- or high-density residential. 

4. The front of the school site and the access/egress of the site shall be located on 
collector or neighborhood streets, except as agreed to by the District.  The radius 
of frontage streets shall permit full visibility of school site access/egress points 
and any pedestrian crossings. 

5. The school sites shall have a width to depth of 1:1 or 2:1 and shall be of a general 
square or rectangular shape. 
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6. A park shall be encouraged to be located adjacent to the school site. 

7. The school site shall comply with “School Site Selection and Approval Guide” of 
the School Facilities Planning Division, California Department of Education.  
This Guide can be found at http://www.cde.ca.gov/ls/fa/sf/schoolsiteguide.asp.

8. Appropriate traffic safety devices, crossing signals, caution signals, and signage 
shall be located where student pedestrian routes to the school site cross over 
streets. 

9. Bus and private vehicle turnout lanes shall be located along the frontage property 
lines of each school and shall not be a part of the net acreage of the school. 

10. Street center islands shall have breaks in front of the school sites to permit turning 
movements in all directions. 

11. Bus pick-up and drop-off areas shall be provided throughout the project and in all 
neighborhoods.

12. School site shall be able to be delivered to the district in a construction ready 
condition.  Construction ready is defined as the school site being rough graded to 
master pad conditions as described in the plans for development of the school site; 
one-hundred percent (100%) useable to construct single-story structures upon 
without any specific engineering and design costs due to topographic conditions; 
utilities stubbed to the property line of the site, including water, sewer, computer 
cable hook ups, fiber optics, etc., and curbs, gutters, roads on no more than two 
sides; perimeter block walls along the property lines on the sides of the school site 
adjacent to land uses other than open space or parks; and, work necessary to 
prepare site for construction, including on-site drainage and retaining walls.  The 
school site shall be made construction ready in accordance with the standards for 
school site construction, as approved by the Division of State Architect (“DSA”) 
or other applicable approving authority and shall include all of the following: 

a. Off- Site Utility Services to include: water, sewage, gas electricity, 
telephone, computer cable, fiber optics. 

b. Off-Site Development outside of property lines of the school to include 
pavement of adjacent streets, curbs and gutters, sidewalks, street lighting, 
planting areas and parkway landscape, street signs, traffic signals, street 
trees, off-site rough and final grading, off-site driveways and aprons. 

c. On-Site Service Site Development inside of property lines of school to 
include if applicable to site: site clearance, demolition, removal/relocation 
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of utility services, rough grading, soil compaction, on-site drainage 
facilities, erosion control and embankment improvements in conjunction 
with the condition of the off-site development improvements. 

Elementary Schools

1. The size of the high school sites shall be 15-net acres (not including public rights-
of-ways).

2. No more than two sides of a school site shall be adjoining a street. 

3. The adjoining land uses shall be low- or high-density residential. 

4. The front of the school site and the access/egress of the site shall be located on 
neighborhood streets, except as agreed to by the District.  The radius of frontage 
streets shall permit full visibility of school site access/egress points and any 
pedestrian crossings. 

5. The school sites shall have a width to depth of 1:1 or 2:1 and shall be of a general 
square or rectangular shape. 

6. A park shall be encouraged to be located adjacent to the school site. 

7. The school site shall comply with “School Site Selection and Approval Guide” of 
the School Facilities Planning Division, California Department of Education.  
This Guide can be found at http://www.cde.ca.gov/ls/fa/sf/schoolsiteguide.asp.

8. Appropriate traffic safety devices, crossing signals, caution signals, and signage 
shall be located where student pedestrian routes to the school site cross over 
streets. 

9. Bus and private vehicle turnout lanes shall be located along the frontage property 
lines of each school and shall not be a part of the net acreage of the school. 

10. Street center islands shall have breaks in front of the school sites to permit turning 
movements in all directions. 

11. Bus pick-up and drop-off areas shall be provided throughout the project and in all 
neighborhoods.

12. School site shall be able to be delivered to the district in a construction ready 
condition.  Construction ready is defined as the school site being rough graded to 
master pad conditions as described in the plans for development of the school site; 
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one-hundred percent (100%) useable to construct single-story structures upon 
without any specific engineering and design costs due to topographic conditions; 
utilities stubbed to the property line of the site, including water, sewer, computer 
cable hook ups, fiber optics, etc., and curbs, gutters, roads on no more than two 
sides; perimeter block walls along the property lines on the sides of the school site 
adjacent to land uses other than open space or parks; and, work necessary to 
prepare site for construction, including on-site drainage and retaining walls.  The 
school site shall be made construction ready in accordance with the standards for 
school site construction, as approved by the Division of State Architect (“DSA”) 
or other applicable approving authority and shall include all of the following: 

a. Off- Site Utility Services to include: water, sewage, gas electricity, 
telephone, computer cable, fiber optics. 

b. Off-Site Development outside of property lines of the school to include 
pavement of adjacent streets, curbs and gutters, sidewalks, street lighting, 
planting areas and parkway landscape, street signs, traffic signals, street 
trees, off-site rough and final grading, off-site driveways and aprons. 

c. On-Site Service Site Development inside of property lines of school to 
include if applicable to site: site clearance, demolition, removal/relocation 
of utility services, rough grading, soil compaction, on-site drainage 
facilities, erosion control and embankment improvements in conjunction 
with the condition of the off-site development improvements. 

Draft EIR – School Related Impacts

The Draft EIR describes the Draft EIR document as a project Program EIR. 

The District notes that the Proposal is to proceed with the development of the Project in 
conformance with the County of Merced General Plan.  However, the District suggests 
that the Proposal is not in conformance with the General Plan, as is discussed herein and 
does not conform to the goal, policies, objectives, and implementation provisions 
contained therein.  In addition, as previously discussed the County General Plan is 
current going through a review and is being updated.  Therefore, the Project appears to be 
premature in light of the unknowns associated with the future updated General Plan. 

The accuracy, completeness, and comprehensiveness of the Draft EIR is critical to the 
process in that it will subsequently be used as the “base” environmental document for 
future discretionary approvals.  As such, the Draft EIR needs to address all of the 
concerns that are known at this time, regardless of the complexity or magnitude of such 
analysis.  The County is required to conduct a “good faith and reasoned analysis” of the 
impacts based on the technical input and the input of others during the process.  Without 
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such analysis, the Draft and Final EIR cannot provide decision-makers with the 
information so that they can make an informed decision. 

It is because of the subsequent use of the Draft EIR that the District wants to be assured 
by the County that all of the environmental impacts have been considered in the Draft 
EIR and that there is a full and complete disclosure of the data and analysis that leads to 
the conclusions, findings, and mitigation measures as is required to be stated in the Draft 
EIR.  Failure to do this places greater burden on the subsequent environmental 
documentation and puts into question the adequacy of this Draft EIR and the ability for 
the County to find in the future that subsequent approvals are consistent with the Project 
and the Project’s environmental documentation. 

In accordance with the CEQA Guidelines, the Draft EIR needs to provide a good faith 
reasoned analysis substantiated by evidence in order to provide a document that will 
allow decision-makers to make findings and approve mitigation measures to address the 
impacts of the Project on the environment.  The contents of this letter suggests that this 
level of analysis is incomplete and does not provide the comprehensive analysis or offer 
full and complete disclosure and transparency of the analysis, conclusions, and mitigation 
measures. 

The District acknowledges the format of the Draft EIR.  

Although the Draft EIR appears to follow this format, the District has serious reservation 
that the Draft EIR has not addressed all of the required topics in the body of the 
environmental analysis. 

As it relates to the environmental impact on schools, the Draft EIR states as follows with 
regards to “thresholds of significance”: 

“THRESHOLDS OF SIGNIFICANCE 

As identified in the State CEQA Guidelines (Appendix G), an impact related to the 
provision of public services would be considered a significant environmental impact 
if the proposed project would: 

Result in substantial adverse physical impacts associated with the provisions of 
new or physically altered governmental facilities, or need for new or physically 
altered governmental facilities, the construction of which could cause significant 
environmental impacts, to maintain acceptable service ratios, response times, or 
other performance objectives for any of the following public services: 

• Fire protection 
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• Law enforcement 

• Schools

• Parks

• Other public facilities 

increase demand on existing neighborhood and community parks or other 
recreational facilities such that substantial physical deterioration of the facility 
would occur or be accelerated; or 

result in the substantial loss of open space resources.” 

In particular, the impact significance criteria which would affect the analysis of the 
school issues is that the impact would “result in substantial adverse physical impacts 
associated with the provisions of new or physically altered governmental facilities, or 
need for new or physically altered governmental facilities, the construction of which 
could cause significant environmental impacts, to maintain acceptable service ratios, 
response times, or other performance objectives…” 

This criterion is much too limiting.  There are no specific criteria offered for the impacts 
on schools by which one would measure the impacts.  The District would suggest that the 
analysis should be based on “service ratios, response times, performance objectives, 
number of apparatus devoted to the project vicinity, etc.”  (i.e. thresholds)  However, 
there are no such criteria of thresholds identified for schools with the exception of what 
appears to be “school capacity utilization”.  In essence, the only criterion for determining 
significant impact is “school capacity”. 

Section 15064.7 of the CEQA Guidelines states: 

“(a) Each public agency is encouraged to develop and publish thresholds of 
significance that the agency uses in the determination of the significance of 
environmental effects.  A threshold of significance is an identifiable quantitative, 
qualitative or performance level of a particular environmental effect, non-compliance 
with which means the effect will normally be determined to be significant by the 
agency and compliance with which means the effect normally will be determined to 
be less-than-significant. 

(b) Thresholds of significance to be adopted for general use as part of the lead 
agency's environmental review process must be adopted by ordinance, resolution, 
rule, or regulation, and developed through a public review process and be supported 
by substantial evidence.” 
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The “significance criteria” as set forth in the Draft EIR does not offer an identifiable 
quantitative, qualitative, or performance level of a particular environmental effect, the 
non-compliance with which means the effect will normally be determined to be 
significant by the County and the compliance with which means the effect normally will 
be determined to be less-than-significant.  In addition, the “significant criteria” as set 
forth in the Draft EIR has not been adopted by an ordinance, resolution, rule, or 
regulation of the County and has not been developed through a public review process.  
Further, the criterion is not supported by substantial evidence. 

This same conclusion can be reached with regards to the many of the other “significant 
criteria” as used for the other topics as set forth in the Draft EIR (i.e. Land Use; 
Population; Housing; and Employment; Geology, Minerals, Soils, and Paleontological 
Resources; Public Health and Hazards; Hydrology, Drainage, and Water Quality; Public 
Services; Utilities and Service Systems; Biological Resources; Cultural Resources; 
Aesthetics; Agricultural Resources; Air Quality; Noise; and Transportation and 
Circulation). 

Before the County proceeds with the consideration of the Draft EIR, each “significant 
criteria” for all of the topics in the Draft EIR should be reviewed against the requirements 
of the CEQA Guidelines, revised accordingly, adopted by the County, and used as a 
measurement to further review the impacts of the topics in order to determine if the level 
is significance or insignificance.  As currently presented the Draft EIR is not in 
compliance with the CEQA Guidelines and needs to be corrected and addressed before 
the Draft EIR is finally considered. 

The District suggests that the Project will result a) in substantial adverse physical impacts 
associated with the provision of new or physically altered school facilities; and b) the 
need for new or physically altered school facilities.  The construction of such activities 
will cause significant environmental impacts in order to maintain acceptable service 
ratios and other performance objectives for school services offered by the District.  This 
will come in the form of permanent school facilities, interim school facilities, central 
service support or District-wide support facilities and student bussing and transportation  
In addition, the impacts of the Project will affect a) the operations and administration of 
the service offered by the District; b) the physical work and learning environments 
offered to the students, teachers, and employees; c) the physical plant of the District 
including, but not limited to transportation services and facilities, food service, 
warehouse, and administration; and d) financial stability of the District.  These short- and 
long-term impacts will have a secondary affect on the quality of life of the residents of 
the Project and the community, and the services of other local, regional, and State 
agencies.  This letter substantiates that the standard of significance has not been met.  
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The Draft EIR states the Project objectives, as follows: 

“3.3 PROJECT OBJECTIVES 

The project has been developed to meet the following objectives: 

Provide a structured planning process that guides future development 
according to the goals, policies, and objectives established in the 
Community Plan. 

Provide a mechanism to carry out and augment Merced County General 
Plan goals, policies, and objectives while meeting regional growth and 
development needs. 

Provide guidelines for the use of regional resources that take 
environmental concerns into consideration. 

Plan an integrated community of balanced land uses and urban regional 
services designed to promote a high quality of life. 

Plan for an economically viable, self-sustaining community where 
employment opportunities are provided in proportion to the population 
generated within the community. 

Provide adequate support services for local residents. 

Provide an alternative to growth and development within and surrounding 
existing communities in the County 

long-term dependency upon vehicular travel to areas outside the 
community. (Note:  The District notes that this was stated in the Draft 
EIR as an incomplete sentence.  It is unclear as to what this means).

Establish a comprehensive implementation framework that provides long-
term guidance and direction for future development and includes 
mechanisms for properly anticipating and implementing infrastructure 
improvements and mitigation requirements. 

Provide planned development funding and financing opportunities to 
support comprehensive planning and resolution of long-term growth 
issues. 
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Provide a diverse range and style of single- and multi-family housing units 
that reflect a variety of socioeconomic and design characteristics. 

Provide a comprehensive land use plan that can accommodate growth in 
western Merced County in a location that avoids use of prime agricultural 
areas on the floor of the San Joaquin Valley. 

Provide a land use plan and circulation concept that complements the 
existing and planned regional circulation network and incorporates 
alternate modes of vehicular and non-vehicular travel so that public 
transportation, bikeways, and trails provide convenient circulation and are 
easily accessible. 

Develop a project that provides sufficient residential, commercial, and 
office/industrial land uses that reduce (Note:  The District notes that this 
was stated in the Draft EIR as an incomplete sentence.  It is unclear as to 
what this means).

Develop Village Centers (VCs) that provide governmental, office, 
business park, commercial, recreational, and a variety of residential 
development opportunities that are in close proximity to one another. 

Create small-scale VCs that foster a small-town atmosphere and character 
and that are economically responsive to a full range of human social 
needs. 

Preclude creation of segregated, strip-style development.  Provide a single, 
coordinated, and comprehensive Implementation Plan for a large region to 
avoid the piecemeal, parcel-by-parcel development that would likely 
develop in the absence of an adopted Community Plan.” 

Although schools and education is a major component of public services that will be 
required of the Project, missing from these objectives is the specific provisions of school 
public facilities and services to create a sustainable development concurrent with the 
development of the Project land uses, and the remedies to address the impacts on the 
District’s public services and facilities.

As previously discussed, the Draft EIR discusses the existing conditions of “schools” or 
the “environmental setting.  The Draft EIR states the following: 
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“PUBLIC SCHOOLS 

The project site is within the jurisdiction of the Los Banos Unified School District 
(LBUSD).  There are 10 schools in the district: six elementary schools (grades K–6), 
one intermediate school (grades 5–6), one junior high school (grades 7–8), one high 
school (grades 9–12), and one continuation high school.  This does not include the 
alternative learning continuation high school, Los Banos Community Day School, 
which is run by both LBUSD and the Merced County Office of Education (LBUSD 
2006).

On a district level, LBUSD is operating at or near capacity for its elementary, junior 
high, and high schools.  The average growth rate in the LBUSD is 6.7% per year.  All 
schools in the district are currently using portable classrooms.  Charleston 
Elementary, Los Banos Elementary, and Los Banos Junior High schools are unable to 
accommodate further portable classrooms.  In addition, Henry Miller Elementary, Los 
Banos Elementary, R.M. Miano Elementary, Lorena Falasco Elementary, and 
Westside Union Intermediate are currently operating multitrack year-round schedules.  
Los Banos Junior High School is not currently operating a multi-track year-round 
schedule but will begin a year-round school schedule in the 2006-2007 school year.  
Table 5.6-1 lists the 2004–2005 enrollment for the LBUSD’s schools (LBUSD 2006).  
The exact capacity levels and enrollment figures change frequently as more portable 
classrooms are added and additional students enroll in the district. 

The LBUSD recently adopted a goal that limits kindergarten through 3rd grade 
enrollment to 20 students per classroom.  The LBSUD considers the ideal enrollment 
for elementary, junior high, and high schools to be an average of 30 students or fewer 
per classroom.  Currently, the average enrollment for elementary schools and junior 
high schools is 31 students per classroom, the high school is 34 students per 
classroom, and the average enrollment at the alternative high school is 23 students per 
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classroom.  Table 5.6-2 identifies the 2004–2005 school year enrollment for each 
school in the LBUSD. 

Currently, no schools exist within the project site.  Elementary school students 
(grades K–5) living in the vicinity of the project attend Volta Elementary School at 
24307 West Ingomar Grade (approximately 8 miles east from the project site).  Junior 
high school students (grades 5 to 6, and grades 7 and 8) living in the vicinity of the 
project attend either Westside Union Intermediate School (grades 5 and 6) at 659 K 
Street, approximately 9.5 miles east of the project site, or Los Banos Junior High 
School (grades 7 and 8) at 1750 San Luis Street, approximately 11 miles east of the 
project site.  High school students (grades 9–12) living in the vicinity of the project 
attend Los Banos High School at 1966 11th Street, approximately 10.5 miles east of 
the project site. 

To accommodate growth and maintain teacher-student ratios, the LBUSD plans to 
begin construction on an elementary and high school in 2007 and a new middle 
school in 2009.  However Measure A1, which would have secured a bond to provide 
the LBUSD with funds for the construction of these schools, did not pass on the May 
24, 2005, ballot.  Between 1992 and 2004, district enrollment doubled and enrollment 
is projected to double again in the next 15 years (LBUSD 2005). 

The school district is funded by 50% state and 50% local sources.  The district can 
receive local funding through developer impact fees, tax revenue from Mello-Roos 
districts, and General Obligation (GO) bonds.  Developer impact fees are the major 
source of funding for the district.  The LBUSD Board is currently requiring the 
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payment of Level II school impact fees that are higher than the statutory fee pursuant 
to SB 50 (1998) requirements (described in Section 5.6-3, “Regulatory Setting”).  
Currently, Level II fees for residential development are $3.69 per square foot and 
$0.42 per square foot for commercial/industrial construction (School Facility 
Consultants 2006a, 2006b).  Developer fees may be used to finance new schools and 
equipment, and to reconstruct existing facilities to maintain adequate housing for all 
the district’s students.  Mello-Roos districts are defined tax areas usually associated 
with new residential subdivisions, which are often used for additional school taxes.” 

The discussion of the existing conditions of the District is superficial.  The following is 
some examples of the inadequacies of the discussion of the existing conditions: 

1) The Draft EIR states that the “LBUSD is operating at or near capacity for its 
elementary, junior high, and high schools”.  The Draft EIR also acknowledged 
that the District uses multi-track year-round calendars.  The Draft EIR fails to 
acknowledge that the reason that the District uses multi-track year round is that 
this is the only readily available tool to address the inadequate capacity of the 
existing schools.  If the District were to transition to a standard calendar the 
District would be overcrowded at all grade levels.  Because of the lack of 
available funding, the inability to expand current schools and provide additional 
classrooms, the inadequacy of the core facilities of the school, and the State 
requirement to house students within the District, the District has chosen as the 
alternative of last resort the use of multi-track year round calendars. 

2) The Draft EIR discusses the use of statutory development fees.  However, the 
Draft EIR fails to acknowledge the comprehensive school impact mitigation 
program that the District has been implementing for a number of years that results 
in a mitigation agreement with developers which include the payment of a base 
fee and additional funding through a Mello-Roos Community Facilities Districts 
resulting in impact mitigation of more than twice the value of statutory 
development fees for an average residential unit. 

3) The Draft EIR attempts to describe the conditions of the District, but does not 
include the design capacity of the current schools so that current enrollment can 
be evaluated to determine the actual utilization of facilities and the availability of 
student space. 

4) The Draft EIR fails to sets forth the number of permanent and portable classrooms 
rooms for each school, or describes the existing physical conditions of the schools 
to determine the adequacy and quality of the space provided.  With portable 
classrooms have a shorter lifecycle then permanent classrooms, this analysis of 
the facilities is critical to determining whether or not adequate classrooms will be 
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available in the future to housie students, of if the District will need to expend 
considerable amounts of funds to replace current facilities. 

5) The Draft EIR does not discuss the adequacy of the core facilities of the current 
schools.  As the District has grown, additional portable classrooms have been 
added to the current schools without additional expansion of core facilities (i.e. 
restrooms, food service, multi-purpose rooms, gymnasiums, libraries, 
administrative offices, parking, etc.).  As a result, there is a lack of available or 
adequate square footage of core facilities is comparison the current capacity and 
enrollments of the schools. 

6) The Draft EIR provides no discussion of the current District-wide facilities (i.e. 
administrative offices, warehouse and storage, food service, transportation and 
bussing facilities, central technology facilities).  There is no discussion as the 
adequacy of the space of these facilities in terms of the current and future 
enrollments of the District, or the quality of these facilities to serve the current 
and future enrollments of the District. 

7) The Draft EIR provide no information as the District’s current bussing and 
transportation programs in terms of the adequacy of facilities, the adequacy of the 
rolling stock (busses), the overall routing of the system, and the operational and 
financial conditions of the District’s transportation and bussing system. 

8) Due to the overcrowding conditions, the District experiences social problems in 
the District’s schools that are not described in the Draft EIR.  These social 
problems affect the morale of the District and results in increased operational and 
maintenance activities and costs. 

9) The Draft EIR states that “The LBUSD recently adopted a goal that limits 
kindergarten through 3rd grade enrollment to 20 students per classroom.  The 
LBSUD considers the ideal enrollment for elementary, junior high, and high 
schools to be an average of 30 students or fewer per classroom.  Currently, the 
average enrollment for elementary schools and junior high schools is 31 students 
per classroom, the high school is 34 students per classroom, and the average 
enrollment at the alternative high school is 23 students per classroom”.  The 
actual loading standards that the District believes is ideal includes a standard 
school year calendar utilizing the following loading capacities per classrooms.  If 
the District were to apply these standards to all of the current schools in the 
District, the District would be significantly overcrowded. 
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K-3 Students per Classroom 20.00
4-6 Students per Classroom 25.00
6-8 Students per Classroom 25.00
9-12 Students per Classroom 27.00

Los Banos Unified School District
Loading Capacity - Students per Classroom

10) The Draft EIR states “Table 5.6-2 identifies the 2004–2005 school year 
enrollment for each school in the LBUSD”.  The District suggests that this data is 
almost three years old.  The Draft EIR should be using the 2006-2007 school year 
enrollment or the 2007-2008 school year enrollments, or if not available the 2007-
2008 estimates.  In addition, the Draft EIR should show the historical enrollments 
for the past ten years so that the trend in enrollment increase could be identified.  
Additionally, the Draft EIR should identify the District’s five (5) year projection 
of enrollment based on the various projecting techniques used by the District.  
These projecting techniques should be described in the Draft EIR so that they can 
be used in the cumulative analysis of the Draft EIR. 

11) Table 5.6-2 should be revised to add current school capacity by a standard 
calendar school year and multi-track year round calendar school years.  The 
calculation of capacity utilization should then be identified based on the current 
enrollments of each school. 

12) The Draft EIR fails to identify the magnitude of the utilization of the school 
facilities and sites for activities in the Community for other than traditional school 
activities.  District school sites are used in the City of Los Banos recreational 
programs, the various community sports leagues, and other open space activities.  
In addition, school facilities such as the multi-purpose rooms, auditoriums, 
gymnasiums, and classrooms are used by the Community for other public uses.

The failure of the Draft EIR to address these and other existing conditions of the District 
minimizes the current conditions of the District’s school facilities and sites.  It prevents 
the decision-makers from having a comprehensive understanding of the current 
conditions, and thereby prevents the effective analysis of the Project’s impacts on these 
facilities.  The Draft EIR should be revised to address these and other current conditions 
of the District’s school facilities, sites, and District-wide facilities.  The Draft EIR will 
necessitate a further re-circulation and review after the Draft EIR has been revised 
accordingly. 

There appears to be the intent to define the existing conditions of the District and to 
determine the potential physical impacts associated with the provision of expanded 
school services to meet future demand of the Project.  However, this intent was not 

LaneG
Line

LaneG
Line

MartinA1
Text Box
18-122

MartinA1
Text Box
18-123

MartinA1
Text Box
EDAW                                                                                                                                                            Villages of Laguna San Luis FEIRComments and Responses on the DEIR                                          4-177                                                                             County of Merced



Mr. Robert F. King, Project Manager 
Planning and Community Development Department 
County of Merced 
September, 2007 
Page 99 of 219 

fulfilled by the lack of adequate current conditions information and data and in the further 
discussions set forth in the Draft EIR. 

As previously discussed, the Draft EIR discusses the potential significant impacts and 
sets forth specific mitigation measures relating to schools.  The Draft EIR appears to limit 
the impacts on the District to the need and availability of schools and school sites to 
accommodate the students generated by the Project, and does not discuss any other 
impacts on the District or provide any additional mitigation measures other than the 
following:

“School impact fees are typically an insufficient amount to fund 100% of new school 
facility construction.  However, the California Legislature has declared that the 
school impact fee is deemed to be full and adequate mitigation under CEQA 
(Government Code Section 65996).  With payment of the state-mandate or negotiated 
supplemental fees, impacts on school services and facilities would be less-than-
significant.  Regardless, the project applicants have agreed to and will negotiate the 
payment of supplemental school facility fees to the LBUSD to further assist the 
District in providing adequate facilities within the Community Plan area prior to 
approval of Implementation Plans.” 

The Draft EIR also does not present the “worst case” scenario as to the required school 
facilities for the Project area, and use the correct projected capacities of the schools to be 
located within the Project.  The District has calculated that the worst case scenario for the 
Project which should be the bases for mitigation as shown in the following tables: 

Land use Projected Student Students Student Students Student Students Student Students
Units Generation Generation Generation Generation

Factor Factor Factor Factor
Proposed Project

Single-Family 14,760        0.439          6,480          0.124          1,830          0.175          2,583          0.738          10,893
Multi-Family 1,135          0.552          627             0.146          166             0.250          284             0.948          1,076
Sub-Total 15,895        7,106          1,996          2,867          11,969

Low Range Scenario
Single-Family 11,078        0.439          4,863          0.124          1,374          0.175          1,939          0.738          8,176
Multi-Family 945             0.552          522             0.146          138             0.250          236             0.948          896
Sub-Total 12,023        5,385          1,512          2,175          9,071

High Range Scenario
Single-Family 23,562        0.439          10,344        0.124          2,922          0.175          4,123          0.738          17,389
Multi-Family 2,079          0.552          1,148          0.146          304             0.250          520             0.948          1,971
Sub-Total 25,641        11,491        3,225          4,643          19,360

Los Banos Unified School District

Elementary (K-6) Middle School (7-8) High School (9-12) Total
Projected Student Generation at Buildout
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Total
Land use Student Required Student Required Student Required Student

Schools Schools Schools
Design Target Capacity 600          1,000       2,000       
Proposed Project

Single-Family 6,480       10.80       1,830       1.83         2,583       1.29         10,893     
Multi-Family 627          1.04         166          0.17         284          0.14         1,076       
Sub-Total 7,106       11.84       1,996       2.00         2,867       1.43         11,969     

Low Range Scenario
Single-Family 4,863       8.11         1,374       1.37         1,939       0.97         8,176       
Multi-Family 522          0.87         138          0.14         236          0.12         896          
Sub-Total 5,385       8.97         1,512       1.51         2,175       1.09         9,071       

High Range Scenario
Single-Family 10,344     17.24       2,922       2.92         4,123       2.06         17,389     
Multi-Family 1,148       1.91         304          0.30         520          0.26         1,971       
Sub-Total 11,491     19.15       3,225       3.23         4,643       2.32         19,360     

Elementary (K-6) Middle School (7-8) High School (9-12)
Projected Schools

Los Banos Unified School District

Total
# Schools Total Acreage # Schools Total Acreage # Schools Total Acreage Acreage

Acreage per School 15.00                 25.00                 60.00                 
Proposed Project 11.84                 177.65               2.00                   49.90                 1.43                   86.00                 313.56               
Low Range Scenario 8.97                   134.62               1.51                   37.79                 1.09                   65.25                 237.66               
High Range Scenario 19.15                 287.28               3.23                   80.63                 2.32                   139.29               507.21               

Elementary (K-6) Middle School (7-8) High School (9-12)

Los Banos Unified School District
School Acreage Requirements

Further, there is a fundamental flaw in the Draft EIR analysis of the impacts and 
mitigation measures associated with the school issues.  The Draft EIR assumes three (3) 
fundamental concepts: 

1) The California Legislature has declared that the school impact fee is deemed to be 
full and adequate mitigation under CEQA (Government Code Section 65996). 

2) With payment of the state-mandate or negotiated supplemental fees, impacts on 
school services and facilities would be result in a less-than-significant impact.

3) The Project Applicant has agreed to and will negotiate the payment of 
supplemental school facility fees to the LBUSD to further assist the District in 
providing adequate facilities within the Community Plan area prior to approval of 
Implementation Plans. 

The District acknowledges that through the adoption of SB 50, the California Legislature 
has declared that the school impact fee is deemed to be full and adequate mitigation 
under CEQA (Government Code Section 65996).  Although this may be a statement in 
the codes of the State of California, in a practical and real sense, school impacts fees as 
provided for in State law does not pay for the full and adequate mitigation of the impacts 
of development on school facilities.  As such, the payment of the State-mandate fees does 
not reduce the impacts on school services and facilities to a level of less-than-significant.  
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The use of negotiated supplemental fees has the potential of reducing the impacts on 
school services and facilities to a level of less-than-significant if an agreement is reached 
between the District and the Applicant.  However, at the time of this Draft EIR there is no 
assurance that an agreement will be agreed to between the Applicant and the District and 
therefore, this should not be concluded in the Draft EIR as a mitigation measure that is 
foreseen.  Although the Draft EIR states that the Project Applicant has agreed to and will 
negotiate the payment of supplemental school facility fees to be paid to the District to 
further assist the District in providing adequate facilities within the Community Plan area 
prior to approval of Implementation Plans, there is no condition of mitigation measure 
that specifically states this in the Draft EIR.  Therefore, there is no assurance to the 
District that such an agreement will be entered into between the District and the 
Applicant. 

The District would suggest that the Draft EIR needs to state the following as a mitigation 
measure to be included in impact discussion of Impact 5.6-4: 

“As a mitigation measure of the impacts on the District, the Applicant, Developer, 
and Property Owners within the Project shall fully fund mitigation of all impacts on 
the District resulting from students generated by the Project, including all School 
Facilities as set forth herein, through the payment of any combination of statutory 
development fees, supplemental school facilities fees, construction of developer-built 
and funded schools, establishment of a Mello-Roos Community Facilities District or 
another financing mechanism to be determined by the District and the Applicant, 
Developer, and Property Owners as set forth in a School Facilities Plan.  The final 
terms of the School Facilities Plan shall be subject to a separate agreement between 
the Applicant, Developer, and Property Owners and the District, which shall be 
structured in accordance with this mitigation measure.  The requirement for the 
completion and execution of the School Facilities Financing Plan between the District 
and the completed and executed by the District and the Applicant, Developer, and 
Property Owners is a mitigation measure to be included and required by the 
Mitigation Monitoring Program to fulfill the Applicant’s, Developer’s, and Property 
Owner’s obligations under CEQA. 

The School Facilities Financing Plan shall be completed and executed by the District 
and the Applicant, Developer, and Property Owners prior to the District issuing a 
Certificate of Compliance for any building permit in the Project, which shall be a 
prerequisite for the Applicant, Developer, and Property Owners to obtain a building 
permit for any residential unit or any other non-residential development from the 
County, or if the area incorporates, the City.  The District may withhold a Certificate 
of Compliance for any residential unit or non-residential development, and the 
Applicant, Developer, and Property Owners shall not acquire a building permit for 
any residential unit or non-residential development within the Project, in the event 
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that the School Facilities Plan is not completed and executed by the District and the 
Applicant, Developer, and Property Owners 

School Facilities shall include a) the construction of elementary, middle and high 
schools, interim facilities to house students during construction of permanent school 
facilities, acquisition of school sites for the permanent facilities, transportation and 
bussing, and all furnishings, fixtures, equipment, and technology required to 
accommodate the Project students (“Educational Facilities”); and b)  a physical plant 
to service the Project’s Educational Facilities to maintain the quality of education and 
support services for the Project, including, but not necessarily limited to 
administrative offices, warehouse and storage facilities, food service facilities, 
transportation and bussing facilities, bus rolling stock, and operational services, and 
central technology facilities (“Central Support Facilities”).  Collectively, the 
Education Facilities and Central Support Facilities shall be referred to as “School 
Facilities.”

Further, in the event that this language is not included in the Draft EIR or there is no 
assurance that the Project will be self-containing and sustaining with regards to the 
school facilities and central support facilities, the Project will directly impact the current 
schools and facilities of the District.  Therefore, the Draft EIR needs to conclude that the 
impacts on the District would be “significant” according to the definition of significance 
as set forth in the CEQA Guidelines. 

The District suggests that the Draft EIR needs to assume that no current schools and 
capacity and no current central support facilities that are District-wide facilities are 
available and that all students generated from the Project will need to be housed in 
schools and services by central service facilities that are located within the Project.  This 
is due to the fact that the District cannot speculate on the availability of school capacity at 
current schools based on the current and future facilities and planning of the District. 

The District acknowledges that the Applicant will is required to pay the State-mandated 
school development impact fee as levied and imposed by District and that school impact 
fees are required to be used to construct additional new school facilities as necessary for 
the Project.  However, the Draft EIR fails to do the analysis to determine if these fees are 
adequate to fund the facilities that would be required for the Project.  The District 
suggests that statutory fees are inadequate to fund the local financing portion of school 
facilities.  It is acknowledged that additional funding for new school facilities may come 
from State funds under the State School Facilities Financing Program.  However, the 
State contributions to schools are inadequate when added to the local statutory 
development fees.  In addition, the State does not fund interim facilities, central service 
support or District-wide support facilities, or students bussing and transportation.  These 
are all local funding responsibilities and need to be addressed in the Draft EIR. 
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There is no certainty that State funding would be available to meet school facility needs 
for the Project.  The Draft EIR needs to conclude that if statutory fees are not provided 
sufficiently in advance to allow school facilities to be constructed prior to the arrival of 
students, statutory fees would likely be spent on interim school facilities (e.g., portable 
classrooms) and not on the construction of new school facilities.  The Draft EIR needs to 
acknowledge that if there are no funds available for permanent facilities as a result of the 
use of these funds for interim, facilities, then students would not be housed in permanent 
facilities and that some time after the lifecycle of the interim facilities, the District would 
incur costs to replace or modernize these facilities, thereby placing additional financial 
and environmental impact burdens on the District and the Community. 

The Draft EIR appears to state that based on State law, payment of school mitigation fees 
constitutes full mitigation of school impacts regardless of the size of the project and the 
District’s conditions.  The Draft needs to provide a full and complete disclosure of the 
provision of SB 50.  In addition, an analysis of the inadequacies of the funding under SB 
50 should be disclosures in the Draft EIR and these identified as unmitigated impacts. 

With much of the Draft EIR failing to provide a comprehensive analysis of the school 
issues, it is interesting to note that at no time from the date of the Notice of Preparation of 
the Draft EIR to the date of the Notice on the Draft EIR, did the preparers of the Draft 
EIR contact the District with the exception of one e-mail communication as noted in the 
References section of the Draft EIR.  In addition, it is noted that the preparers did not 
contact the District’s consultant or any of the District’s professional advisors (i.e. legal 
counsel, architect, development fee justification report consultant, etc.) to obtain 
information, data, documents, reports, or any other materials that would have enabled the 
preparers to provide accurate information in the Draft EIR, to conduct the proper analysis 
in accordance with the CEQA Guidelines, and to identify with accuracy and 
completeness of the impacts and mitigation measures that should and would be 
appropriately included in the Draft EIR.  This is a failure in the process of preparing the 
Draft EIR and has resulted in inaccuracies contained in the Draft EIR, many of which 
have been identified in these comments of the District.  

The environmental impacts on the District are readily apparent with a thorough analysis.  
Without adequate school facilities and adequate funding of facilities concurrent with the 
development of residential units, the District will be significantly impacted and will have 
to implement operational and administrative measures to address the impacts.  These will 
have secondary and tertiary impacts on the District that need to be discussed in the Draft 
EIR.

In addition, the discussion of schools in the Draft EIR is incomplete and does not provide 
an accurate understanding of the School Facilities Financing Program of the State as it 
relates to statutory development fees and the State’s portion of funding facilities.  This 
needs to be expanded so that the decision-makers have an accurate understanding of how 

LaneG
Line

LaneG
Line

LaneG
Line

MartinA1
Text Box
18-128Cont'd

MartinA1
Text Box
18-129

MartinA1
Text Box
18-130

MartinA1
Text Box
EDAW                                                                                                                                                            Villages of Laguna San Luis FEIRComments and Responses on the DEIR                                          4-182                                                                             County of Merced



Mr. Robert F. King, Project Manager 
Planning and Community Development Department 
County of Merced 
September, 2007 
Page 104 of 219 

school districts fund school facilities and the inadequacies of the School Facilities 
Financing Program.  This is critical to understanding and clarifying the adequacy of the 
mitigation measures offered by the Draft EIR. 

The District suggests that the Project will result in substantial adverse physical impacts 
associated with the provision of new or physically altered school facilities, the need for 
new or physically altered school facilities, the construction of which could cause 
significant environmental impacts, in order to maintain acceptable service ratios or other 
performance objectives for school services.  As such, these impacts need to be addressed 
and mitigation measures offered to reduce the impacts to a level of less-than-significant. 

There is no data, and quantitative or qualitative analysis to substantiate that the mitigation 
measures offered will provide for adequate and well designed public school facilities to 
meet future demands of the Project.  Only through a proactive level of commitment by 
the Applicant and the County, regardless of the provisions of Section 65995 et.  seq. of 
the Government Code, can there be any assurance that the mitigation measures will 
address the impacts reducing them to a level of insignificance.

The District suggests that the evaluation of impacts on the Project needs to be addressed 
in a more comprehensive way and not through the piece-meal evaluation of second-tier 
environmental analysis.  There is no data, and quantitative or qualitative analysis to 
substantiate that the mitigation measures identified in the Draft EIR addresses the 
potentially significant impacts of the Project and provides for the adequate operation of 
schools and school facilities.

Draft EIR – Cumulative Impacts

The CEQA Guidelines required that the Draft EIR consider cumulative impacts.  Section 
15355 of the CEQA Guidelines defines “cumulative impacts” as follows: 

“ ‘Cumulative impacts’ refers to two or more individual effects which, when 
considered together, are considerable or which compound or increase other 
environmental impacts. 

(a) The individual effects may be changes resulting from a single project or a 
number of separate projects. 

(b) The cumulative impact from several projects is the change in the environment 
which results from the incremental impact of the project when added to other 
closely related past, present, and reasonably foreseeable probable future projects.  
Cumulative impacts can result from individually minor but collectively significant 
projects taking place over a period of time.” 
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Further Section 15130 of the CEQA Guidelines states: 

“(a) An EIR shall discuss cumulative impacts of a project when the project's 
incremental effect is cumulatively considerable, as defined in Section 15065(a)(3).  
Where a lead agency is examining a project with an incremental effect that is not 
"cumulatively considerable," a lead agency need not consider that effect significant, 
but shall briefly describe its basis for concluding that the incremental effect is not 
cumulatively considerable. 

(1) As defined in Section 15355, a cumulative impact consists of an impact which 
is created as a result of the combination of the project evaluated in the EIR 
together with other projects causing related impacts.  An EIR should not discuss 
impacts which do not result in part from the project evaluated in the EIR. 

(2) When the combined cumulative impact associated with the project's 
incremental effect and the effects of other projects is not significant, the EIR shall 
briefly indicate why the cumulative impact is not significant and is not discussed 
in further detail in the EIR.  A lead agency shall identify facts and analysis 
supporting the lead agency's conclusion that the cumulative impact is less-than-
significant.

(3) An EIR may determine that a project's contribution to a significant cumulative 
impact will be rendered less than cumulatively considerable and thus is not 
significant.  A project's contribution is less than cumulatively considerable if the 
project is required to implement or fund its fair share of a mitigation measure or 
measures designed to alleviate the cumulative impact.  The lead agency shall 
identify facts and analysis supporting its conclusion that the contribution will be 
rendered less than cumulatively considerable. 

(b) The discussion of cumulative impacts shall reflect the severity of the impacts and 
their likelihood of occurrence, but the discussion need not provide as great detail as is 
provided for the effects attributable to the project alone.  The discussion should be 
guided by standards of practicality and reasonableness, and should focus on the 
cumulative impact to which the identified other projects contribute rather than the 
attributes of other projects which do not contribute to the cumulative impact.  The 
following elements are necessary to an adequate discussion of significant cumulative 
impacts: 

(1) Either: 

(A) A list of past, present, and probable future projects producing related or 
cumulative impacts, including, if necessary, those projects outside the control 
of the agency, or 
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(B) A summary of projections contained in an adopted general plan or related 
planning document, or in a prior environmental document which has been 
adopted or certified, which described or evaluated regional or area-wide 
conditions contributing to the cumulative impact.  Any such planning 
document shall be referenced and made available to the public at a location 
specified by the lead agency. 

(2) When utilizing a list, as suggested in paragraph (1) of subdivision (b), factors 
to consider when determining whether to include a related project should include 
the nature of each environmental resource being examined, the location of the 
project and its type.  Location may be important, for example, when water quality 
impacts are at issue since projects outside the watershed would probably not 
contribute to a cumulative effect.  Project type may be important, for example, 
when the impact is specialized, such as a particular air pollutant or mode of 
traffic.

(3) Lead agencies should define the geographic scope of the area affected by the 
cumulative effect and provide a reasonable explanation for the geographic 
limitation used. 

(4) A summary of the expected environmental effects to be produced by those 
projects with specific reference to additional information stating where that 
information is available; and 

(5) A reasonable analysis of the cumulative impacts of the relevant projects.  An 
EIR shall examine reasonable, feasible options for mitigating or avoiding the 
project's contribution to any significant cumulative effects. 

(c) With some projects, the only feasible mitigation for cumulative impacts may 
involve the adoption of ordinances or regulations rather than the imposition of 
conditions on a project-by-project basis. 

(d) Previously approved land use documents such as general plans, specific plans, and 
local coastal plans may be used in cumulative impact analysis.  A pertinent discussion 
of cumulative impacts contained in one or more previously certified EIR's may be 
incorporated by reference pursuant to the provisions for tiering and program EIR’s.  
No further cumulative impacts analysis is required when a project is consistent with a 
general, specific, master or comparable programmatic plan where the lead agency 
determines that the regional or area-wide cumulative impacts of the proposed project 
have already been adequately addressed, as defined in Section 15152(f), in a certified 
EIR for that plan. 
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(e) If a cumulative impact was adequately addressed in a prior EIR for a community 
plan, zoning action, or general plan, and the project is consistent with that plan or 
action, then an EIR for such a project should not further analyze that cumulative 
impact, as provided in Section 15183(j).” 

The Draft EIR acknowledged that the District provides services and facilities to the area 
within and to a substantially larger area surrounding the Project.  This is critical in the 
analysis of cumulative impacts in the Draft EIR.  The analysis of cumulative impacts is 
required by the CEQA Guidelines to consider the geographic area of all projects that can, 
in conjunction with the Project, have cumulative impacts.  In this case, the cumulative 
analysis failed to consider the build-out impacts of all developments that cumulatively 
would impact the District, including the cumulative impacts of the build-out of the 
General Plan land uses.  This same conclusion can be reached with regards to the other 
environmental topics set forth in the Draft EIR (i.e. Land Use; Population; Housing; and 
Employment; Geology, Minerals, Soils, and Paleontological Resources; Public Health 
and Hazards; Hydrology, Drainage, and Water Quality; Public Services; Utilities and 
Service Systems; Biological Resources; Cultural Resources; Aesthetics; Agricultural 
Resources; Air Quality; Noise; and Transportation and Circulation). 

The Draft EIR is not in compliance with the CEQA Guidelines based on the fact that the 
Draft EIR acknowledges project-specific impacts and does not conduct the proper 
cumulative qualitative and quantitative analysis based on data of all developments in the 
larger area outside of the project.  The Draft EIR should be revised to address the larger 
cumulative impacts on the District, the City, and the region for all of the environmental 
topics set forth in the Draft EIR (i.e. Land Use; Population; Housing; and Employment; 
Geology, Minerals, Soils, and Paleontological Resources; Public Health and Hazards; 
Hydrology, Drainage, and Water Quality; Public Services; Utilities and Service Systems; 
Biological Resources; Cultural Resources; Aesthetics; Agricultural Resources; Air 
Quality; Noise; and Transportation and Circulation). 

The Draft EIR identifies the following with regards to cumulative impacts and related 
projects:

“The State CEQA Guidelines identify two methods for establishing the cumulative 
environment in which the project is to be considered: the use of a list of past, present, 
and probable future projects or the use of adopted projections from a general plan, 
other regional planning document, or a certified EIR for such a planning document.  
For this DEIR, the list approach was used to generate the most reliable future 
projections possible.  A list approach is used to define specific projects that are 
currently proposed, but are not necessarily considered within an approved planning 
document”. 

The Draft EIR further states: 
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“Each of the development projects discussed below would contribute to the projected 
growth of the County and to the area surrounding the City of Los Banos.  Potential 
areas where the project and related projects would contribute to cumulative impacts 
include air quality, noise, biological resources, agricultural resources, visual 
resources, transportation and circulation, and public services (e.g., solid waste).  The 
Merced County General Plan provides policies and implementation measures to 
address future growth and focus growth within SUDPs in order to reduce adverse 
effects on the environment.  Each project would be required to demonstrate 
compliance with the General Plan prior to project approval.” 

It is noted that the District’s school facilities and the central service facilities are public 
services that need to be addressed in the cumulative impact analysis. 

The Draft EIR briefly discusses several planned and proposed projects and sets forth the 
following as the only projects included in the cumulative analysis: 

“Summary of Currently Planned and Proposed Projects 

Table 7-1 provides a summary of the projects considered in the cumulative analysis.  
Exhibit 7-1 presents the general location of cumulative projects  
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The District suggests that the list of planned and proposed projects is inadequate as 
follows:

1) The calculation of the residential land uses and units and the 
commercial/industrial land uses and acreage for the City of Los Banos is incorrect 
and does not present the current proposed, planned, and approved projects in the 
City of Los Banos. 

2) The calculation of proposed, planned, and approved residential land uses and 
units and the commercial/industrial land uses and acreage for the unincorporated 
areas of the County of Merced for the western portion of the County is not 
presented.

3) The City of Gustine and the surrounding area is part of the area that the 
cumulative analysis should consider.  The City of Gusting is located 
approximately 14 miles north of the Project.  The City is conducting a review and 
update of the City’s General Plan which is intended to set forth the growth of the 
City.  The proposed, planned, and approved residential land uses and units and the 
commercial/industrial land uses of the City of Gustine and the City of Gustine 
Sphere of Influence should be included in the cumulative projects list. 

4) The project list includes several specific plans and the Delhi Community Plan.  
The Delhi Community Plan is located 5 miles north of the City of Livingston and 
20 miles north of the City of Merced as stated in the Draft EIR or approximately 
35-40 miles from the Project.  There are other areas within the 30-40 mile radius 
that could have been included in the cumulative project list.  The District 
questions why the Delhi Community Plan was included and other non-community 
plan or specific plan areas were not included, as well as other cities. 

5) The District suggest that the current General Plan land use and zoning 
designations should have been included in to determine the potential worst case 
scenarios for the cumulative analysis and should have been included in the project 
list.  At a minimum this analysis should have been included for an area within a 
radius of no less than 20-miles surrounding the Project. 

6) The County is currently conducting an update and review of the County General 
Plan.  The cumulative project list should have included the preliminary growth 
scenarios for the County under the proposed General Plan lands use policies and 
designations.

7) The project list should have included the growth projections of the Merced 
County Association of Governments.  The MCAG provides based data for most 
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of the long-range planning of the area and should have been considered in the 
cumulative analysis.  

8) The project list does not present all of the proposed, planned, and approved 
project within the boundaries of the District.  Therefore, the Draft EIR could not 
have accurately determined the cumulative impacts on the District or identified 
appropriate mitigation measures.  

The fact that the Project list is incomplete and inaccurate is evidence that the cumulative 
analysis is flawed and needs to be revised. 

As it relates to cumulative effects, the Draft EIR states the following with regards to 
public services and schools: 

“PUBLIC SERVICES 

As described in Section 5.6, “Public Services,” of this DEIR, the project applicants 
would prepare a separate financing plan that would establish the necessary funding 
mechanisms to provide services to the project.  The proposed project would fully 
provide for its increment of necessary public services and would not result in a 
contribution to any cumulative impacts to existing service providers or facilities.  As 
stated in Section 5.6, “Public Services,” of this EIR, no new police, fire, or 
recreational facilities would be required that are not already planned for; sufficient 
capacity has been determined to exist at proposed on-site schools, and no long-term 
shortfall of school services and facilities would result; and the project proponent 
would pay development impact fees sufficient to mitigate school impacts.  For these 
reasons, the proposed project would not contribute to a cumulative public services 
impact.  This would be a less-than-significant cumulative impact and the project’s 
contribution would not be considerable.”

The comments previously offered with regards to the project-specific impacts apply to 
the Draft EIR statements on cumulative impacts.  There is no data, and qualitative or 
quantitative analysis to support the conclusions or statements set forth in this discussion.  
Even thought the Draft EIR acknowledges the impacts of some related projects, the Draft 
EIR fails to conduct the proper analysis to determine the cumulative impacts or offer any 
mitigation measures.  More importantly, it suggests that there is no additional mitigation 
required, even though there was no analysis.  It further suggests that the impacts would 
be “less-than-significant” even though there was no analysis that indicated what the 
magnitude of the impacts would be measures against specific thresholds and did not 
discuss any mitigation measures because none were required. 

As with the project-specific impacts, the Draft EIR states that the school cumulative 
impacts (which were not specifically determined) would be addressed by the fact that 
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related development projects within the District would be required to pay school impact 
fees and therefore the payment of school impact fees would be considered full mitigation, 
and thus cumulative impacts on schools would be less-than-significant.

There is no assurance that the Project Applicant will prepare a separate financing plan 
that would establish the necessary funding mechanisms to provide services to the Project 
with regards to school issues.  Although the County has the discretionary right to approve 
or deny the Project if the Applicant does not establish the necessary funding mechanisms, 
the District does not have the right to deny the Project and the County has indicated 
previously that it will not deny a Project for the failure of developer to address the school 
issues per their interpretation of SB 50.  Therefore, the Draft EIR provides no assurance 
that the Project would fully provide for its increment of necessary school facilities and 
services.  The District can therefore conclude that the Project would result in a 
contribution to the cumulative impacts to existing school facilities and services and the 
District overall. 

The District disagrees that there will be sufficient capacity at proposed Project schools 
and no long-term shortfall of school services and facilities would result.  This is because 
that there is no assurance that adequate funding would be available for the land 
acquisition and construction of such schools.  In addition, the District believes that this 
conclusion cannot be reached due to the inadequacy of the Draft EIR to discuss all of the 
school facilities, central services facilities, transportation and funding facilities, and other 
related school issues and topics which have been discussed previously.  Although the 
Project Applicant would pay development impact fees, the District would suggest that 
statutory development fees are inadequate as has been cited in the Draft EIR.  For these 
reasons, the District believes that the Project would contribute to a cumulative school 
facilities and services impact and that this impact would be significant.  

The following elements of the CEQA Guidelines are necessary to an adequate discussion 
of significant cumulative impacts were not offered: 

“(1) Either: 

(A) A list of past, present, and probable future projects producing related or 
cumulative impacts, including, if necessary, those projects outside the 
control of the agency, or 

(B)  A summary of projections contained in an adopted general plan or 
related planning document, or in a prior environmental document which 
has been adopted or certified, which described or evaluated regional or 
area-wide conditions contributing to the cumulative impact.  Any such 
planning document shall be referenced and made available to the public 
at a location specified by the lead agency.” 
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Neither of these discussions is presented in the Draft EIR with an accurate level of detail. 

In addition to considering the Project and the known approved and proposed projects in a 
cumulative analysis, the Draft EIR should have considered the “worst case” scenario of 
cumulative impacts which would be based on the Project, the approved and proposed 
know projects, as well the full build-out of the affected County General Plan as it is 
currently adopted and based on the land use authorizations of the General Plans.  In 
addition the draft EIR should have considered the proposed land uses as is being 
discussed in the County General Plan update and review.  The Draft EIR did not 
complete such an analysis.  The Draft EIR is not in compliance with the CEQA 
Guidelines. 

The CEQA Guidelines requires that the geographic scope of the area affected by the 
cumulative effect be provided and that a reasonable explanation for the geographic 
limitations used be defined.  The Draft EIR did not provide this definition.  The District 
would suggest that the areas within the entire boundaries of the District and the entire 
County are the appropriate definition of the areas to which cumulative impacts should be 
considered.  At a minimum an area within a 20-mile radius should have been considered. 

The Draft EIR did not provide a summary of the expected environmental effects to be 
produced by the Project with specific reference to additional information stating where 
that information is available.  Further, the Draft EIR did not provide the data, and the 
quantitative and qualitative analysis of the cumulative impacts of the relevant projects 
relating to the Project or examine reasonable, feasible options for mitigating or avoiding 
the Project’s contribution to any significant cumulative effects of the development of the 
region.  Therefore, the analysis of cumulative impacts is not in compliance with the 
CEQA Guidelines. 

Section 15065 of the CEQA Guidelines states in part: 

“(a) A lead agency shall find that a project may have a significant effect on the 
environment and thereby require an EIR to be prepared for the project where there is 
substantial evidence, in light of the whole record, that any of the following conditions 
may occur:  

(1) The project has the potential to: substantially degrade the quality of the 
environment; substantially reduce the habitat of a fish or wildlife species; cause a 
fish or wildlife population to drop below self-sustaining levels,; threaten to 
eliminate a plant or animal community; substantially reduce the number or restrict 
the range of an endangered, rare or threatened species; or eliminate important 
examples of the major periods of California history or prehistory.
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(2) The project has the potential to achieve short-term environmental goals to the 
disadvantage of long-term environmental goals. 

(3) The project has possible environmental effects that are individually limited but 
cumulatively considerable.  “Cumulatively considerable” means that the 
incremental effects of an individual project are significant when viewed in 
connection with the effects of past projects, the effects of other current projects, 
and the effects of probable future projects.

(4) The environmental effects of a project will cause substantial adverse effects on 
human beings, either directly or indirectly…” 

As noted, environmental effects that are individually limited, but cumulatively 
considerable are required to be addressed in the Draft EIR.  Cumulatively considerable 
means that the incremental effects of an individual project are significant when viewed in 
connection with the effects of past projects, the effects of other current projects, and the 
effects of probable future projects.  The cumulative impacts need to be viewed in 
connection with the effects of past projects, the effects of other current projects, and the 
effects of probable future projects resulting from all of the areas of the District and the 
County in order for the analysis to comply with the provisions of the CEQA Guidelines.

The Project may well be the largest private development project in the history of the 
County of Merced.  It is certainly larger than any community plan and specific plan that 
is cited in the Draft EIR.  It is larger than any specific plan or community plan that has 
been adopted by the County or any City in the County.  When completed, it will create 
one of the largest urban areas of the County.  Therefore, cumulative effects should be 
considered in detail and with the greatest consideration of data, and qualitative and 
quantitative analysis.  The entire cumulative impact analysis is completed in 11-pages.  
There is no data base presented, no methodology of evaluation presented, and 
conclusions are not supported by data, and quantitative and qualitative analysis or factual 
information.  The Draft EIR is not in compliance with the CEQA Guidelines because it 
does not provide an adequate cumulative analysis to consider the entirety of these areas. 

Draft EIR Growth Inducement

Section 15126.2 of the CEQA Guidelines states, in part: 

“(d) Growth-Inducing Impact of the Proposed Project.  Discuss the ways in which the 
proposed project could foster economic or population growth, or the construction of 
additional housing, either directly or indirectly, in the surrounding environment.  
Included in this are projects which would remove obstacles to population growth (a 
major expansion of a waste water treatment plant might, for example, allow for more 
construction in service areas).  Increases in the population may tax existing 
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community service facilities, requiring construction of new facilities that could cause 
significant environmental effects.  Also discuss the characteristic of some projects 
which may encourage and facilitate other activities that could significantly affect the 
environment, either individually or cumulatively.  It must not be assumed that growth 
in any area is necessarily beneficial, detrimental, or of little significance to the 
environment.”  

The Draft EIR stated the following with regards to the growth inducement of the Project: 

“Growth-inducing impacts can result from development that directly or indirectly 
induces additional growth.  Examples of growth inducement include: 

redesignation of property from agricultural to urban uses within an 
agricultural area, thus increasing the potential for adjacent farmland to also be 
redesignated to urban uses; 

the development of new housing or job-generating uses that would be 
sufficient in quantity to create a substantial demand for new jobs and housing, 
respectively;

the development of new schools as part of a proposed project with excess 
capacity to serve adjacent currently undeveloped areas; 

the extension of roads and utilities to an area not currently served by such 
infrastructure; and 

the oversizing of new utility lines to a project site which may have additional 
capacity to serve currently undeveloped areas nearby. 

Growth inducement itself is not an environmental effect but may foreseeably lead to 
environmental effects.  These environmental effects may include increased demand 
on other community and public services and infrastructure, increased traffic and 
noise, degradation of air or water quality, degradation or loss of plant or animal 
habitats, or conversion of agricultural and open space land to urban uses.” 

The Draft EIR discussion certainly promotes the “benefits” of the Project as the catalyst 
for providing and extending urban service to the area where the Project is located.  
However, the discussion only touches the surface on the growth inducing effects and the 
catalyst that the Project will have on other land uses and areas of the County and the 
western portion of the County.  There appears to be an underlying assumption in the 
words used in the Draft EIR, that the growth inducing effects are “beneficial”.  However, 
the CEQA Guidelines specifically require that the Draft EIR discuss the characteristic of 
the Project that may encourage and facilitate other activities that could significantly affect 
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the environment, either individually or cumulatively.  The CEQA Guidelines specifically 
state that this discussion must not assume that growth in any area is necessarily 
beneficial, detrimental, or of little significance to the environment. 

There appears to be a prejudicial position in the discussion in the Draft EIR that suggest 
that the growth inducing impacts of the Project are beneficial, resulting in an unsupported 
statement of consequences and impacts. 

The District suggests that the Draft EIR is not in compliance with the CEQA Guidelines 
because it does not discuss the Project in terms of how its growth inducing effects would 
significantly affect the environment, a) individually and cumulatively; and b) positively 
and negatively.  The County cannot and should not simply assumed that the Project and 
the growth resulting from the Project directly or indirectly in any area of the County with 
the level of project-specific and cumulative impacts (positive or negative) is necessarily 
beneficial or of little significance to the environment. 

Further, the Draft EIR fails to acknowledge that the increases in the population may tax 
existing community service facilities (including schools), requiring construction of new 
school facilities that could cause significant environmental effects.  The Draft EIR further 
does not discuss how the characteristic of the Projects may encourage and facilitate other 
activities that could significantly affect the environment, either individually or 
cumulatively.  This is particularly relevant in terms of the extension of development to 
the east, north, and south of the Project, and how such extension of growth will result in 
the absorption of agricultural land and the creation of significant urban expansion have 
impacts on air quality, traffic and circulation, water, wastewater treatment, solid waste 
disposal, utilities, and other public services and facilities. 

The Draft EIR states: 

“Overall, the project would be growth inducing because the increased population 
associated with developing the project area would increase demand for goods and 
services, thereby fostering population and economic growth in the western portion of 
the County.  It can be expected that development of a new community would place 
pressure on adjacent areas to seek development entitlements.  As explained above, 
however, it would be speculative to assume that these areas would in fact develop 
with urban uses, and numerous discretionary actions subject to environmental review 
and political considerations would have to be granted before any such urban uses 
could materialize.  In summary, much of the growth that the project would induce has 
been planned for in the Villages of Laguna San Luis Community Plan.”  

There is no data, and quantitative and qualitative analysis that supports these conclusions 
or the conclusions that are set forth in the growth inducement discussion in the Draft EIR.
Therefore this analysis is flawed. 
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The Draft EIR states: 

“Fire, protection, law enforcement, and other public services would be provided 
within the community as necessary to meet project demand.  New fire protection and 
law enforcement facilities would be constructed within the project area to serve the 
community.  Individual development projects would coordinate with a future 
community services district and would pay required fees to ensure adequate facilities 
are in place to meet project demands.  The project area would also provide land for 
the construction of schools and individual development projects would pay fees 
toward funding necessary school facilities.  Because adequate public services are 
planned for in the Villages of Laguna San Luis Community Plan (Community Plan), 
the project would not facilitate the need for additional development of public services 
outside the community.” 

As previously stated, there is no assurance that the Project or the Project Applicant will 
provide the funding for the sites and construction of school facilities and the central 
service facilities as discussed herein.  Therefore, there is no evidence that the Project 
would also provide adequate land for the construction of schools and that individual 
development projects would pay fees toward funding necessary school facilities.  
Therefore, the District has to conclude that there would not be adequate school facilities 
and services within the Villages of Laguna San Luis Community Plan (Community Plan), 
and that the Project would facilitate the need for additional development of public 
services outside the Community Plan. 

Draft EIR - Project Alternatives 

The CEQA Guidelines required that the Draft EIR consider alternatives to the Project.

Section 15126.6 of the CEQA Guidelines states: 

(a) Alternatives to the Proposed Project.  An EIR shall describe a range of reasonable 
alternatives to the project, or to the location of the project, which would feasibly 
attain most of the basic objectives of the project but would avoid or substantially 
lessen any of the significant effects of the project, and evaluate the comparative 
merits of the alternatives.  An EIR need not consider every conceivable alternative to 
a project.  Rather it must consider a reasonable range of potentially feasible 
alternatives that will foster informed decision-making and public participation.  An 
EIR is not required to consider alternatives which are infeasible.  The lead agency is 
responsible for selecting a range of project alternatives for examination and must 
publicly disclose its reasoning for selecting those alternatives.  There is no ironclad 
rule governing the nature or scope of the alternatives to be discussed other than the 
rule of reason.  (Citizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal.3d 
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553 and Laurel Heights Improvement Association v. Regents of the University of 
California (1988) 47 Cal.3d 376). 

(b) Purpose.  Because an EIR must identify ways to mitigate or avoid the significant 
effects that a project may have on the environment (Public Resources Code Section 
21002.1), the discussion of alternatives shall focus on alternatives to the project or its 
location which are capable of avoiding or substantially lessening any significant 
effects of the project, even if these alternatives would impede to some degree the 
attainment of the project objectives, or would be more costly.

(c) Selection of a range of reasonable alternatives.  The range of potential alternatives 
to the proposed project shall include those that could feasibly accomplish most of the 
basic objectives of the project and could avoid or substantially lessen one or more of 
the significant effects.  The EIR should briefly describe the rationale for selecting the 
alternatives to be discussed.  The EIR should also identify any alternatives that were 
considered by the lead agency but were rejected as infeasible during the scoping 
process and briefly explain the reasons underlying the lead agency's determination.  
Additional information explaining the choice of alternatives may be included in the 
administrative record.  Among the factors that may be used to eliminate alternatives 
from detailed consideration in an EIR are: (i) failure to meet most of the basic project 
objectives, (ii) infeasibility, or (iii) inability to avoid significant environmental 
impacts. 

(d) Evaluation of alternatives.  The EIR shall include sufficient information about 
each alternative to allow meaningful evaluation, analysis, and comparison with the 
proposed project.  A matrix displaying the major characteristics and significant 
environmental effects of each alternative may be used to summarize the comparison.  
If an alternative would cause one or more significant effects in addition to those that 
would be caused by the project as proposed, the significant effects of the alternative 
shall be discussed, but in less detail than the significant effects of the project as 
proposed.  (County of Inyo v. City of Los Angeles (1981) 124 Cal.App.3d 1). 

(e) "No project" alternative.  

(1) The specific alternative of "no project" shall also be evaluated along with its 
impact.  The purpose of describing and analyzing a no project alternative is to 
allow decision-makers to compare the impacts of approving the proposed project 
with the impacts of not approving the proposed project.  The no project alternative 
analysis is not the baseline for determining whether the proposed project's 
environmental impacts may be significant, unless it is identical to the existing 
environmental setting analysis which does establish that baseline (see Section 
15125).
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(2) The "no project" analysis shall discuss the existing conditions at the time the 
notice of preparation is published, or if no notice of preparation is published, at 
the time environmental analysis is commenced, as well as what would be 
reasonably expected to occur in the foreseeable future if the project were not 
approved, based on current plans and consistent with available infrastructure and 
community services.  If the environmentally superior alternative is the "no 
project" alternative, the EIR shall also identify an environmentally superior 
alternative among the other alternatives.

(3) A discussion of the "no project" alternative will usually proceed along one of 
two lines: 

(A) When the project is the revision of an existing land use or regulatory plan, 
policy or ongoing operation, the "no project" alternative will be the 
continuation of the existing plan, policy or operation into the future.  
Typically this is a situation where other projects initiated under the existing 
plan will continue while the new plan is developed.  Thus, the projected 
impacts of the proposed plan or alternative plans would be compared to the 
impacts that would occur under the existing plan. 

(B) If the project is other than a land use or regulatory plan, for example a 
development project on identifiable property, the "no project" alternative is 
the circumstance under which the project does not proceed.  Here the 
discussion would compare the environmental effects of the property 
remaining in its existing state against environmental effects which would 
occur if the project is approved.  If disapproval of the project under 
consideration would result in predictable actions by others, such as the 
proposal of some other project, this "no project" consequence should be 
discussed.  In certain instances, the no project alternative means "no build" 
wherein the existing environmental setting is maintained.  However, where 
failure to proceed with the project will not result in preservation of existing 
environmental conditions, the analysis should identify the practical result of 
the project's non-approval and not create and analyze a set of artificial 
assumptions that would be required to preserve the existing physical 
environment. 

(C) After defining the no project alternative using one of these approaches, the 
lead agency should proceed to analyze the impacts of the no project 
alternative by projecting what would reasonably be expected to occur in the 
foreseeable future if the project were not approved, based on current plans and 
consistent with available infrastructure and community services.  
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(f) Rule of reason.  The range of alternatives required in an EIR is governed by a 
"rule of reason" that requires the EIR to set forth only those alternatives necessary to 
permit a reasoned choice.  The alternatives shall be limited to ones that would avoid 
or substantially lessen any of the significant effects of the project.  Of those 
alternatives, the EIR need examine in detail only the ones that the lead agency 
determines could feasibly attain most of the basic objectives of the project.  The range 
of feasible alternatives shall be selected and discussed in a manner to foster 
meaningful public participation and informed decision making. 

(1) Feasibility.  Among the factors that may be taken into account when 
addressing the feasibility of alternatives are site suitability, economic viability, 
availability of infrastructure, general plan consistency, other plans or regulatory 
limitations, jurisdictional boundaries (projects with a regionally significant impact 
should consider the regional context), and whether the proponent can reasonably 
acquire, control or otherwise have access to the alternative site (or the site is 
already owned by the proponent). No one of these factors establishes a fixed limit 
on the scope of reasonable alternatives.  (Citizens of Goleta Valley v. Board of 
Supervisors (1990) 52 Cal.3d 553; see Save Our Residential Environment v. City 
of West Hollywood (1992) 9 Cal.App.4th 1745, 1753, fn. 1). 

(2) Alternative locations. 

(A) Key question.  The key question and first step in analysis is whether any 
of the significant effects of the project would be avoided or substantially 
lessened by putting the project in another location.  Only locations that would 
avoid or substantially lessen any of the significant effects of the project need 
be considered for inclusion in the EIR. 

(B) None feasible.  If the lead agency concludes that no feasible alternative 
locations exist, it must disclose the reasons for this conclusion, and should 
include the reasons in the EIR.  For example, in some cases there may be no 
feasible alternative locations for a geothermal plant or mining project which 
must be in close proximity to natural resources at a given location. 

(C) Limited new analysis required.  Where a previous document has 
sufficiently analyzed a range of reasonable alternative locations and 
environmental impacts for projects with the same basic purpose, the lead 
agency should review the previous document.  The EIR may rely on the 
previous document to help it assess the feasibility of potential project 
alternatives to the extent the circumstances remain substantially the same as 
they relate to the alternative.  (Citizens of Goleta Valley v. Board of 
Supervisors (1990) 52 Cal.3d 553, 573). 
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(3) An EIR need not consider an alternative whose effect cannot be reasonably 
ascertained and whose implementation is remote and speculative.  (Residents Ad 
Hoc Stadium Committee v. Board of Trustees (1979) 89 Cal. App.3d 274).” 

The Draft EIR discusses only three (3) alternatives, as follows: 

“As the environmental impacts of the project became clear (e.g., reduced impacts 
on biological resources, less conversion of productive farmland), the applicant 
revised the project to minimize these impacts.  For example, when impacts to San 
Joaquin kit fox were identified, the applicants designated an open space corridor 
for the preservation of habitat that would allow kit fox movement north and south 
of the site.  As such, the proposed Community Plan became self-mitigating for 
some issue areas.  Based on the impacts identified throughout the DEIR, three 
alternatives were identified for evaluation in comparison to the project: 

The No Project Alternative – assumes the continuation of existing land 
uses on the project site, and current zoning would be used to guide future 
development. 

The Low Density Alternative – generally assumes the same land use plan 
as that of the current proposal, but considers potential development in 
terms of the lower limits of the density ranges within each land use 
category. 

Mitigated Alternative – is designed to reduce the area of development on 
the project to reduce site-specific environmental impacts including 
impacts on biological resources, farmland, air quality, and transportation.” 

These alternatives are described in the Draft EIR as follows: 

“6.4 NO PROJECT ALTERNATIVE 

The key objective of the No Project Alternative is to continue existing land use 
activities on the project site.  Under this alternative, current land use designations and 
zoning would guide future development.  The past and present use of the project site 
is primarily agricultural, with varying proportions and intensities of cultivated and 
fallow lands.  Currently, most of the agricultural land on the project site is fallow.  
Current land use and zoning designations (i.e., agriculture, foothill, highway 
interchange center, agricultural residential, public use) would allow for the 
development of approximately 35 residential units (a total of 114 residents based on a 
factor of 3.25 persons per household [Merced County 2003]) within the 6,214-acre 
project area.  In addition, the area within ½- mile of the intersection of I-5 and SR 152 
is designated for highway interchange center land uses, which would allow the 
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development of a variety of retail and commercial-related land uses that serve the 
needs of travelers.  This alternative would not develop the project site with urban land 
uses and the project site would continue to operate in its existing agricultural and 
open space capacity.

6.5 LOW DENSITY ALTERNATIVE 

The key objective of the Low Density Alternative is to avoid or reduce several of the 
significant and significant and unavoidable environmental impacts identified for the 
project including impacts to farmland, noise, air quality, and sensitive habitat and 
species.  This alternative is designed to reduce the development density of the project 
to avoid one or more of the project’s significant and unavoidable impacts. 

This alternative generally includes the same land use plan as the proposed project 
shown in Exhibit 3-3 of Chapter 3, “Project Description,” and would develop the 
same number of acres (3,722 acres), but considers potential development in terms of 
the lower limits of the density ranges within each land use category.  This alternative 
would construct up to 12,557 residential units resulting in the generation of 
approximately 35,371 residents, and development of 3,303,500 square feet of 
commercial/industrial uses.  Although this alternative would result in approximately 
20% less development than under the proposed project, the area disturbed by urban 
development would be similar to the proposed project. 

6.6 MITIGATED ALTERNATIVE 

The Mitigated Alternative is designed to reduce the development footprint of the 
project to avoid one or more of the project’s significant and unavoidable impacts.  
The project would result in significant impacts in the areas of substantial alteration of 
the visual character of the project site, conversion of productive farmland, air 
emissions, noise, and utilities and service systems. 

The Mitigated Alternative would be developed on approximately 1,861 acres (a 50 
percent reduction compared to the proposed project) of the project site (see Exhibit 6-
1) and would be designed to locate urban land uses closest to regional access routes 
(i.e., SR 33, SR 152, I-5), reduce the amount of productive farmland converted to 
urban land uses, and decrease impacts to sensitive biological resources (e.g., kit fox 
habitat, Swainson’s hawk foraging habitat).  This alternative would result in the 
development of approximately 7,948 residential units, approximately 2,149,067 
square feet of commercial/retail and industrial development, and would result in the 
generation of 22,387 residents.  As shown in Exhibit 6-1, development would be 
concentrated closest to SR 152 thereby keeping the southernmost portions of the 
project site undeveloped and continuing in their existing state.  These areas are 
currently in fallow condition, incorporate soils identified as farmland of statewide 
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importance and prime farmland, and contain habitat for kit fox and Swainson’s hawk 
foraging.”

The Draft EIR states: 

“6.7 SUMMARY OF COMPARATIVE EFFECTS OF THE PROJECT SITE 
ALTERNATIVES

Table 6-1 summarizes the environmental analysis provided above for the No Project 
Alternative, the Low Density Alternative, and the Mitigated Alternative.” 

Finally, the Draft EIR states: 

“6.8 ENVIRONMENTALLY SUPERIOR ALTERNATIVE 

In addition to the discussion and comparison of impacts of the alternatives to the 
proposed project, CEQA requires that the “environmentally superior” alternative 
among the alternatives considered be selected and the reasons for such selection 
disclosed.  In general, the environmentally superior alternative is the alternative that 
would generate the fewest or least severe adverse impacts.  In the case of the project, 
the No Project alternative is the environmentally superior alternative because it would 
not create any new site-specific adverse environmental impacts as very little 
development would occur on the project site.  However, CEQA requires the 
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identification of another alternative as environmentally superior when the “no 
project” alternative is identified as such (State CEQA Guidelines Section 
15126[e][2]). 

The Low Density Alternative would be environmentally superior to the project 
because this alternative would reduce the project’s significant air quality; hydrology, 
drainage and water quality; public services; and transportation impacts.  Further, this 
alternative would reduce the project’s significant and unavoidable impacts related to 
aesthetics, agricultural resources, air quality, noise, utilities and service systems, 
transportation, and construction of water and wastewater treatment facilities.  This 
alternative would also meet most project objectives. 

The Mitigated Alternative would both be environmentally superior to the project and 
to the Low Density Alternative because this alternative would substantially reduce (to 
a greater degree than the Low Density Alternative) the project’s significant and 
unavoidable aesthetic, agricultural resources, air quality, noise, utility and service 
systems, transportation; and construction of water and wastewater treatment facilities 
impacts.  This alternative would also reduce the project’s land use, hydrology and 
water quality, cultural resources, biological resources, and agricultural resources 
impacts.  Further, the Mitigated Alternative would reduce the project’s significant 
impacts to agricultural resources, biological resources, and land use by greater degree 
than the Low Density Alternative.  This alternative would meet most project 
objectives.”

There are a number of problems with the discussion of alternatives in the Draft EIR that 
are discussed herein.  As noted, the Draft EIR is required to describe a range of 
reasonable alternatives to the Project which would feasibly attain most of the basic 
objectives of the Project, but would avoid or substantially lessen any of the significant 
effects of the Project, and evaluate the comparative merits of the alternatives.  The Draft 
EIR does not need to consider every conceivable alternative to the Project.  Rather it must 
consider a reasonable range of potentially feasible alternatives that will foster informed 
decision-making and public participation.  The Draft EIR is not required to consider 
alternatives which are infeasible.  The County is responsible for selecting a range of 
alternatives for examination and must publicly disclose its reasoning for selecting those 
alternatives.  There is no ironclad rule governing the nature or scope of the alternatives to 
be discussed other than the rule of reason. 

The Draft EIR states:

“The basic objectives of the proposed project include creation of a residential 
development located in western Merced County, as well as creation of an integrated 
community of single- and multi-family housing units with services and employment 
opportunities for local residents.  In addition, the proposed project would establish a 
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comprehensive development implementation framework that would provide long-
term guidance and direction for future development, including mechanisms for 
constructing infrastructure improvements (e.g., finance plans) and mitigation 
requirements.” 

The Project objectives set forth in Section 3.3 of the Draft EIR goes far beyond the 
description as set forth herein. 

In addition, the Draft EIR only identifies one additional alternative that was rejected.  
This includes a “specific off-site alternative”.  Although there is justification presented as 
to why this alternative was not addressed, there are no other alternatives that were 
identified. 

The no project alternative is required by State law.  It is unclear how the specific 
reductions in the “low density” alternative were determined.  

The low density alternative is designed to reduce the development density of the Project 
to avoid one or more of the Project’s significant and unavoidable impacts.  The 
significant and unavoidable impacts identified in the Draft EIR are those which were not 
mitigated to a level of less-than-significant as described in Section 7.4, The District 
understands that this alternative generally includes the same land use plan as the 
proposed by the Project and would develop the same number of acres (3,722 acres), but 
considers potential development in terms of the lower limits of the density ranges within 
each land use category.  This alternative would construct up to 12,557 residential units 
resulting in the generation of approximately 35,371 residents, and development of 
3,303,500 square feet of commercial/industrial uses.  This alternative would result in 
approximately 20% less development than under the Project, and the area disturbed by 
urban development would be similar to the Project. 

There is no explanation as to why an alternative of 30%, 40% 50% of any percent of a 
reduction of the Project was not considered or why it was rejected.  There was no 
explanation of why the magnitude of the development was not reduced or the mix of land 
uses was not changed.  There was no explanation as to why non-students generating units 
were not included in the Project to reduce the impacts on the District.  The determination 
of this alternative appears to be an arbitrary decision without any foundation.  The 
District would suggest that there are other feasible alternatives that would meet the 
objectives of the Project and which would be a reduction in the intensity and density of 
the Project, and which would be more superior then the "low density" alternative 
presented in the Draft EIR. 

The Mitigated Alternative is designed to reduce the development footprint of the Project 
to avoid one or more of the project’s significant and unavoidable impacts.  The 
significant and unavoidable impacts identified in the Draft EIR are those which were not 
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mitigated to a level of less-than-significant as described in Section 7.4.  The Project 
would result in significant impacts in the areas of substantial alteration of the visual 
character of the project site, conversion of productive farmland, air emissions, noise, and 
utilities and service systems.  This alternative would be developed on approximately 
1,861 acres (a 50 percent reduction compared to the proposed project) of the Project site 
and would be designed to locate urban land uses closest to regional access routes (i.e., SR 
33, SR 152, I-5), reduce the amount of productive farmland converted to urban land uses, 
and decrease impacts to sensitive biological resources (e.g., kit fox habitat, Swainson’s 
hawk foraging habitat).  This alternative would result in the development of 
approximately 7,948 residential units, approximately 2,149,067 square feet of 
commercial/retail and industrial development, and would result in the generation of 
22,387 residents. 

There is no explanation as to why an intensity of less or more than this alternative was 
not considered or why it was rejected.  There was no explanation of why the magnitude 
of the development was not reduced or the mix of land uses was not changed.  There was 
no explanation as to why non-student generating units were not included in the Project to 
reduce the impacts on the District.  The determination of this alternative appears to be an 
arbitrary decision without any foundation based simply on reducing the acreage including 
in the Project by 50%.  The District would suggest that there are other feasible 
alternatives that would meet the objectives of the Project and which would be a reduction 
in the intensity and density of the Project, and which would be more superior then the 
“mitigated” alternative presented in the Draft EIR. 

The District is also concerned that the mitigated alternative assumes that all of the other 
impacts not presented in Section 7.4 have been mitigated to a level of less-than-
significant.  As the District has shown the school facilities and central service facilities 
impacts have not been reduced to a level of less-than-significant due to the fact that there 
is no assurance that the project-specific and cumulative impacts will be mitigated.  
Therefore, this alternative is not a feasible alternative as to the current Project offered. 

The Draft EIR does not provide the data, and quantitative and qualitative analysis that 
should have been conducted to support the conclusions set forth in the Draft EIR with 
regards to the three alternatives. 

The District believes that there are additional alternatives that would attain the Project 
activities and which are reasonable for consideration in the Draft EIR.  These including 
the following: 

1. Provide phasing of development of the residential uses within the Project 
according to a Growth Management Plan which would insure that development 
occurs concurrent with the availability of permanent and interim school facilities, 
central service support or District-wide support facilities, and bussing 
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transportation facilities and services to accommodate the students generated by 
the Project. 

2. The reduction of the number of units to be developed in the Project to a level that 
is equal to the number of students that can be accommodated by the District based 
on the revenues generated by statutory development fees plus revenues of the 
State School Facilities Financing Program. 

3. The development of land uses that do not generated students (i.e. non-residential, 
active adult senior citizen housing, agriculture and farm usage, parks and open 
space, etc.); 

These kinds of alternatives should have been and are requested to be considered in the 
Draft EIR and the direct and indirect, and the project-specific and cumulative impacts of 
these alternatives should have been evaluated.  Mitigation measures to the impacts of 
these alternatives need to be offered to reduce the impacts to a less-than-significant level. 

Again, the Draft EIR failed to even consider these as alternatives or partial alternatives 
that could modify the Project and feasibly attain most of the basic objectives of the 
Project, and would avoid or substantially lessen any of the significant effects of the 
Project.  The Draft EIR is not in compliance with the CEQA Guidelines. 

The presumption is that only the Project and the Alternatives stated in the Draft EIR meet 
the objectives of the Applicant as being acceptable.  It is the Applicant that has created 
the objectives by which the alternatives are to be measured, thereby potentially limiting 
the alternatives.  However, within these objectives, there appears to be a number of 
alternatives that the Draft EIR could have considered including the ones that have been 
offered by the District herein, all of which would be reasonable according to the CEQA 
Guidelines.  The District would request that the County revise the Draft EIR to consider 
these alternatives. 

It is interesting to note that none of the Project objectives listed in the Draft EIR address 
economic viability and availability of infrastructure as two of the factors that are citied in 
the CEQA Guidelines.  Also, it is also interesting that none of the objectives identified 
the economic return and profit to the Applicant as a result of implementation of the 
Project.  This evaluation of economic viability, availability of infrastructure, economic 
return, and profit to the Applicant are basic factors that should be considered in the 
selection of alternatives.  Failure to do this leaves many alternatives on the table without 
proper consideration as to their feasibility.  The District would suggest that there are 
many alternatives that relate to a range of residential densities, a variety of land uses, 
availability of infrastructure, and viable economics that are more superior then the Project 
and are additional alternatives that should have been considered.
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The District is also concerned with the conclusions stated with regards to the three (3) 
evaluated alternatives.  Many of the statements are conclusions that are not supported by 
data, and quantitative and qualitative analysis.  They are speculative statements that are 
unsupported by the text of the Draft EIR. 

The CEQA Guidelines states: 

“The EIR shall include sufficient information about each alternative to allow 
meaningful evaluation, analysis, and comparison with the proposed project.  A matrix 
displaying the major characteristics and significant environmental effects of each 
alternative may be used to summarize the comparison.  If an alternative would cause 
one or more significant effects in addition to those that would be caused by the 
project as proposed, the significant effects of the alternative shall be discussed, but in 
less detail than the significant effects of the project as proposed.” 

There is a need to provide “sufficient information” in the evaluation of an alternatives to 
allow for meaningful “evaluation, analysis, and comparison”.  Although summaries can 
be provided in the form of a matrix as an example, there still is a need to evaluate, 
analyze, and compare the alternatives.  Such evaluation requires date, and quantitative or 
qualitative analysis.  The Draft EIR fails to provide this analysis of the three alternatives. 

The Draft EIR concludes that the No Project Alternative is the environmentally superior 
alternative because it would not create any new site-specific adverse environmental 
impacts as very little development would occur on the Project site.  The statement used in 
the Draft EIR to support this conclusion is not supported by data, and quantitative and 
qualitative analysis. 

The Draft EIR concludes that the Low Density Alternative would be environmentally 
superior to the Project because this alternative would reduce the Project’s significant air 
quality; hydrology, drainage and water quality; public services; and transportation 
impacts.  It further states that this alternative would reduce the Project’s significant and 
unavoidable impacts related to aesthetics, agricultural resources, air quality, noise, 
utilities and service systems, transportation, and construction of water and wastewater 
treatment facilities.  Finally its states that this alternative would also meet most Project 
objectives.  The statements used in the Draft EIR to support these conclusions are not 
supported by data, and quantitative and qualitative analysis.  There is no data, and 
qualitative and quantitative analysis that provide evidence that this alternative meets 
“most” of the Project’s objectives.  

The Draft EIR concludes that the Mitigated Alternative would both be environmentally 
superior to the Project and to the Low Density Alternative because this alternative would 
substantially reduce (to a greater degree than the Low Density Alternative) the Project’s 
significant and unavoidable aesthetic, agricultural resources, air quality, noise, utility and 
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service systems, transportation; and construction of water and wastewater treatment 
facilities impacts.  It further states that this alternative would also reduce the Project’s 
land use, hydrology and water quality, cultural resources, biological resources, and 
agricultural resources impacts.  Further, the Draft EIR states that the Mitigated 
Alternative would reduce the Project’s significant impacts to agricultural resources, 
biological resources, and land use by greater degree than the Low Density Alternative.  
Finally, the Draft EIR states that this alternative would meet most project objectives.  The 
statements used in the Draft EIR to support these conclusions are not supported by data, 
and quantitative and qualitative analysis.  There is no data, and qualitative and 
quantitative analysis that provide evidence that this alternative meets “most” of the 
Project’s objectives.

Finally, the Draft EIR indicates that all three (3) alternatives are more superior then the 
Project that is proposed.  The CEQA Guidelines require that the most superior alternative 
must be identified in the Draft EIR.  The Draft EIR fails to state the most superior 
alternative as the recommended alternative to address the project–specific and cumulative 
impacts of the Project. 

The entire chapter of the Draft EIR relating to alternative projects needs to be revisited 
and appropriate analysis of the alternatives needs to be conducted in order to provide the 
date, and the quantitative and qualitative analysis to substantiate the conclusions that any 
one alternative is environmentally more or less superior then another.

Draft EIR - Irreversible Environmental Changes

Section 15126 of the CEQA Guidelines state, in part: 

“All phases of a project must be considered when evaluating its impact on the 
environment: planning, acquisition, development, and operation.  The subjects listed 
below shall be discussed as directed in Sections 15126.2, 15126.4 and 15126.6, 
preferably in separate sections or paragraphs of the EIR.  If they are not discussed 
separately, the EIR shall include a table showing where each of the subjects is 
discussed….

 (c) Significant Irreversible Environmental Changes Which Would be Involved in 
the Proposed Project Should it be Implemented.” 

Further, Section 15126.2 of the CEQA Guidelines state, in part: 

“(c) Significant Irreversible Environmental Changes Which Would be Caused by the 
Proposed Project Should it be Implemented.  Uses of nonrenewable resources during 
the initial and continued phases of the project may be irreversible since a large 
commitment of such resources makes removal or nonuse thereafter unlikely.  Primary 
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impacts and, particularly, secondary impacts (such as highway improvement which 
provides access to a previously inaccessible area) generally commit future 
generations to similar uses.  Also irreversible damage can result from environmental 
accidents associated with the project.  Irretrievable commitments of resources should 
be evaluated to assure that such current consumption is justified.”  

The Draft EIR states the following with regards to irreversible environmental changes: 

“Although the development of the project area would use both renewable and 
nonrenewable natural resources for project construction, this use would not increase 
the overall rate of use of any natural resource or result in the substantial depletion of 
any nonrenewable resource because the overall amounts of resources required to 
construct the project would account for a very small percentage of resources 
available. 

The project would provide access to a previously inaccessible area by extending 
roadway and utility infrastructure to an area not currently served by such 
infrastructure.  Construction of a new interchange at SR 152 and Hilldale Avenue 
would further extend access and remove accessibility constraints to the project site.  
Improving access to the project site would commit future generations to the 
significant irreversible change of converting the project area from agricultural and 
open space lands, which supports both crops and wildlife habitat, to urbanized land 
uses.  Mitigation for habitat conversion is included in the project and considered in 
this Draft EIR (See Section 5.8, “Biological Resources”). 

Lastly, the project is not anticipated to result in irreversible damage from 
environmental accidents, such as an accidental spill or explosion of a hazardous 
material.  During construction of individual projects in the project area, equipment 
would be using various types of fuel and material classified as hazardous.  In the State 
of California, the storage and use of hazardous substances are strictly regulated and 
enforced by various local, regional, and state agencies.  The enforcement of these 
existing regulations would preclude significant project impacts related to 
environmental accidents.” 

The discussion of irreversible environmental changes is just as significant as any other 
impact analysis contained in a Draft EIR.  As such, the analysis of such changes should 
be evaluated with the same level of analysis as other impacts.  Conclusions stated in this 
section of the Draft EIR need to be supported by data, and quantitative and qualitative 
analysis, as set forth in this section of the Draft EIR or in the other sections of the Draft 
EIR.  However, there is no data, or quantitative or qualitative analysis that identifies the 
magnitude of the irreversible changes or provides any clarity as to the consequences of 
such changes and there is no reference to where this analysis can be found in the Draft 
EIR.  The Draft EIR is not in compliance with the CEQA Guidelines. 
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In addition, the stated irreversible changes appear to be superficial.  As an example, one 
of the significant irreversible change is the lost of prime agricultural land.  This is a 
significant irreversible change and should be addressed in detail in the Draft EIR.  In 
addition, there will be an irreversible change to the District as a result of exacerbating the 
overcrowded condition of the District.  Other irreversible changes include the following 
for example: 

1. Active agricultural land and operations will be committed to urban 
development. 

2. Permanent dewatering of the site will lower ground water levels. 

3. Additional impermeable surfaces and increases in runoff will occur.  New 
sources for potential surface water pollution will be introduced. 

4. Potential habitat will be lost with implementation of the Project. 

5. Jurisdictional waters may also be impacted. 

6. Increases in ambient noise levels will occur. 

7. Increases in emissions from stationary and mobile sources will degrade air 
quality. 

8. Additional traffic will be generated by Project land uses, and incremental 
increases in local and regional congestion will occur. 

9. A new population base and housing supply will be introduced into an area 
previously undeveloped. 

10. Increased levels of public services will be required to serve the Project 
causing increases in the use of services and facilities. 

11. Water supplies for consumption, wastewater sewage treatment, and other 
utility resources will be permanently committed to the Project. 

12. The current agricultural and undeveloped character of the Project site will 
be committed to residential uses. 

13. Light effects will incrementally affect the night sky. 
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14. The potential for disturbing potentially unknown historic and prehistoric 
cultural resources will occur with site development and occupation. 

These and other irreversible changes need to be identified and discussed in detail.

The lack of such information prevents the decisions-makers and the public from making 
an informed and reasoned decisions base on the failure to provide the data, and the 
quantitative and qualitative analysis.  The Draft EIR is not in compliance with the CEQA 
Guidelines and this needs to be corrected. 

Draft EIR - Unavoidable Significant Impacts

Section 15126 of the CEQA Guidelines states, in part: 

“All phases of a project must be considered when evaluating its impact on the 
environment: planning, acquisition, development, and operation.  The subjects listed 
below shall be discussed as directed in Sections 15126.2, 15126.4 and 15126.6, 
preferably in separate sections or paragraphs of the EIR.  If they are not discussed 
separately, the EIR shall include a table showing where each of the subjects is 
discussed….

(b) Significant Environmental Effects Which Cannot be Avoided if the Proposed 
Project is Implemented…” 

Further, Section 15126.2 of the CEQA Guidelines state, in part: 

“(b) Significant Environmental Effects Which Cannot be Avoided if the Proposed 
Project is Implemented.  Describe any significant impacts, including those which can 
be mitigated but not reduced to a level of insignificance.  Where there are impacts 
that cannot be alleviated without imposing an alternative design, their implications 
and the reasons why the project is being proposed, notwithstanding their effect, 
should be described.” 

The discussion of significant effects which cannot be avoided is just as significant as any 
other impact analysis contained in a Draft EIR.  As such, the analysis of such impacts 
should be evaluated with the same level of analysis as other impacts.  Conclusions stated 
in this section of the Draft EIR need to be supported by data, and quantitative and 
qualitative analysis , as set forth in this section of the Draft EIR or in the other sections of 
the Draft EIR.  However, there is no data, or quantitative or qualitative analysis that 
identifies the magnitude of these impacts or provides any clarity as to the consequences 
of such impacts and there is no reference to where this analysis can be found in the Draft 
EIR.  The Draft EIR is not in compliance with the CEQA Guidelines. 
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The CEQA Guidelines require more than simply a short list of the unavoidable adverse 
impacts.  The CEQA Guidelines state that where there are impacts that cannot be 
alleviated without imposing an alternative design, their “implications” and the “reasons 
why the project is being proposed, notwithstanding their effect”, should be described. 

With the number of unavoidable adverse impacts listed in Section 7.4 of the Draft EIR, 
the County cannot approve the Project without a Statement of Overriding Considerations.  
Section 15093 of the CEQA Guidelines states: 

“(a) CEQA requires the decision-making agency to balance, as applicable, the 
economic, legal, social, technological, or other benefits of a proposed project against 
its unavoidable environmental risks when determining whether to approve the project.  
If the specific economic, legal, social, technological, or other benefits of a proposed 
project outweigh the unavoidable adverse environmental effects, the adverse 
environmental effects may be considered ‘acceptable.’ 

(b) When the lead agency approves a project which will result in the occurrence of 
significant effects which are identified in the final EIR but are not avoided or 
substantially lessened, the agency shall state in writing the specific reasons to support 
its action based on the final EIR and/or other information in the record.  The 
statement of overriding considerations shall be supported by substantial evidence in 
the record. 

(c) If an agency makes a statement of overriding considerations, the statement should 
be included in the record of the project approval and should be mentioned in the 
notice of determination.  This statement does not substitute for, and shall be in 
addition to, findings required pursuant to Section 15091.” 

Although a Statement of Overriding Considerations it is not required to be included in the 
Draft EIR, the information, data, and quantitative and qualitative analysis that would lead 
to the findings should be included.  These findings are based on the economic, legal, 
social, technological, or other benefits that the Project would have over the unavoidable 
adverse impacts.  Unless this information is presented in the Draft EIR, it cannot be 
weighed against the unavoidable adverse impacts to determine that these economic, legal, 
social, technological, or other benefits and factors actually outweigh the unavoidable 
adverse environmental effects, resulting in the adverse environmental effects being 
considered acceptable.  However, this information is not presented in this section of the 
Draft EIR and does not enable the decision-maker to weigh the impacts against the 
benefits.

If a Statement of Overriding Considerations is contemplated by the conclusions stated in 
the Draft EIR, the County is required to state in writing the specific reasons to support its 
action based on the Final EIR and/or other information in the record.  The Statement of 
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Overriding Considerations shall be supported by substantial evidence in the record.  It 
appears only appropriate that if the Draft EIR contemplates the Statement of Overriding 
Considerations, the Draft EIR should provide the substantial evidence and the specific 
reasons to support this potential and proposed action and decision. 

The lack of such information prevents the decisions-makers and the public from making 
an informed and reasoned decision base on the failure to provide the data, and the 
quantitative and qualitative analysis.  The Draft EIR is not in compliance with the CEQA 
Guidelines and this needs to be corrected. 

Draft EIR – Persons Consulted

Sections 15129 of the CEQA Guidelines states: 

“The EIR shall identify all federal, state, or local agencies, other organizations, and 
private individuals consulted in preparing the draft EIR, and the persons, firm, or 
agency preparing the draft EIR, by contract or other authorization.” 

The Draft EIR states under the discussion in Section 8 the “references” used in the 
preparation of the Draft EIR.  The District notes that the only District person contacted 
was Mary Cotta, an office assistant to the District’s Superintendent.  The Draft EIR does 
not indicate that it contacted any other person of the District, including but not limited to 
the Superintendent, the Business Manager, and the District’s professional and technical 
consultants.  Also, it is again noted that the District did not receive the NOP and was not 
provided an opportunity to comment on the NOP.  

Section 15083 of the CEQA Guidelines states:

“Prior to completing the draft EIR, the Lead Agency may also consult directly with 
any person or organization it believes will be concerned with the environmental 
effects of the project.  Many public agencies have found that early consultation solves 
many potential problems that would arise in more serious forms later in the review 
process.  This early consultation may be called scoping.  Scoping will be necessary 
when preparing an EIR/EIS jointly with a federal agency. 

(a) Scoping has been helpful to agencies in identifying the range of actions, 
alternatives, mitigation measures, and significant effects to be analyzed in depth 
in an EIR and in eliminating from detailed study issues found not to be important. 

(b) Scoping has been found to be an effective way to bring together and resolve 
the concerns of affected federal, state, and local agencies, the proponent of the 
action, and other interested persons including those who might not be in accord 
with the action on environmental grounds. 
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(c) Where scoping is used, it should be combined to the extent possible with 
consultation under Section 15082.” 

Apparently, the County chose to not consult with any agency, organization or person with 
regards to the District’s school facility issues and impacts except by using several District 
reports and contacting Marry Cotta (by e-mail).  As such, the intent of early consultation 
was not fulfilled. 

Early consultation with the District may have resolved the need for the magnitude of this 
correspondence and as such the Draft EIR could have been a more comprehensive and 
adequate document.  It further would have provided an opportunity for the District and 
others to offer a range of actions, alternatives, mitigation measures, and significant 
effects to be analyzed in depth in the Draft EIR.  The contents of the Draft EIR is 
evidenced that the Draft EIR did not address the many topics and mitigation measures as 
were set forth in the District’s comments responding to the Notice of Preparation on the 
Draft EIR. 

Effects Found Not To Be Significant

Section 15128 of the CEQA Guidelines states: 

“An EIR shall contain a statement briefly indicating the reasons that various possible 
significant effects of a project were determined not to be significant and were 
therefore not discussed in detail in the EIR.  Such a statement may be contained in an 
attached copy of an Initial Study.” 

The Draft EIR does not identify any significant effects of the Project were determined not 
to be significant and were therefore not discussed in detail in the EIR.

Draft EIR – Other Comments

The following is a list of comments relating to several topics in the Draft EIR.  These are 
only examples of the failure of the Draft EIR to be a comprehensive full disclosure 
document.  These comments do not present all of the concerns the District has with 
regards to the adequacy of the Draft EIR.  However, they do provide a sample of the 
concerns the District has which substantiates the need to revise the Draft EIR and re-
circulate an additional 45-day review period to receive additional comments on the 
revised Draft EIR.  There are many similar deficiencies in the Draft EIR that need to be 
reviewed and revised.  These are presented and are by no means limiting as to the 
adequacy of the Draft EIR. 
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Land Use

The Draft EIR does address land use impacts.  The Draft EIR states: 

“5.1.1 INTRODUCTION 

This section describes the existing on-site and surrounding land uses, analyzes the 
changes or impacts to land uses that would occur with implementation of the 
Community Plan, and recommends mitigation measures to reduce significant 
impacts.  This analysis also addresses the Community Plan’s effects on land use 
compatibility and community character.” 

The District notes that land use compatibility is based on existing land use and 
conditions as well as the General Plan goals, policies, objectives, and implementation 
programs that are set forth for the future of the area.  The District notes that the 
County's current General Plan is being updated and reviewed due to the fact that it is 
outdated.  Therefore, consideration should be given to the inadequacy of the General 
Plan in terms of land use compatibilities. 

In addition, the Project can only be found to be land use compatible if it is proposed 
to be developed in accordance with the County’s General Plan land use maps and 
intensity and density of land uses and the County’s Zoning Map designations and 
Zoning Code. 

The Draft EIR states: 

“METHOD OF ANALYSIS 

To assess land use incompatibilities, this analysis evaluates whether the types of 
land uses identified in the Community Plan would result in potential 
incompatibilities with surrounding land uses and whether it would physically 
divide an established community.  When land use impacts are identified as 
significant or potentially significant, mitigation measures are provided to avoid or 
reduce the intensity of the impact to a less-than-significant level, where feasible.” 

The Draft EIR states: 

“THRESHOLDS OF SIGNIFICANCE 

The project would cause a significant impact related to land uses, as defined by 
the State CEQA Guidelines (Appendix G), if it would: 
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Disrupt or divide the physical arrangement of an established community, 
or

Result in land use incompatibilities with surrounding land uses. 

The project’s consistency with an adopted Habitat Conservation Plan; Natural 
Community Conservation Plan; or other approved local, regional, or state habitat 
conservation plan is evaluated in Section 5.8, “Biological Resources.” 

The Draft EIR identifies Impact 5.1.1 as follows: 

“Disrupt or Divide an Established Community.  The project would develop a 
new residential community in a predominantly rural area of the county.  The 
proposed project would result in the development of new urban land uses that 
would expand outward from existing urban development located at the 
intersection of SR 33 and SR 152.  Existing residential and commercial land uses 
would remain and would be incorporated into the Community Plan area.  No 
existing communities would be disrupted or divided with implementation of the 
project.  This impact would be less-than-significant.” 

The Draft EIR does not address how the Project will have an impact on the City of 
Los Banos and the effect of disruption of the physical arrangement and characteristics 
of the City.  As the land use within the Project develops, there will be a draw of 
residents and non-residential uses that will transition from the City to the Project.  
This will have a significant effect on the physical and economic conditions of the City 
of Los Banos.  The Draft EIR should discuss these potential impacts and provide 
mitigation measures. 

The Draft EIR acknowledges that the Project will result in land use incompatibilities 
with surrounding land uses. 

The Draft EIR does not provide a comprehensive analysis of the Project’s land use 
with the County’s General Plan and zoning designations for the area.  There is no 
data, and quantitative or qualitative analysis that shows that the Project is in 
compliance with the land use policies of the County’s General Plan and the zoning 
designations of the County’s Zoning Code. 

In addition, the County’s General Plan, the City of Los Banos General Plan, and the 
provisions of the County of Merced Local Agency Formation Commission provide 
that land use planning is intended to prevent the leapfrogging or checkerboard 
patterns of non-agricultural and non-farming activities.  The County and LAFCO use 
the sphere of influence process as a means to insure that urban core areas are 
maintained and expand from within these areas.  The City of Los Banos has an 
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established sphere of influence area that extends towards the Project to the west of the 
City.  This Project leapfrogs that sphere of influence area of the City of Los Banos 
and creates a new urban core for the County beyond the established sphere of 
influence area of the City.  This is not in compliance with the County’s General Plan 
and the LAFCO requirements.  This needs to be addressed in the Draft EIR. 

Traffic

One of the most significant project-specific and cumulative impacts of the Project is 
on traffic and the circulation within and outside of the Project.  The Draft EIR and 
supplemental documents provide a great deal of discussion of traffic issues and 
mitigation measures.  However, the District is concerned that the traffic analysis is 
incomplete and not in compliance with the CEQA Guidelines.  The District believes 
that there are inadequacies in the process of evaluation of the impacts, as well as in 
the drafting of the Draft EIR.  Some of these inadequacies are summarized as follows: 

1. The County has failed to develop a comprehensive traffic and circulation plan 
for the western portion of the County.  Further, the County is conducting an 
update and review of the outdated General Plan, including the Circulation 
Element.  The County should not be allowing the development and growth of 
this area, without first updating the General Plan, particularly the Circulation 
Element which has experienced significant changes since it was originally 
adopted.  In conjunction with the lack of comprehensive planning of the 
western area of the County, the piece-meal fashion of proposals being 
considered by the County, and an environmental document that is project-
specific and cumulatively inadequate, it is unreasonable for the County to be 
considering any project with this level of uncertainty in the planning process, 
particularly as it relates to traffic and circulation issues. 

2. The discussion of traffic and circulation impacts is based on the “Draft” 
Traffic Operations Study that is contained in the Appendix J of the Draft EIR.  
The Draft EIR states: 

“Assumptions and Methodology from the Santa Nella Analysis 

Based on direction from County staff, the methodology used in the traffic 
operations study (DMJM Harris, March 2007) was prepared to be 
consistent with the process used to document forecasts in support of the 
Santa Nella Transportation Improvement Plan (SNTIP) (an approved 
development located adjacent and north of the project site).  However, 
modifications and assumptions were made to accommodate the specific 
transportation conditions at the project site that differed from the SNTIP.  
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Description of modifications and assumptions made to the model are 
provided in Appendix I.” 

The District notes that Appendix I sets forth the Noise Modeling Results and 
does not address traffic or circulation.  This needs to be clarified in the Draft 
EIR.  Further, the Draft EIR indicates that the traffic study used a 
methodology consistent with the process used to document forecasts in 
support of the Santa Nella Transportation Improvement Plan (SNTIP).  There 
is no description of this methodology in the Draft EIR.  The Draft EIR 
indicates that modifications and assumptions were made to the SNTIP to 
accommodate the specific transportation conditions at the Project site that 
differed from the SNTIP.  However, these modifications and assumption were 
not described in the Draft EIR.   

3. The Draft EIR indicates the proposed land use summary of the Project, as 
follows:

“PROPOSED PROJECT 

The project includes the development of 15,895 residential units, 176 
acres of commercial land uses, and 204.5 acres of industrial/research and 
development/office land uses.  A summary of the proposed land uses are 
provided in Table 5.14-1 below.” 
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It is unclear where the preparers got the information that suggests that an 
elementary school has 480 employees, a middle school has 2,868 employees 
and a high school has 160 employees.  It is also unclear how this data is used 
in the traffic analysis or why it is presented.  This needs to be clarified in the 
Draft EIR and the appropriate information presented.  

4. The Project traffic impacts are based on a calculation of daily trips.  The Draft 
EIR states the following: 

“Project Trip Generation 

Development of the local traffic model for the project began with using 
Dowling Associates’ Santa Nella TRAFFIX™ model (see Appendix A of 
the Traffic Operations Study in Appendix I of this EIR) – the edition that 
includes both Santa Nella and assumptions for the Villages project.  That 
model was generally retained as-is, with exceptions noted below, and the 
proposed project was added in significant detail to the Santa Nella model.  
Connections between the two areas have been made using the roadway 
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improvement assumptions listed in Section 5.2.4, “Road Network 
Assumptions,” of the DMJM Harris traffic analysis (Appendix I).  The 
project is represented by 27 zones as shown in Exhibit 5.14-6. 

Merced County Department of Public Works staff required that trip 
generation rates for this analysis be used from the latest trip generation 
manual.  Table 5.14-13 documents the trip generation rates and land use 
categories used in local travel model for this project.  Table 5.14-14 
documents project-wide estimates for trip generation.  All trip generation 
rates were obtained from ITE Trip Generation, 7th Edition.” 

It is unclear why trip generation rates were used for the elementary school and 
high school based on employees, and the trip generation rates for the middle 
school was based on students.  This needs to be addressed in the Draft EIR.  
The estimated project trips are based on the trip rates provided in Trip 
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Generation, 7th Edition, published by the Institute of Transportation Engineers 
(ITE).  The District would suggest that the trip generation rates are incorrectly 
stated.  In addition the District would suggest that the trip generation rates do 
not include to-and-from school rates or school transportation bus trip rates to 
transport students to-and-from the Project to the school where they will be 
assigned.  Because this information is not accurately presented and because 
the schools where students will be assigned are not known at this time, the 
traffic analysis is incomplete and inaccurate.  This is further complicated in 
the cumulative analysis. 

5. The Draft EIR states: 

“As shown in Table 5.14-14, the projected trips were discounted by 50.5% 
to account for internal trips between the different land uses and trips that 
are anticipated to be by transit, walking, and biking.  Accounting for 
discounted trips, the project is anticipated to generate a total of 192,536 
average daily trips (ADT), with 16,371 trips occurring during the AM 
peak hour and 22,136 trips occurring during the PM peak hour.  
Approximately 6,054 trips during the AM peak hour and 7,987 trips 
during the PM peak hour are anticipated to be internal trips between 
different land uses on the project site.” 
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For the prior reasoning that the trip generation rates are in error, the proposed 
projected trips are also in error and need to be addressed in the Draft EIR. 

6. The Traffic Study suggests that the cumulative projects that are described in 
the Draft EIR were used in the Traffic Operations Study.  The District notes 
that the cumulative projects list contained therein is not an accurate listing of 
all of the Project that should have been included in the cumulative analysis as 
previously discussed.  Therefore, there is an error in the Traffic Operations 
Study that needs to be addressed. 
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7. In the event that school facilities and central support facilities are not provided 
in the Draft EIR, the District will have to transport student to the current 
schools within the urban core of the District, thereby impacting the traffic on 
SR 152 and the other streets and road in the City of Los Banos and the 
surrounding area.  This increased traffic has both project-specific and 
cumulative impacts on these road segments.  The Traffic Operations Study 
does not consider the District’s bussing and transportation which will be 
required externally from the Project if the schools within the Project are not 
adequate.  It also does not address the bussing and transportation needs of the 
District in terms of interim accommodations of students.  The numbers of 
project-specific and cumulative busses were not considered in the data of the 
traffic analysis.  In addition, the designation of bus pick-up and routing was 
not evaluated in the Draft EIR to determine the impacts that the District’s 
bussing program would have on the Project and the surround area, or the 
impacts that the Project would have on the District’s bussing operations and 
fleet of vehicles.  In addition, the cumulative impacts of the Project and other 
approved and proposed projects in the area were not evaluated based on the 
District’s bussing operational needs and requirements.

8. The Traffic Operations Study assumes a variety of traffic and circulation 
improvements in and around the Project and Interstate 5.  There is nothing in 
the Draft EIR which states that these are financially, environmentally, 
physically, or politically viable or realistic.  With the LOS exceeding 
acceptable levels, these increased traffic impacts will have significant 
implications on the District’s bussing and routing program to the District’s 
schools.  This adverse traffic LOS will affect the timing, routing, and services 
offered by the District to transport students to the school sites where students 
will be assigned.  This needs to be addressed in the Draft EIR 

9. The most series deficiency of the Traffic Study is the inadequacy of the 
cumulative effects of the Project in conjunction with other approved and 
planned projects in the western portion of the County.  The most serious 
inadequacy of the traffic analysis is that the City has not developed a 
comprehensive traffic model to determine the potential impacts of the 
development of land uses set forth in the General Plan within the County and 
within the western portion of the County.  Therefore, the piecemeal traffic 
analysis on each individual project does not provide a comprehensive 
evaluation of the inadequacy of the circulation network that will serve the 
area.  This needs to be address in the Draft EIR. 

10. The District notes that the Traffic Operations Study is based on the Project as 
“15,895 residential units, 176 acres of commercial land uses, and 204.5 acres 
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of industrial/research and development/office land uses”.  This is what the 
Traffic Operations Study has analyzed.  The Traffic Operations Study fails to 
address the 41.0 acre water and wastewater treatment facility and the public 
facilities.  In addition and more importantly, the Project fails to address the 
High Range Scenario of 23,652 single-family residential units and 2,079 
multi-family residential units.  This worst case scenario should be addressed 
in the Draft EIR.

The above District comments relating to traffic is only an example of the deficiencies 
in the Traffic Operations Study and the Draft EIR.  Based on these comments, the 
District has no confidence in the traffic analysis, the conclusions reached, and the 
mitigation measures offered.  More importantly, it is clear that the traffic impact of 
the Project are not fully mitigated and that these unmitigated impacts will have an 
adverse significant impact on the District’s bussing and transportation operations.  
With traffic being such a major issue facing the County, the Draft EIR and the Traffic 
Operations Study should be rejected and the Applicant should be directed to complete 
a new traffic analysis that addresses these and all of the other inadequacies in the 
Traffic Study.

Air Quality

A component of the analysis of air quality is based on the Traffic Operations Study 
and the analysis of vehicle emissions.  The District believes that there are 
inadequacies in the air quality analysis and the Draft EIR.  The District further 
suggests that the air quality analysis as contained in the in the Appendix of the Draft 
EIR is not in compliance with the CEQA Guidelines for several reasons.  Some of 
these inadequacies are summarized as follows: 

1. Much of the analysis of air quality impacts is based on the Traffic Operations 
Study.  As previously noted, the Traffic Operations Study is not in compliance 
with the CEQA Guidelines.  Based on those inadequacies, the air Quality 
assessment is also not in compliance with the CEQA Guidelines. 

2. The cumulative impacts are also based on the inadequacies in the Traffic 
Operations Study.  Based on those inadequacies, the air quality assessment of 
cumulative impacts is also not in compliance with the CEQA Guidelines. 

Public Transit and Alternative Transportation

The Draft EIR addresses any public transit and additional transportation models that 
should be considered in the Draft EIR, including but not limited to public bus transit.
Impact 5.14-8 of the Draft EIR states: 
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“Demand for Alternative and Public Transportation.  Limited public transit is 
currently available at the project site.  Land uses proposed to be developed on the 
project site would increase demand for alternative and public transit facilities.  
Specific plans and/or strategies to provide alternative or public transportation to 
the project site have not been planned for as part of the Community Plan.  
Because it is unknown whether sufficient alternative and public transit services 
and facilities would be provided, the project would result in a potentially 
significant public transportation impact.” 

The Draft EIR further states the following: 

“Mitigation Measure 5.14-8: Demand for Alternative and Public Transportation. 

a. Prior to approval of any Implementation Plan, the project applicant shall 
prepare a Transit and Transportation Demand Management Plan that 
includes the following components: 

1. An outline of the procedures for establishing and establish a 
Transportation Management Organization to promote and 
coordinate all alternative transportation modes (e.g., carpooling, 
vanpooling, public transit use). 

2. Park-and-ride lots throughout the project site to serve as a focal 
point for transit routes and commuter ridesharing interface. 

3. Development of a commuter transit service for express and 
subscription service to distant employment centers. 

4. Support of regional transportation demand management 
measures and provision of facilities that encourage regional 
transit use or ridesharing. 

b. Prior to approval of any Implementation Plan, the project applicants shall 
establish a Transportation Management Organization (TMO).  The TMO 
shall act as a central clearinghouse for transit route maps and schedules 
and shall serve as a transportation brokerage for ridesharing.  The project 
applicants shall locate a Transit Center, a central location for the TMO, at 
the two commercial hubs on each side of SR 152. 

c. Prior to approval of any Implementation Plan, the project applicants shall 
provide land for multiple park and ride lots throughout the project site to 
be developed under Implementation Plans.  The park and ride lots shall be 
located near the two central project interchanges, at the two commercial 
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centers, and at other major street intersections.  The final number of park 
and ride lots provided on-site shall be determined by the County as the 
project site develops.  The park and ride lots shall provide between 75 and 
100 parking spaces each and are intended to function as key transit stops 
by providing bus shelters, bicycle lockers, and other alternative 
transportation amenities.” 

There is no assurance that a Transit and Transportation Demand Management Plan 
will be prepared.  In addition, there is no data, and quantitative or qualitative analysis 
that indicated that the Transit and Transportation Demand Management Plan or the 
Transportation Management Organization can and will provide the necessary transit 
facilities that will be required by the Project.

The Draft EIR states: 

“Significance after Mitigation 

With implementation of these mitigation measures, alternative and public 
transportation services would be provided to the project site and would adequately 
meet the needs of residents in the project area.  Therefore, impacts to alternative 
and public transportation would be reduced to a less-than significant level.”   

The Draft EIR provides no data, and quantitative or qualitative analysis that supports 
the finding that the impacts would be reduced to a level of less-than-significance.  In 
addition, the Draft EIR provides not cumulative analysis that is supported by data, 
and quantitative or qualitative analysis 

Some additional inadequacies that should be addressed in the Draft EIR include: 

1. The Draft EIR does not provide any data, and quantitative or qualitative 
analysis of the project-specific and cumulative impacts that Project would 
have on transit services.  There is no analysis of the required and necessary 
services and routes, number of fleet vehicles required, impact on 
administrative and maintenance facilities that would be required of these 
providers of these services, and the financial consequences of the expanded 
requirements of the Project.  There are no mitigation measures offered in the 
Draft EIR to reduce the impacts to a level of insignificance. 

2. As previously noted, the Draft EIR does not set forth the actual location where 
students will be assigned to schools.  Public transit will be a necessary 
component of the District’s ability to transport students to and from school 
facilities.  Because of this lack of information, the District is unable to 
determine the adequacy of the public transit system for the Project and cannot 
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identify the impacts that the Project would have on the District’s facilities and 
operations of the schools.  This is an inadequacy in the database offered in the 
Draft EIR. 

Water Supply/Demand and Wastewater Treatment

The Draft EIR sets forth a discussion of projected water demand.  However, the 
District has determined that the analysis is incomplete and does not provide the level 
of detail that is required to substantiate the conclusions in the Draft EIR.  The analysis 
is intended to be based on the Water Supply Assessment dated August 29, 2006, as 
attached to the Draft EIR as Appendix C.  The assessment reaches a number of 
conclusions as to the Project’s demand for water.  

The Draft EIR states the following with regards to the methodology used to analyze 
the water impacts: 

“Impacts on public utilities that would result from the project were identified by 
comparing existing service capacity and facilities against future demand 
associated with project implementation.  When possible, a quantitative 
comparison was used to determine impacts of the proposed project on future 
demands.  Evaluations of potential public utility impacts are based on a review of 
documents pertaining to the proposed project area, including the County General 
Plan and the WSA for the project.  Additional information was obtained through 
consultation with appropriate agencies and field review of the project site and 
surroundings.

To calculate public utility demands, it was assumed that the project would consist 
of 297 acres of very low-density residential (547 units), 1,606 acres of low-
density residential development (7,546 units), 645 acres of medium-density 
residential (5,158 units), 63 acres of high-density residential development (1,135 
units), 380.5 acres of commercial and office uses (approximately 4,000,000 
square feet), 109.6 acres of public and municipal use facilities, 2,029.5 acres of 
open space, and a minimum of 172.5 acres of parks. Construction is anticipated to 
be in phases over an estimated 30-year period resulting in a total of 44,773 
residents at full buildout.” 

The Water Supply Assessment states: 

“M & I demands have been developed by applying adopted District M & I unit 
demand factors to gross land use acres provided in each of the development plans 
discussed above.  A detailed summary of M & I water demands can be found in 
Appendix B”. 
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The District notes that there is no Appendix B attached to the Water Supply 
Assessment.  In addition, the discussion of water contains no calculations of the water 
demand by gross land use acres.  Therefore, it is impossible to determine if the data, 
and the quantitative and qualitative analysis presented in the Draft EIR or the Water 
Supply Assessment is accurate and correct.  

M & I is described in the Draft EIR as being “municipal and industrial”.  There is no 
list in the Draft EIR or the Water Supply Assessment of what land uses are included 
in the categories of M & I uses.  It is unclear if the Water Supply Assessment 
included the school sites in the analysis of water demand.  This is a flaw in the 
analysis that needs to be addressed.  A list of the M & I uses and their specific 
demands by use should be provided along with the calculations of the water demand 
based on the land uses included in the Project. 

The Water Supply Assessment and the text of the Draft EIR addressing water supply 
and demands for the Project appear to be superficial and clearly not complete.  The 
conclusions reached in the Draft EIR with regards to water supply and demand for the 
Project does not contain comprehensive and complete data, along with the proper 
quantitative and qualitative analysis that is required by CEQA. 

Due to the fact that the water analysis is incomplete and is not supported by accurate 
data, the District suggests that the wastewater treatment analysis is inaccurate and 
incomplete.  The Draft EIR suggests that there would be a demand for 5.6 mgd of 
wastewater treatment, requiring a 5.0 mgd wastewater treatment plant (with an 
ultimate capacity of 6.0 mgd.  There is no data presented by land use gross acres or 
by land use type presented to determine the demand for wastewater treatment.  The 
Draft EIR provides no quantitative or qualitative analyses of the wastewater treatment 
demands or provide any methodology for determining such demands.  Therefore, it is 
impossible to determine if the conclusions stated in the Draft EIR are accurate and 
correct, and can be supported.

Utilities

The Draft EIR fails to address telephone and cable utility services which will be 
required for the Project. 

In addition, the Draft EIR appears to address the consumption of electricity for 
residential uses and commercial and industrial uses.  The District suggests that the 
electrical usage and demand of the Project is understated.  The Draft EIR did not 
provide data, and quantitative or qualitative analysis of the electrical demand and 
projected usage of uses other than residential, commercial, and industrial, including 
but not limited the school facilities, the proposed institutional facilities, and the parks. 
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In addition, the Draft EIR appears to address the consumption of natural gas for 
residential uses and commercial, office, and industrial uses.  The District suggests 
that the natural gas usage and demand of the Project is understated.  The Draft EIR 
did not provide data, and quantitative or qualitative analysis of the electrical demand 
and projected usage of uses other than residential, commercial, office, and industrial, 
including but not limited the school facilities and the proposed institutional facilities. 

In addition, the Draft EIR appears to address the solid waste generation for residential 
uses and commercial retail uses.  The Draft EIR acknowledges that “Waste 
generation factors for RV parks, schools, and other public and quasi-public uses were 
not available from the County.  Waste generation factors for industrial uses are not 
generally available and vary widely (Merced County Planning and Community 
Development 2003).”  Therefore, the Draft EIR fails to determine the solid waste 
generation from the schools within the Project.  The District suggests that the solid 
waste generation and demand for solid waste disposal facilities to serve the Project is 
understated.  The Draft EIR did not provide data, and quantitative or qualitative 
analysis of the solid waste disposal of the school facilities and the other public and 
quasi-public facilities. 

The Draft EIR is therefore further not in compliance with the CEQA Guidelines. 

Adjoining Parks and Schools

The District notes that the Land Use Concept Plan and the Open Space and 
Recreational Land Use Plan show the general location of schools and neighborhood 
parks.  The District notes that the location of schools and neighborhood parks are not 
adjacent to one another.  The District believes that there are benefits to having 
neighborhood parks adjacent to schools.  The benefits enable the facilities to 
coordinate maintenance, operations and use of these facilities, and well as reduce the 
costs of development.  They further provide for the safety of the users of these 
facilities.  The Draft EIR should address the impacts of not having such facilities 
adjacent to one another. 

Safety

The Draft EIR fails to provide an adequate analysis of the impacts of the Project on 
pedestrian and bicycle movement throughout the Project to schools within and 
outside the Project.  The District is concerned that the Draft EIR did not address this 
important safety concerns or address how the Project complies with the County 
General Plan with regards to pedestrians and bicycles.  As noted, the Draft EIR 
attempts to identify the schools will be located throughout the Project.  However, the 
exact locations of the school are not identified.  In addition, if schools are not 
provided within the Project, students will have to travel to schools located in the 
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urban service are of the District which is 10 miles from the Project.  The District is 
concerned that school sites will be located where pedestrian and bicycle movement 
will be unsafe for student, thereby requiring the District to expand its bussing and 
transportation requirements for the Project.  In addition, due to safety concerns and 
hazardous conditions directly relate to the circulation system and the traffic control 
devices, the District may be required to provide crossing-guard services that will have 
a financial and operation impact on the District.  The Draft EIR has failed to analyze 
these conditions and impacts, and does not provide the required mitigation that would 
be necessary to reduce these to a less-than-significant level.  The Draft EIR is 
therefore further not in compliance with the CEQA Guidelines. 

Law Enforcement

The Draft EIR attempts to addresses the impacts on law enforcement services.  The 
Draft EIR states: 

“Implementation of Community Plan policies would add personnel to the police 
department, relocate and expand the Los Banos Westside Substation, and 
implement a finance plan that describes the specific financing mechanisms that 
will be used to ensure adequate funding for basic police services is provided.  
Further, the County would verify that adequate services exist prior to issuance of 
any certificates of occupancy.  Therefore, this impact would be considered less-
than-significant.”

Based on the Draft EIR and this statement, the Draft EIR concludes that the impacts 
on the County’s law enforcement will be mitigated to a level of less-than-significant.  
However, the Draft EIR fails to provide any data, and quantitative or qualitative 
analysis to suggest the demand for service in the Project and the surrounding area.  
The Draft EIR fails to acknowledge the additional law enforcement services and 
facilities that may be required at the District’s schools in conjunction with the 
increased enrollments that will further exacerbate the overcrowded conditions at the 
District schools in the event that adequate school are not provided within in the 
Project.  The Draft EIR fails to address the law enforcement services that will be 
required in the Project at the proposed Project schools.  Finally, the Draft EIR does 
not address the type and level of law enforcement service that would be required by 
the Project. 

In addition, there is no data, and qualitative or quantitative analysis to support that 
service thresholds can be met with the mitigation measures offered.  The Project 
consists of more than residential units.  It contains non-residential development also.  
However, the only threshold used in the analysis in the Draft EIR is 1 officer per 
1,000 residents.  There is no analysis as to the law enforcement services and facilities 
that would be required for the non-residential portions of the Project. 
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The Draft EIR states: 

“The MCSD Los Banos Westside Substation, which is located approximately 10 
miles from site, would provide first-response service for the project site.  The 
estimated residential population at project buildout would be 44,773 persons.  
Using the County’s ratio of one officer to 1,000 residents and one additional 
vehicle for every three officers, a minimum of 52 new officers and 17 vehicles 
would be needed to serve project development at buildout (Sziraki pers. comm., 
2005).”

The Draft EIR states this County’s ratio of officers, but does not present the source of 
the information.  Additionally, this ratio is based on the rural service of the MCSD, 
and is not based on standards that are used in urban areas to address urban issues, 
problems and crimes.  Therefore, the District believes that this ratio is not adequate 
for the Project.  Additionally, the number of required personnel and equipment is not 
validated in the Draft EIR, although a reference is made to Mr. Steve Sziraki who 
appears to have provided a communication to the preparers of the Draft EIR.  Mr. 
Sziraki is stated in the Draft EIR as the having provided a personal communication as 
Sonoma County Water Agency staff and an officer of the Los Banos Westside Station 
Merced County Sherriff’s Department.  The District questions why the preparers of 
the Draft did not contact Mr. Mark N. Pazin, County of Merced Sheriff/Coroner or 
the planning and operations department of the County of Merced Sherriff’s 
Department to obtain accurate thresholds and to determine the service and facilities 
that would be required for the Project.  There is no data, and quantitative or 
qualitative analysis that supports the conclusions stated in the Draft EIR. 

The Draft EIR is therefore further not in compliance with the CEQA Guidelines. 

Fire Protection

The Draft EIR attempts to addresses the impacts on fire protection and emergency 
medical services.  The Draft EIR states: 

“Implementation of Community Plan policies would designate adequate sites for 
new fire stations; incorporate Uniform Fire Code requirements, CDF regulations, 
and Fire Code requirements in future Implementation Plan designs; and would 
implement a finance plan that describes the specific financing mechanisms that 
will be used to ensure adequate funding for basic fire and emergency medical 
services.  Further, the County would verify that adequate services exist prior to 
issuance of any certificates of occupancy.  Because adequate fire protection 
services would be provided to serve Community Plan demands, this impact would 
be less-than-significant.” 
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Based on the content of the Draft EIR and this statement, the Draft EIR concludes 
that the impacts on the County’s fire protection services will be mitigated to a level of 
less-than-significant.  However, the Draft EIR fails to acknowledge the additional fire 
protection that may be required at the District’s schools in conjunction with the 
increased enrollments that will further exacerbate the overcrowded conditions at the 
District schools in the event that adequate school are not provided within in the 
Project.  The Draft EIR fails to address the fire protection and emergency services 
that will be required in the Project at the proposed Project schools.  Finally, the Draft 
EIR does not address the type and level of fire protection and emergency service that 
would be required by the Project. 

In addition, there is no data, and qualitative or quantitative analysis to support that 
service thresholds can be met with the mitigation measures offered.  The Project 
consists of more than residential units.  It contains non-residential development also.  
However, the only threshold used in the analysis in the Draft EIR is 1 to 1.5 
firefighters per 1,000 persons.  There is no analysis as to the fire protection services 
that would be required for the non-residential portions of the Project. 

The Draft EIR states: 

“Nationally recognized standards identify 1 to 1.5 firefighters per 1,000 persons 
as the optimum fire department staffing level (City of Fresno Fire Department 
2005).  Therefore, it is estimated that 45 to 67 new firefighters; a minimum of 
three engine companies and one truck company, staffed by three personnel per 
apparatus; and up to three new fire stations would be required to provide adequate 
fire protection for the proposed development (Kerrigan, pers. comm., 2005).” 

The Draft EIR uses a City of Fresno threshold statement that is not validated in the 
Draft EIR.  In addition, the number of required personnel and equipment is not 
validated in the Draft EIR, although a reference is made to Mr. Patrick Kerrigan, 
Deputy Fire Chief of the CDF/Merced County Fire Department.  The District 
questions why the preparers of the Draft did not contact the Fire Chief of the County 
of Merced Fire Department or the planning and operations department of the County 
of Merced Fire Department to obtain accurate thresholds and to determine the service 
and facilities that would be required for the Project 

There is no data, and quantitative or qualitative analysis that supports the conclusions 
stated in the Draft EIR. 

The Draft EIR is therefore further not in compliance with the CEQA Guidelines. 
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Hospital and Emergency Medical Services

The Draft EIR states the following: 

“The Merced Department of Public Health includes the Merced County 
Emergency Medical Service Agency, which provides oversight and regulation of 
the delivery of emergency medical services throughout Merced County.  The 
County does not have an established emergency medical service level ratio; 
however, it currently provides emergency medical staff at a ratio of approximately 
0.3 emergency medical technicians (EMTs)/paramedics per 1,000 residents.” 

Although the Draft EIR makes this statement, the Draft EIR fails to address the 
impacts on emergency services and facilities such as ambulances and medical 
emergencies, as well as hospital services and facilities.  The Draft EIR fails to 
acknowledge the additional emergency services and facilities that may be required as 
a result of the Project and the growth of the area.  The Draft EIR fails to acknowledge 
the additional emergency services and facilities that may be required at the District’s 
schools in conjunction with the increased enrollments that will further exacerbate the 
overcrowded conditions at the District schools. 

The Draft EIR does not address the impacts that the increased development will have 
on the Memorial Hospital Los Banos which is the only hospital that would service the 
Project, and continues to serve the City of Los Banos.  Increasing populations will 
place a greater burden on the services and facilities of the hospital, without the 
County addressing the increased needs. 

The Draft EIR fails to address hospital and emergency medical services.  The Draft 
EIR is therefore further not in compliance with the CEQA Guidelines. 

Other City-wide and County-wide Services

The Draft EIR fails to adequately address the impacts on other County-wide services 
and facilities or offer any mitigation measures.  These impacts include, but are not 
limited to a) increases in the use of facilities; b) additional costs to these entities for 
operations, maintenance, and personnel; c) the need to expand or construct new 
facilities; d) the need to acquire additional vehicles, equipment and other items to 
operate expanded operations, etc.  Some examples of these are provided herein.  
These are only a few of the examples of the entities that would be impacted by the 
Project:

1. The County of Merced Office of Education provides a wide range of service 
and facilities that would be impacted by increased services required by the 
Project and the development and growth areas in the County.  The project-
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specific and cumulative impacts on these services, facilities, and costs have 
not been identified and the impacts have not been addressed.  These need to 
be addressed in the Draft EIR. 

2. The County of Merced Public Library provides a wide range of service and 
facilities that would be impacted by increased services required by the Project 
and the development and growth areas in the County.  The project-specific 
and cumulative impacts on these services, facilities, and costs have not been 
identified and the impacts have not been addressed.  These need to be 
addressed in the Draft EIR. 

3. The County of Merced Public Health Department provides a wide range of 
service and facilities that would be impacted by increased services required by 
the Project and the development and growth areas in the County.  The project-
specific and cumulative impacts on these services, facilities, and costs have 
not been identified and the impacts have not been addressed.  These need to 
be addressed in the Draft EIR. 

4. The County of Merced Public Works provides a wide range of service and 
facilities that would be impacted by increased services required by the Project 
and the development and growth areas in the County.  The project-specific 
and cumulative impacts on these services, facilities, and costs have not been 
identified and the impacts have not been addressed.  These need to be 
addressed in the Draft EIR. 

5. The County of Merced Human Services Agency provides a wide range of 
service and facilities that would be impacted by increased services required by 
the Project and the development and growth areas in the County.  The project-
specific and cumulative impacts on these services, facilities, and costs have 
not been identified and the impacts have not been addressed.  These need to 
be addressed in the Draft EIR. 

6. The County of Merced Child Services Support Department provides a wide 
range of service and facilities that would be impacted by increased services 
required by the Project and the development and growth areas in the County.  
The project-specific and cumulative impacts on these services, facilities, and 
costs have not been identified and the impacts have not been addressed.  
These need to be addressed in the Draft EIR. 

7. The County of Merced Superior Court provides a wide range of service and 
facilities that would be impacted by legal issues resulting from the increased 
population in the Project and the development and growth areas in the County.
The project-specific and cumulative impacts on these services, facilities, and 
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costs have not been identified and the impacts have not been addressed.  
These need to be addressed in the Draft EIR. 

8. The County of Merced Animal Control Department provides a wide range of 
service and facilities that would be impacted by increased services required by 
the Project and the development and growth areas in the County.  The project-
specific and cumulative impacts on these services, facilities, and costs have 
not been identified and the impacts have not been addressed.  These need to 
be addressed in the Draft EIR. 

9. The County of Merced Probation Department provides a wide range of service 
and facilities that would be impacted by increased services required by the 
Project and the development and growth areas in the County.  The project-
specific and cumulative impacts on these services, facilities, and costs have 
not been identified and the impacts have not been addressed.  These need to 
be addressed in the Draft EIR. 

10. The California Highway Patrol provides a wide range of service and facilities 
that would be impacted by increased services required by the Project and the 
development and growth areas in the County.  This is particular relevant to the 
highways and roads patrolled and services by the California Highway Patrol 
including SR 152, Interstate 5, and SR 33, as well as other areas which the 
CHP have been given responsibility for by the County of Merced.  The 
project-specific and cumulative impacts on these services, facilities, and costs 
have not been identified and the impacts have not been addressed.  These need 
to be addressed in the Draft EIR. 

The District notes that there are limited County resources, including County services 
and facilities located in the western portion of the County and the City of Los Banos.  
As such, most of these services and facilities are located in the City of Merced.  The 
District suggests that if the population base in the western portion of the County is to 
increase substantially as a result of the Project, the Draft EIR should describe the 
County services and facilities that will need to be expanded and provided in this area 
of the County.  The failure to address these other County service and facilities is a 
deficiency of the Draft EIR.  

In addition, there are governmental service and facilities of the City of Los Banos that 
may be impacted.  These include for example police and fire department services of 
the City that would be provided through the joint service relationship between the 
City and the County.  The project-specific and cumulative impacts on these types of 
City services, facilities, and costs have not been identified and the impacts have not 
been addressed.  These need to be addressed in the Draft EIR. 
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Based on only this discussion of other public service and without any other data, and 
quantitative or qualitative analysis then is provided in the Draft EIR, the Draft EIR 
concludes that the impacts would be less-than-significant and that no additional 
mitigation then is stated in the Draft EIR is required.  These statements in the Draft 
EIR are conclusions that are not support factually.  The District would suggest that 
the Draft EIR needs to include the analysis of the physical and financial consequences 
and impacts the Project would have on these other public services and facilities.  At a 
minimum, the County should require as an addendum to the Draft EIR, a fiscal 
impact analysis and a fiscal impact mitigation agreement which provides an adequate 
financial program to expand facilities and service required by the Project.  The Draft 
EIR is not in compliance with the CEQA Guidelines in that it does not address the 
project-specific and cumulative impacts that the Project will have on these and other 
entities which provide services and facilities to the Project.  

Appendix G

The Draft EIR Table of Contents indicates that Appendix G is titled “Model Output 
Files and Assumptions”.  It is unclear as to what is contained in this Appendix.  The 
District notes that the Draft EIR did not contain hard-copies of the appendices.  
However, the Draft EIR included a CD which contained the Draft EIR and the 
appendices.  It is noted that Appendix G on the CD is not the Model Output Files and 
Assumptions.  It is instead the Health Risk Assessment (Sierra Research), as also 
contained in Appendix H.  This error needs to be correct in the Draft EIR and the 
Model Output Files and Assumptions need to be included in Appendix G. 

Financial Impact of the Project on the District

The CEQA Guidelines states: 

“15131. Economic and Social Effects 

Economic or social information may be included in an EIR or may be presented in 
whatever form the agency desires. 

(a) Economic or social effects of a project shall not be treated as significant 
effects on the environment.  An EIR may trace a chain of cause and effect 
from a proposed decision on a project through anticipated economic or 
social changes resulting from the project to physical changes caused in 
turn by the economic or social changes.  The intermediate economic or 
social changes need not be analyzed in any detail greater than necessary to 
trace the chain of cause and effect.  The focus of the analysis shall be on 
the physical changes. 
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(b) Economic or social effects of a project may be used to determine the 
significance of physical changes caused by the project.  For example, if 
the construction of a new freeway or rail line divides an existing 
community, the construction would be the physical change, but the social 
effect on the community would be the basis for determining that the effect 
would be significant.  As an additional example, if the construction of a 
road and the resulting increase in noise in an area disturbed existing 
religious practices in the area, the disturbance of the religious practices 
could be used to determine that the construction and use of the road and 
the resulting noise would be significant effects on the environment.  The 
religious practices would need to be analyzed only to the extent to show 
that the increase in traffic and noise would conflict with the religious 
practices.  Where an EIR uses economic or social effects to determine that 
a physical change is significant, the EIR shall explain the reason for 
determining that the effect is significant. 

(c) Economic, social, and particularly housing factors shall be considered by 
public agencies together with technological and environmental factors in 
deciding whether changes in a project are feasible to reduce or avoid the 
significant effects on the environment identified in the EIR.  If information 
on these factors is not contained in the EIR, the information must be added 
to the record in some other manner to allow the agency to consider the 
factors in reaching a decision on the project.” 

This Project has serious short-and long-term financial and economic consequences on 
the public agencies and districts that serve the Project and the facilities and 
improvement to be developed within the Project.  In addition, the Project has serious 
short-and long-term financial and economic consequences on the infrastructure (i.e. 
circulation systems, wastewater treatment facilities, sanitary sewer system, water 
system, etc.) that will serve the Project.  These financial and economic consequences 
can affect the provision of facilities, services, personnel, and other financial 
responsibilities associated with service providers and can affect the ability to provide 
the facilities within the Project that are necessary to mitigate impacts to a level of 
less-than-significant. 

For example, the financial and economic consequences will have one-time capital 
costs, on-going financing costs, and annual operation costs which will require 
significant financing and revenue sources.  Many of the mitigation measures are 
specifically subject to a) the type and timing of the financing mechanism that are put 
in place by the Applicant and the facility and service providers; b) the results of 
speculative general and/or special elections and voting of the Project property owners 
or the general populist of the County or the District; c) the timing, value, and 
economics of the Project at any particular point in time. 
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The District believes that many of the mitigation measures only mitigate the impacts 
of the Project to a level of insignificance if the financing and economics of the 
mitigation measures are viable.  Without this level of viability, the impacts are not 
mitigated and there will be a physical “cause and effect” on the environment and the 
services and facilities offered by service providers. 

The CEQA Guidelines required that the Draft EIR may trace a chain of cause and 
effect from a proposed decision on a project through anticipated economic or social 
changes resulting from the project to physical changes caused in turn by the economic 
or social changes.  The intermediate economic or social changes need not be analyzed 
in any detail greater than necessary to trace the chain of cause and effect.  The focus 
of the analysis shall be on the physical changes. 

In order to trace this chain of cause and effect, the District believes that the Draft EIR 
should contain a fiscal and economic discussion of the Project, supported by a Fiscal 
Impact Analysis and a Financing Plan which address the economics of all mitigation 
measures offered in the Draft EIR and provides a feasibility analysis of the financing 
plan and the mitigation measures.  This Fiscal Impact Analysis and Financing Plan 
should provide the terms and conditions associated with financing a) the public and 
private components of the Project; b) the services and facilities offered by all public 
agencies as required by the Project; and c) mitigation measures required to reduce the 
significant impacts to a level of less-than-significant.  This analysis should be 
weighed against a similar fiscal impact analysis of the alternatives to the Project as set 
forth in the Draft EIR. 

In addition, in the event the Fiscal Impact Analysis and Financing Plan concludes that 
the financing of these components are not feasible, the resulting physical 
consequences and impacts need to be identified and further mitigation measures need 
to be provided. 

Even more important is the financial consequences of the mitigation measures or the 
unmitigated impacts as set forth in the Draft EIR.  The financial impacts of the 
Project in terms of the lack of financing of the mitigation measures or the inability of 
the Project to bear the cost of the mitigation measures will place the financial burden 
on the property owners, residents, and constituents of the other areas of the County 
and on the public agencies that provide the services and facilities required by the 
Project.  Without this level of fiscal analysis and accountability, the Draft EIR is 
incomplete and fails to provide a full disclosure of the consequences of the Project in 
accordance with the CEQA Guidelines. 
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Mitigation Measures to be Considered

The District would suggest that the following mitigation measures be considered to 
reduce the impacts of the Project on the District to a level of insignificance: 

1. Identify in the Community Plan text and on the Community Plan Land Use Map, 
the designation of twenty (20) elementary schools, three (3) middle schools, and 
two (2) high schools, all to be dedicated to the District. 

2. Participate in the financing of the construction of twenty (20) elementary schools, 
three (3) middle schools, and two (2) high schools to be located with the Project. 

3. Participate in the financing of the construction of a educational physical plant of 
central support facilities to service the Project’s schools in order to maintain the 
quality of education and support services for the Project, including, but not 
necessarily limited to administrative offices, warehouse and storage facilities, 
food service facilities, transportation and bussing facilities, bus rolling stock, and 
operational services, and central technology facilities. 

4. Develop in conjunction with the District an operational and financing plan to 
provide for the bussing of students in and around the project from residences to 
school facilities to insure that adequate District transportation services are 
provided concurrent with the development of the Project, including the financial 
participation of the Applicant and/or residents of the Project. 

5. Provide a Growth Management Program which provides for the annual phasing of 
development of the residential uses within the Project concurrent with the 
availability of permanent and interim facilities, central service support or District-
wide support facilities, and transportation facilities and services to accommodate 
the students generated by the Project. 

6. Impose a Mello-Roos Community Facilities District on all properties within the 
Project to generate revenue equal to the difference between the cost of permanent 
and interim facilities, central service support or District-wide support facilities, 
and transportation service and facilities, less a) the revenues generated by 
statutory development fees as provided for pursuant to SB 50; and b) revenues 
allocated to the District per the State School Facilities Financing Program. 

7. The entering into a School Facilities Mitigation Agreement with the District to 
generate revenue equal to the difference between the cost of permanent and 
interim facilities, central service support or District-wide support facilities, and 
transportation service and facilities, less a) the revenues generated by statutory 
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development fees as provided for pursuant to SB 50; and b) revenues allocated to 
the District per the State School Facilities Financing Program. 

8. Include within the Community Plan and the design of the circulation system of 
the Project appropriately designed and located bus turn-out stops for student pick-
up and drop-off with appropriate street crossing signalization and signage for the 
safety of the pedestrian students. 

9. Include within the Community Plan the designation of appropriate street crossing 
signalization and signage for the safety of the pedestrian students at all crossing of 
routes from residences to schools.

10. The reduction of the number of units to be developed in the Project to a level that 
is equal to the number of students that can be accommodated by the District based 
on the revenues generated by statutory development fees plus revenues of the 
State School Facilities Financing Program. 

11. Issuance of the State of California Department of Real Estate Subdivision Report 
(“White Paper”) including the disclosure of inadequate school facilities to serve 
the Project to potential homebuyers and the requirement for realtor disclosures 
prior to the sale of residential units. 

12. The District would suggest that the Draft EIR needs to state the following as a 
mitigation measure to be included in impact discussion of Impact 5.6-4: 

“As a mitigation measure of the impacts on the District, the Applicant, 
Developer, and Property Owners within the Project shall fully fund mitigation 
of all impacts on the District resulting from students generated by the Project, 
including all School Facilities as set forth herein, through the payment of any 
combination of statutory development fees, supplemental school facilities 
fees, construction of developer-built and funded schools, establishment of a 
Mello-Roos Community Facilities District or another financing mechanism to 
be determined by the District and the Applicant, Developer, and Property 
Owners as set forth in a School Facilities Plan.  The final terms of the School 
Facilities Plan shall be subject to a separate agreement between the Applicant, 
Developer, and Property Owners and the District, which shall be structured in 
accordance with this mitigation measure.  The requirement for the completion 
and execution of the School Facilities Financing Plan between the District and 
the completed and executed by the District and the Applicant, Developer, and 
Property Owners is a mitigation measure to be included and required by the 
Mitigation Monitoring Program to fulfill the Applicant’s, Developer’s, and 
Property Owner’s obligations under CEQA. 
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The School Facilities Financing Plan shall be completed and executed by the 
District and the Applicant, Developer, and Property Owners prior to the 
District issuing a Certificate of Compliance for any building permit in the 
Project, which shall be a prerequisite for the Applicant, Developer, and 
Property Owners to obtain a building permit for any residential unit or any 
other non-residential development from the County, or if the area 
incorporates, the City.  The District may withhold a Certificate of Compliance 
for any residential unit or non-residential development, and the Applicant, 
Developer, and Property Owners shall not acquire a building permit for any 
residential unit or non-residential development within the Project, in the event 
that the School Facilities Plan is not completed and executed by the District 
and the Applicant, Developer, and Property Owners 

School Facilities shall include a) the construction of elementary, middle and 
high schools, interim facilities to house students during construction of 
permanent school facilities, acquisition of school sites for the permanent 
facilities, transportation and bussing, and all furnishings, fixtures, equipment, 
and technology required to accommodate the Project students (“Educational
Facilities”); and b)  a physical plant to service the Project’s Educational 
Facilities to maintain the quality of education and support services for the 
Project, including, but not necessarily limited to administrative offices, 
warehouse and storage facilities, food service facilities, transportation and 
bussing facilities, bus rolling stock, and operational services, and central 
technology facilities (“Central Support Facilities”).  Collectively, the 
Education Facilities and Central Support Facilities shall be referred to as 
“School Facilities.” 

The District notes that the Draft EIR did not consider these mitigation measures.  These 
should have been considered and evaluated in the Draft EIR. 

CEQA Policies

Section 15003 of the CEQA Guidelines states: 

“In addition to the policies declared by the Legislature concerning environmental 
protection and administration of CEQA in Sections 21000, 21001, 21002, and 
21002.1 of the Public Resources Code, the courts of this state have declared the 
following policies to be implicit in CEQA: 

(a) The EIR requirement is the heart of CEQA.  (County of Inyo v. Yorty, 32 Cal. 
App. 3d 795.) 
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(b) The EIR serves not only to protect the environment but also to demonstrate to 
the public that it is being protected.  (County of Inyo v. Yorty, 32 Cal. App. 3d 
795.)

(c) The EIR is to inform other governmental agencies and the public generally of 
the environmental impact of a proposed project.  (No Oil, Inc. v. City of Los 
Angeles, 13 Cal. 3d 68.) 

(d) The EIR is to demonstrate to an apprehensive citizenry that the agency has, in 
fact, analyzed and considered the ecological implications of its action.  
(People ex rel. Department of Public Works v. Bosio, 47 Cal. App. 3d 495.) 

(e) The EIR process will enable the public to determine the environmental and 
economic values of their elected and appointed officials thus allowing for 
appropriate action come election day should a majority of the voters disagree.  
(People v. County of Kern, 39 Cal. App. 3d 830.) 

(f) CEQA was intended to be interpreted in such manner as to afford the fullest 
possible protection to the environment within the reasonable scope of the 
statutory language.  (Friends of Mammoth v. Board of Supervisors, 8 Cal. 3d 
247.)

(g) The purpose of CEQA is not to generate paper, but to compel government at 
all levels to make decisions with environmental consequences in mind.  
(Bozung v. LAFCO (1975) 13 Cal.3d 263) 

(h) The lead agency must consider the whole of an action, not simply its 
constituent parts, when determining whether it will have a significant 
environmental effect.  (Citizens Assoc.  For Sensible Development of Bishop 
Area v. County of Inyo (1985) 172 Cal.App.3d 151) 

(i) CEQA does not require technical perfection in an EIR, but rather adequacy, 
completeness, and a good-faith effort at full disclosure.  A court does not pass 
upon the correctness

The District believes that the policies of CEQA and the CEQA Guidelines provide an 
adequate foundation to support the District’s requests and comments as contained in this 
letter, and offers further support of the need to prepare adequate environmental 
documentation on the Proposal. 
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SB 50 Analyses

The District acknowledges that SB 50 may constrain the ability of the County to address 
the District’s objections.  However, the County has a responsibility to serve the 
community, the region, and the County in a way that protects their interests.  One way is 
to attain this is to insure that all applications, all projects, all proposals, and all applicants 
fully and completely comply with any and all provisions of local and State laws.  The 
second is to consider those areas within and outside of SB 50 that permits the County to 
take a more proactive and assertive roles in addressing public facilities and services. 

SB 50 was adopted in August 1998 by the California State Legislature as a result of 
lobbying efforts of the California Building Industry Association (“CBIA”) to limit and 
constrain school districts from taking their previous actions to seek full mitigation of 
school impacts pursuant to applicable laws and to deny the right of local decisions-
makers to not approve certain projects due to the impacts that they might cause.  This was 
“eleventh-hour” legislation that came as a result of compromises between the CBIA and a 
limited number of Districts which were then suggested to represent the State-wide school 
community interests.  It was also a compromise by those school districts to get what they 
wanted, which was a significant State-wide bond issue.  Many of the Districts affected by 
growth today were not even a part of this so called “State-wide school community”. 

The legislation was an attempt to create a theoretical “three-legged stool” of financing 
with the State through State Bond fund grants providing one-third, the development 
community through statutory development fees providing one-third, and the local 
community through local financing techniques providing one-third.  Although this was 
not stated in the legislation, this was the apparent intent of the legislation.  Today, school 
districts know that the intent did not come to fruition. 

The system was and is inadequate.  Some of these inadequacies include following: 

a. SB 50 anticipated that local communities could and would approve ballot 
measures or funding from other local revenue sources to finance their portion of 
the one-third.  Because of bonding capacity limitations, lack of voter approvals to 
support existing communities subsidizing new residential developments, and the 
overall lack of voter approval of local bond measures, the one-third financing has 
not materialized in many school districts and communities. 

b. The statutory development fees provided for in SB 50 were based on a theoretical 
cost of school facilities which was equal in all school districts and jurisdictions 
throughout the State.  It did not acknowledge 1) the differences in costs of school 
construction from one location to another; 2) the differences in the cost of land or 
the increasing value of land in one location over another; and 3) the differences in 
design and development standards from school district to school district.  In 
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essence, it established a consistent and constant statutory development fee without 
considering the differences from community to community. 

c. SB 50 did not contemplate that school districts with unprecedented growth would 
have different needs then areas that were growing at much slower rates, or the 
socio-economic difference of communities and the implications that this would 
have as communities transformed as a result of new development and growth 
reaching out to them. 

d. Although an adjustment in statutory development fees is contemplated under SB 
50, this adjustment occurs in January of even number years. Therefore, during the 
two year period prior to the adjustments and during which costs are increasing, 
the fees are level and do not adequately provide for these increasing costs. 

e. The adjustment formula for statutory development fees is based on a 
“construction cost index” and does not include indexing related to the increases in 
land costs.  As a result, the actual cost of facilities (i.e. land and improvements) is 
increasing at a greater rate than the adjustment that the State Allocation Board 
approves.

f. SB 50 did not contemplate the need for interim facilities and central service 
support or District-wide support facilities that would be required as a result of 
increasing student enrollments. 

As time has run its course since 1998, these inadequacies have created wider gaps in the 
funding of schools.  The State’s share, except for inflationary adjustments has generally 
remained constant.  The statutory development fee share, except for inflationary 
adjustments has generally remained constant.  So, the gap has increased in the local share 
portion.  The burden has become greater at the local share level.  And, the Districts with 
the greatest consequences are the Districts that have the least resources to address the 
gap.

So regardless of the theoretical financial model and legal statutes of SB 50, the actual 
implementation and the real world financial parameters have proven that SB 50 has 
failed.  Even the State of California Legislative Analyst Office has acknowledged this 
situation.  But even with this failure and it being knowledge by the development 
community and local legislative decision-makers, SB 50 continues to be the position that 
developers and local decision-makers fall back on. 

The development community suggests that the issues school districts raise with regards to 
the limitation of SB 50 needs to be addressed in the State legislature and through the 
Governor’s Office.  Local decision-makers within cities and counties suggest the same.  
However, it is the same development community and CBIA representatives who suggest 
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that SB 50 is sacred and that they will lobby against such changes.  This has been seen in 
the political arena for many years and is continuing today.  And, it is the same local 
decision-makers who do not want to get in the middle between the development 
community and the school districts for fear of the political consequences that may be 
brought upon them by the development community.    

So, the District acknowledges the following which sets forth applicable provisions of SB 
50.  And, the District suggests that SB 50 does not serve the District or the Community, 
and that the County needs to take the initiative to look at what it can do legally to address 
the consequences of unprecedented growth without adequate measures to address the 
school district and student enrollment consequences.  Failure to do so would fly in the 
face of the responsibilities and obligations of the County to protect the public services 
and facilities of the County.  One such measure would be to establish growth 
management and development phasing policies and requirements with regards to the 
approval of the transformation of sphere of influence, agricultural and urban reserve 
properties into residential land uses. 

Specifically, Section 65995 (a) of the Government Code specifically states as follows: 
“Except for a fee, charge, dedication, or other requirement authorized under Section 
17620 of the Education Code, or pursuant to Chapter 4.7 (commencing with Section 
65970), a fee, charge, dedication, or other requirement for the construction or 
reconstruction of school facilities may not be levied or imposed in connection with, or 
made a condition of, any legislative or adjudicative act, or both, by any state or local 
agency involving, but not limited to, the planning, use, or development of real 
property, or any change in governmental organization or reorganization, as defined in 
Section 56021 or 56073.” 

Section 65995 (b) further states: 
“Except as provided in Sections 65995.5 and 65995.7, the amount of any fees, 
charges, dedications, or other requirements authorized under Section 17620 of the 
Education Code, or pursuant to Chapter 4.7 (commencing with Section 65970), or 
both, may not exceed the following…” 

In addition, Section 65995 (h) of the Government Codes specifically states as follows: 
“The payment or satisfaction of a fee, charge, or other requirement levied or imposed 
pursuant to Section 17620 of the Education Code in the amount specified in Section 
65995 and, if applicable, any amounts specified in Section 65995.5 or 65995.7 are 
hereby deemed to be full and complete mitigation of the impacts of any legislative or 
adjudicative act, or both, involving, but not limited to, the planning, use, or 
development of real property, or any change in governmental organization or 
reorganization as defined in Section 56021 or 56073, on the provision of adequate 
school facilities.” 
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Additionally, Section 65995 (i) of the Government Code specifically states as follows: 

“A state or local agency may not deny or refuse to approve a legislative or 
adjudicative act, or both, involving, but not limited to, the planning, use, or 
development of real property, or any change in governmental organization or 
reorganization as defined in Section 56021 or 56073 on the basis of a person's refusal 
to provide school facilities mitigation that exceeds the amounts authorized pursuant to 
this section or pursuant to Section 65995.5 or 65995.7, as applicable.” 

Section 65996 of the Government Code also states: 

“(a) Notwithstanding Section 65858, or Division 13 (commencing with Section 
21000) of the Public Resources Code, or any other provision of state or local law, 
the following provisions shall be the exclusive methods of considering and 
mitigating impacts on school facilities that occur or might occur as a result of any 
legislative or adjudicative act, or both, by any state or local agency involving, but 
not limited to, the planning, use, or development of real property or any change of 
governmental organization or reorganization, as defined in Section 56021 or 
56073:

(1)  Section 17620 of the Education Code. 

(2)  Chapter 4.7 (commencing with Section 65970) of Division 1 of Title 7. 

(b)  The provisions of this chapter are hereby deemed to provide full and complete 
school facilities mitigation and, notwithstanding Section 65858, or Division 13 
(commencing with Section 21000) of the Public Resources Code, or any other 
provision of state or local law, a state or local agency may not deny or refuse to 
approve a legislative or adjudicative act, or both, involving, but not limited to, the 
planning, use, or development of real property or any change in governmental 
organization or reorganization, as defined in Section 56021 or 56073, on the basis 
that school facilities are inadequate…” 

The District suggest that local government agencies do have options that are not in 
violation of SB 50, which include and are not limited to the following: 

1) They can require the applicant or proponent to comply with the information 
disclosure requirements of the California Environmental Quality Act and the 
CEQA Guidelines 

2) They can require that the applicant and proponent to comply with all other 
provisions of the County’s General Plan which are not limited by the provisions 
of SB 50. 
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3) They can impose annual growth management limitation on the number of 
development permits that would be issued concurrent with the availability of 
public services and facilities. 

4) They can restrict the use of public agency available financing (i.e. Mello-Roos 
Community Facilities Districts) for developments unless the applicant and 
proponent addresses school facility needs. 

5) They can require full and complete disclosure of impacts and consequences that 
would result from those project consequences that are not addressed by the 
limitation of SB 50. 

6) They can provide incentives such as a development priority system which 
acknowledges applicants and proponents who make voluntary efforts to address 
school facilities needs crated by their projects. 

7) They can provide procedural steps and establish policies that insure that 
development proceeds only current with the availability of all public facilities and 
services, and infrastructure, particularly those that are impacted by the Proposal 
and are unmitigated 

Although local agency legislative bodies cannot refuse to approve a project on the 
grounds that applicants and/or proponents refuse to provide additional mitigation in 
excess of the statutory development fees, and cannot require additional development fees 
in excess as those stated in SB 50, the legislative bodies can choose to cooperate and 
work with the school districts to provide the incentives that would result in additional 
cooperation on the part of the applicants and/or proponents.  It is the legislative body’s 
obligation to equally represent the constituents of the community so as to protect the 
quality of life of its constituents, as it is to comply with the requirements of the law.  The 
District would suggest that the role of the local County Board of Supervisors is both.

The provisions of SB 50 and the California Environmental Quality Act do not prevent the 
County from offering a transparent presentation of the specific school facility and 
financing impacts on the District, or the cumulative impacts the Proposal along with other 
development within the District would have on the District’s school facilities. 

The District has presented herein a detail explanation of the provisions of SB 50 and its 
inadequacies.  This should be discussed in detail in the Draft EIR. 

The District also alleges that the provisions of SB 50 are in violation of the State of 
California Constitution for a variety of reasons. 
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First, the California Constitution, Article XI, Section 7 provides that "A county or city 
may make and enforce within its limits all local, police, sanitary, and other ordinances 
and regulations not in conflict with general laws."

In essence, cities and counties have the discretionary right to approve, deny, or 
conditionally approve land use decisions through their “police power” authority.  The 
District is of the belief that SB 50 denied this right to the County with regards to school 
issues and the adequate mitigation of impacts, thereby denying a right granted to the 
cities and counties throughout the State under the State’s Constitution.  In doing so, it 
denied the County the right to protect its constituents from the impacts and consequences 
of land use and development contrary to the intent and purpose of the Constitution, and 
creating a conflict between the intent and purpose of the Constitution and the provisions 
of SB 50. 

Second, the California Environmental Quality Act and the CEQA Guidelines provides for 
the mitigation of impacts, and through this process of environmental analysis, thereby 
enabling cities and counties to be assure themselves that the impacts of land use decisions 
are mitigated to a level of insignificance in order to protect the constituents of the 
County, including the District.  The States adoption of SB 50 is in direct contradiction of 
the purpose and intent of CEQA and the CEQA Guidelines and does not provide the 
protection to the constituents of the County. 

Third, California Constitution Article I, Section 7 provides that “A person may not be 
deprived of life, liberty, or property without due process of law or denied equal protection 
of the laws…"  The District suggest that the method of financing school facilities 
throughout the State produces substantial disparities among school districts which results 
in inequities in terms of the quality, quantity, and availability of school facilities that are 
necessary in order to  provide for the educational opportunities for all students throughout 
the State as provided for in the Constitution.  Because of the inequities contained within 
the provisions of SB 50 and the inequities of the provisions related to Level I and Level II 
development fees, the constituents of the County are not provided the same level of 
school facilities as are provide else ware in the State.  The scheme of financing school 
facilities results in socio-economic deficient school districts within the State having 
inferior school facilities in comparison to more affluent socio-economic school districts.  
These inferior school facilities directly and adversely affect the educational opportunities 
and the quality of education in these socio-economic areas.  The result is that socio-
economic deficient school districts face unconstitutional discrimination because the more 
affluent school districts have other resources that enable them to fund the quality, 
quantity, and available school facilities that are required.  This inequity directly flies in 
the face of the State’s Constitution concerning equal protection of all of the constituents 
of the State. 
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Fourth, the formula for the allocation of State grants, and the formula for determining the 
amount and the nexus for Level I and Level II development fees does not take into 
account the differing situation of school districts throughout the State.  The result is that 
there are inequities in the implementation of the provisions of SB 50. 

Finally, the District believes that similar arguments could be made concerning the State 
school facilities financing program and the provisions of SB 50 as was embraced in the 
Serrano v. Priest decisions, which spanned three California Supreme Court opinions 
between 1971 and 1977, trial court rulings in 1974 and 1983, Proposition 13 and 
numerous legislative enactments.  Serrano v. Priest, 5 Cal.3d 584 (1971) (Serrano I);
Serrano v. Priest, 18 Cal.3d 728 (1976) (Serrano II); Serrano v. Priest, 20 Cal.3d 25 
(1977) (Serrano III). 

The County has failed to fulfill their fiduciary responsibilities to protect the constituents 
of the County, including the District and the other school districts within the County, by 
not challenging the constitutionality of the provisions of SB 50 and instead abdicating 
their discretionary responsibilities with regards to land use decisions in the County to the 
State of California.  In doing so, the County has caused damage and harm to the District, 
students of the District, and the constituents of the County. 

The County has a responsibility to protect the health, safety and general welfare of the 
constituents of the County.  The continued development and growth in the County 
continues to adversely affect the health, safety and general welfare of the constituents by 
causing students and employees of school districts to be placed in overcrowded and 
inadequate school facilities.  The County’s failure to address these conditions and to not 
challenge the provision of SB 50 which the County suggests constrains their ability to 
protect the health, safety and general welfare of the County’s constituents, is contrary to 
their legal responsibilities.  The District would suggest that the County does have a 
responsibility to protect the health, safety and general welfare of the constituents of the 
County and the students and employees of the District which goes beyond the provisions 
of SB 50, and as such the County has the responsibility to determine what actions it can 
take to address these concerns. 

Therefore, the District believes that the County should defer their action on all land use 
decisions until the County, in conjunction with the District, seeks to remedy the 
constitutional issues concerning the provisions of SB 50. 

Lack of Objectivity of the Environmental Consultant

Based on the contents of the Draft EIR, the inadequacies contained therein, and the 
District’s comments contained herein, including but not limited to a) the reliance on 
information that is out-of-date or inaccurate; b) the failure to consider the comments 
offered in the response to the Notice of Preparation; c) the lack of addressing the 
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controversial areas of concern; d) the incompleteness of the analysis by failing to offer 
data, and quantitative and qualitative analysis; e) the failure to address cumulative 
impacts; f) the use of conclusions without substantial supportive data and analysis; g) the 
failure to consult with individuals and agencies that would best serve to address the issues 
and impacts; h) the failure to address the General Plan and zoning issues of controversy; 
and i) the lack of detail and full disclosure regarding the impacts of the Project on the 
District, is clear evidence that the prepares of the Draft EIR did not provide a fair and 
reasoned analysis of the Project and in the writing of the Draft EIR in compliance with 
the CEQA Guidelines. 

Of particular concern of the District is that the Draft EIR appears to be limited to the 
“project level” of evaluation without consideration for the consequences of the Project on 
the overall region.  As an example, the Draft EIR focuses on the school issues within the 
Project, but does not address the District-wide impacts that would be a result of the 
Project.  Similarly, the Project fails to address the physical, environmental, and financial 
impacts on the City of Los Banos.  It appears that the preparers of the Draft EIR 
narrowed the scope of the topics of the Draft EIR, without any justification or reasoning. 

The District would suggest that the Draft EIR be submitted to a third party independent 
consultant for the sole purpose of detail review and evaluation to determine any and all 
deficiencies with regards to the contents of the Draft EIR and that the Project’s 
consideration be deferred until such analysis is completed. 

Section 15142 of the CEQA Guidelines states: 

“An EIR shall be prepared using an interdisciplinary approach which will ensure the 
integrated use of the natural and social sciences and the consideration of qualitative as 
well as quantitative factors.  The interdisciplinary analysis shall be conducted by 
competent individuals, but no single discipline shall be designated or required to 
undertake this evaluation.” 

The CEQA Guidelines acknowledge that this interdisciplinary approach shall be 
conducted by “competent individuals”.  The District is concerned that the discussion of 
the school issues was not completed by competent individuals who understand and have 
the first hand knowledge of the administration and operation of school districts, the State 
statutes with regards to school financing and operational regulations, and the socio-
economic, physical, and financial impact that development and growth of a community 
can have on the ability of school districts to accommodate students and provide 
educational curriculums.  The District notes that the Chapter 8 of the Draft EIR sets forth 
the references that were used in the preparation of the Draft EIR.  Although, some 
documents of the District are noted, the only person that is cited as being contacted is 
Mary Cotta, and this contact is described as an e-mail.  She is described as a District 
Superintendent Office Assistant.  It appears that the preparers failed to be in contact with 
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the District’s Superintendent, Business Manager, or Facilities staff to discuss the Project, 
the current conditions of the District, the impacts the Project would have on the District, 
and other aspects of the preparation of the Draft EIR.  The District would suggest that is 
was irresponsible for the preparers of the Draft EIR to draft the document and not make 
the necessary contact with the District, to obtain additional information and data that 
would supplement the documents that were cited in the Draft EIR, and to gain a firsthand 
knowledge of the conditions of the District and the anticipate Project impacts. 

The failure of the prepares of the Draft EIR to utilize competent individuals to address 
the school issues and the failure of the preparers of the Draft EIR to contact the District is 
clear evidence of the failure of the Draft EIR to comply with the provisions of the CEQA 
Guidelines. 

Re-circulation of the Draft EIR

Pursuant to Section 15088 of the CEQA Guidelines the County shall evaluate the 
comments received by the County from the District and others on environmental issues 
and shall prepare a written response.  The County shall respond to all comments received 
during the noticed comment period and any extensions and may respond to late 
comments.  The County is required to provide a written proposed response on all such at 
least 10 days prior to certifying an environmental impact report. 

CEQA requires that the written response shall describe the disposition of significant 
environmental issues raised (e.g., revisions to the proposed project to mitigate anticipated 
impacts or objections).  In particular, the environmental issues raised when the County’s 
position is at variance with recommendations and objections raised in the comments must 
be addressed in detail giving reasons why specific comments and suggestions were not 
accepted.  There must be good faith, reasoned analysis in response.  Conclusory 
statements unsupported by factual information will not suffice.

It is noted by the District that the response to comments may take the form of a revision 
to the Draft EIR or may be a separate section in the final EIR.  Where the response to 
comments makes important changes in the information contained in the text of the draft 
EIR, the County should either a) revise the text in the body of the Draft EIR; or b) 
include marginal notes showing that the information is revised in the response to 
comments.

The District requests that all of the comments contained in this correspondence be 
responded to by the County.  In addition, the District requests that the Draft EIR be re-
circulated after the document has been revised and comments responded to.  Section 
15088.5 of the CEQA Guidelines requires the County to re-circulate the Draft EIR when 
significant new information is added to the Draft EIR after public notice is given of the 
availability of the Draft EIR for public review, but before certification.  The District notes 
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that CEQA defines the term "information" to include changes in the project or 
environmental setting, as well as additional data or other information.  The District also 
notes that new information added to the Draft EIR is not "significant" unless the Draft 
EIR is changed in a way that deprives the public of a meaningful opportunity to comment 
upon a substantial adverse environmental effect of the Project or a feasible way to 
mitigate or avoid such an effect (including a feasible project alternative) that the Project's 
proponents have declined to implement. 

The District suggests that the County’s response to the District’s comments will result in  
"significant new information" requiring re-circulation and will disclose that a) new 
significant environmental impacts will result from the Project or from new mitigation 
measure proposed to be implemented; 2) substantial increases in the severity of the 
environmental impacts will result unless mitigation measures are adopted that reduce the 
impacts to a level of insignificance; 3) feasible Project alternatives or mitigation 
measures considerably different from others previously analyzed in the Draft EIR would 
clearly lessen the environmental impacts of the Project, but the Project's proponents have 
declined to adopt them; and 4) the Draft EIR was so fundamentally and basically 
inadequate and conclusory in nature that meaningful public review and comments were 
precluded. 

The District recommends that the Draft EIR as revised be re-circulation, that notice be 
given pursuant to Section 15087 of the CEQA Guidelines, and that consultation with the 
District be pursued pursuant to Section 15086 of the CEQA Guidelines.  In addition, the 
District recommends that as part of providing notice of re-circulation as required by 
Public Resources Code Section 21092.1, the County send a notice of re-circulation to 
every agency, person, or organization that commented on the Draft EIR. 

The County’s decision to not to re-circulate the Draft EIR following receipt of this 
correspondence is required by the CEQA Guidelines to be supported by substantial 
evidence in the administrative record.  The District request that this “substantial 
evidence” be provided to the District in the event the County chooses to not re-circulate 
the Draft EIR. 

Request for Coordination of Planning

It is noted that the Project includes amendments to the County’s General Plan.  Section 
65351 of the Government Code states: 

“During the preparation or amendment of the general plan, the planning agency shall 
provide opportunities for the involvement of citizens, California Native American 
Indian tribes, public agencies, public utility companies, and civic, education, and 
other community groups, through public hearings and any other means the planning 
agency deems appropriate.” 
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The District is a public agency that seeks to be involved in the planning process of this 
amendment. 

Section 65352 of the Government Codes states in part: 

“(a) Prior to action by a legislative body to adopt or substantially amend a general 
plan, the planning agency shall refer the proposed action to all of the following 
entities: 

   (1) A city or county, within or abutting the area covered by the proposal, and 
any special district that may be significantly affected by the proposed action, 
as determined by the planning agency. 

   (2) An elementary, high school, or unified school district within the area 
covered by the proposed action…” 

Although the Draft EIR has been circulated for public review, the County has not 
specifically referred the proposed General Plan amendments to the District.  The District 
understands that the proposed General Plan amendments entail approval of a General 
Plan Amendment to create a SUDP; adopt the community plan; and amend the County 
land use designations of agriculture, foothill, and highway interchange center to very low 
density residential, low-density residential, medium-density residential, high-density 
residential, neighborhood park/community park/village center park/open space, 
institutional, business park, neighborhood commercial, general commercial, village 
center commercial, regional commercial, village center.  It is unclear as to what 
additional General Plan amendments may be required to insure that the other General 
Plan amendments are inter- and intra-consistent with the amendments to the General Plan 
Land Use Element.  However, the District would suspect that there will need to be other 
General Plan amendments to insure that consistency is maintained.  As an example, the 
Circulation Element may need to be revised to address the Project’s circulation system.  
In addition, the Housing Element, Safety Element, Agricultural Element, and Open Space 
and Conservation Element may need to be revised due to the Project characteristics and 
the Project never having been considered as a part of the General Plan.  The District 
requests that all of the amendments contemplated or speculated should be specifically 
identified in the Draft EIR and that they be referred to the District by appropriate 
notification.

Section 65352.4 of the Government Code defines the applicability of consultation, as 
follows:

“For purposes of Section 65351, 65352.3, and 65562.5, "consultation" means the 
meaningful and timely process of seeking, discussing, and considering carefully the 

LaneG
Line

LaneG
Line

MartinA1
Text Box
18-230Cont'd

MartinA1
Text Box
18-231

MartinA1
Text Box
EDAW                                                                                                                                                            Villages of Laguna San Luis FEIRComments and Responses on the DEIR                                          4-252                                                                             County of Merced



Mr. Robert F. King, Project Manager 
Planning and Community Development Department 
County of Merced 
September, 2007 
Page 174 of 219 

views of others, in a manner that is cognizant of all parties' cultural values and, where 
feasible, seeking agreement.  Consultation between government agencies and Native 
American tribes shall be conducted in a way that is mutually respectful of each party's 
sovereignty.  Consultation shall also recognize the tribes' potential needs for 
confidentiality with respect to places that have traditional tribal cultural significance. 

The District suggest that the County has failed to provide for the meaningful and timely 
process of seeking, discussing, and considering carefully the views of the District, in a 
manner that is cognizant of all parties' cultural values and, where feasible, seeking 
agreement. 

Section 65352.2 of the Government Code states: 

“(a)  It is the intent of the Legislature in enacting this section to foster improved 
communication and coordination between cities, counties, and school districts 
related to planning for school siting. 

(b) Following notification by a local planning agency pursuant to paragraph (2) of 
subdivision (a) of Section 65352, the governing board of any elementary, high 
school, or unified school district, in addition to any comments submitted, may 
request a meeting with the planning agency to discuss possible methods of 
coordinating planning, design, and construction of new school facilities and 
school sites in coordination with the existing or planned infrastructure, general 
plan, and zoning designations of the city and county in accordance with 
subdivision (d).  If a meeting is requested, the planning agency shall meet with 
the school district within 15 days following notification. 

(c) At least 45 days prior to completion of a school facility needs analysis pursuant 
to Section 65995.6, a master plan pursuant to Sections 16011 and 16322 of the 
Education Code, or other long-range plan, that relates to the potential expansion 
of existing school sites or the necessity to acquire additional school sites, the 
governing board of any school district shall notify and provide copies of any 
relevant and available information, master plan, or other long-range plan, 
including, if available, any proposed school facility needs analysis, that relates 
to the potential expansion of existing school sites or the necessity to acquire 
additional school sites, to the planning commission or agency of the city or 
county with land use jurisdiction within the school district.  Following 
notification, or at any other time, the affected city or county may request a 
meeting in accordance with subdivision (d).  If a meeting is requested, the 
school district shall meet with the city or county within 15 days following 
notification.  After providing the information specified in this section within the 
45-day time period specified in this subdivision, the governing board of the 
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affected school district may complete the affected school facility needs analysis, 
master plan, or other long-range plan without further delay. 

(d) At any meeting requested pursuant to subdivision (b) or (c) the parties may 
review and consider, but are not limited to, the following issues: 

(1) Methods of coordinating planning, design, and construction of new school 
facilities and school sites in coordination with the existing or planned 
infrastructure, general plan, and zoning designations of the city and county. 

(2) Options for the siting of new schools and whether or not the local city or 
counties existing land use element appropriately reflects the demand for 
public school facilities, and ensures that new planned development reserves 
location for public schools in the most appropriate locations. 

(3) Methods of maximizing the safety of persons traveling to and from school 
sites. 

(4)  Opportunities to coordinate the potential siting of new schools in coordination 
with existing or proposed community revitalization efforts by the city or 
county.

(5) Opportunities for financial assistance which the local government may make 
available to assist the school district with site acquisition, planning, or 
preparation costs. 

(6) Review all possible methods of coordinating planning, design, and 
construction of new school facilities and school sites or major additions to 
existing school facilities and recreation and park facilities and programs in the 
community.

Although the District has not received formal notification of the County’s intent to amend 
the County General Plan with regards to this Project, the disclosure of this intention as 
stated in the Draft EIR would appear to be an informal notification to the readers of the 
Draft EIR.  Therefore, pursuant to Section 65352.2 (b) of the Government Code, the 
District (as a unified school district), does hereby request a meeting with the County of 
Merced Planning Department to discuss possible methods of coordinating planning, 
design, and construction of new school facilities and school sites to address the impacts 
of the Project in coordination with the existing and planned infrastructure, general plan, 
and zoning designations of the County and the District.  The District would request that 
this meeting be conducted within fifteen (15) days of this letter as being formal 
notification of the District. 
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The District would request that at the meeting, specific discussions be focused on various 
planning, financing, and implementation topics, including but not limited to: 

The specific methods that will be used in coordinating the planning, design, and 
construction of new school facilities (including central facilities) and school sites 
required by the Project, and the coordination of such school facilities and school sites 
with the existing and planned infrastructure, general plan, and zoning designations 
proposed within and outside the Project. 

1) The methods of maximizing the safety of persons traveling to and from school 
sites, and if the District is required to permanently or on an interim basis bus 
students to locations away from the Project to the urban service area of the 
District, the methods of maximizing the safety of persons traveling to and from 
those school sites. 

2) The opportunities for financial assistance by the County in order to make 
available assistance to the District with regards to the acquisition and construction 
of additional school sites required by the District. 

3) The review of all possible methods of coordinating planning, design, and 
construction of school sites within the Project and which may be required for the 
Project and for any major additions to existing school facilities and recreation and 
park facilities and programs in the District and the western portion of the County. 

4) The methods of managing the Projects implementation of land uses and growth 
through the issuance of building permits within the Project to insure that school 
facilities are available concurrent with the generation of students from the 
residential units for which building permits are issued. 

5) The methods that the Project will be using to fund the gap between the cost of 
school facilities less a) statutory development fees; and b) the approved State 
grants, and the method of funding interim facilities, central service support or 
District-wide support facilities (central facilities, and bussing and transportation 
facilities as may be required by the Project. 

The District would suggest that this meeting and the stated discussion points are a critical 
component of the planning process associated with the entitlements being sought by the 
Project and is an integral component of the responses that will be required to the 
comments of the District relative to the adequacy of the Draft EIR. 

Of particular interest of the District is the content of the Community Plan and the need to 
provide specific language with regards to all of the school issues, so that the District can 

LaneG
Line

MartinA1
Text Box
18-231Cont'd

MartinA1
Text Box
EDAW                                                                                                                                                            Villages of Laguna San Luis FEIRComments and Responses on the DEIR                                          4-255                                                                             County of Merced



Mr. Robert F. King, Project Manager 
Planning and Community Development Department 
County of Merced 
September, 2007 
Page 177 of 219 

be assured that the adoption and implementation of the Community Plan will address the 
school issues as discussed herein. 

Change of Reorganization

The District acknowledges that this Project is equivalent to many small or mid-range 
cities in California.  As an example the City of Los Banos has a California Department of 
Finance population of 35,053 people.  If this area were to develop according to the 
Project plan, the population would be greater than the current population of Los Banos 
and ½ as much as the balance of the unincorporated areas of the County.  It would be the 
second largest city population base of the County (the largest being the City of Merced.  
Having acreage of 3,722, and housing count of 15,895, a population of 44,773, non-
residential of 4,298,133 and an employment base of 10,341, the District questions why 
the County and the Applicant has not consider a change of organization of the area for an 
unincorporated area to a) an incorporated City; or b) annexation to the City of Los Banos, 
as an alternative to remaining an unincorporated area of the County or as mitigation 
measures to the impacts so as to reduce them to a level of insignificance. 

The District believes that the Draft EIR should consider these two changes of 
organization concepts as alternatives or mitigation measures to the financial and 
environmental impacts that the Project will have on the regional infrastructure and public 
facilities.  Without considering such an alternative or mitigation measure, the County has 
failed to consider all possibilities of alternatives and mitigation of the impacts of the 
Project.  This should be considered in the Draft EIR.  The District would suspect that 
upon review, the County would find that such an alternative or mitigation measure would 
be determined infeasible due to the financial consequences on the City of Los Banos or 
on the newly incorporated City and the magnitude of the infrastructure and public 
facilities that would be required.  As such, the same consequences on the existing public 
agencies are similar and should be considered. 

However, the Draft EIR should review this topic and provide the data, and quantitative 
and qualitative analysis that would determine if the alternative or mitigation measure 
should be considered as a part of the Draft EIR. 

Villages Finance Plan

Appendix K of the Draft EIR states: 

“A Public Facilities Financing Plan for the Villages of Laguna San Luis is currently 
being prepared by Economic Planning Systems, Inc. (EPS).  The effort is multi 
phased.  Cost estimates for infrastructure costs and public facilities have been 
prepared including: 
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Roadways
Water and Wastewater facilities 
Storm drainage infrastructure 
School Facilities Mitigation 
Public Facilities (including Fire, Sheriff, Government Offices, Corporation 
yard, Library, Post 
Office and Medical Center) 
Neighborhood Parks 
Community Parks 
Land Acquisition of Public Facilities and Parks 
Important Farmland Loss Mitigation 
Kit Fox Habitat Loss Mitigation 

These cost estimates are currently being reviewed by Villages landowners and will be 
utilized to evaluate feasibility and potential financing structures.  This review is 
expected to be completed in August 2007.  Once landowner review is complete and 
costs are confirmed these costs will be reviewed and verified with Merced County 
Planning and Community Development Department staff.  These costs will provide 
per unit costs as input to a Cost Allocation Model. 

Potential funding sources will be identified to determine how best to fund public 
capital improvements including use of fees, assessments, community facility districts 
and other applicable methods.  A burden model will be utilized to evaluate financial 
feasibility of the required public facilities including; the capacity of the land use plan 
to support required infrastructures; the mix of funding sources available and 
comparisons with other similar projects. 

A financing strategy will be developed with members of the consulting team and 
agency staff.  An administrative draft report will serve as the conceptual financing 
strategy.  Based on the results of the financing strategy and consultation with County, 
other agencies and property owners, a draft Financing Plan will be prepared for 
review.  An updated Financing Plan, incorporation comments from the County, other 
agencies and property owners that specifies the steps required to implement the 
financing strategy will be prepared for inclusion in the Final Environment Impact 
Report.”

The viability of many of the mitigation measures in the Draft EIR is based on the 
feasibility and acceptability of the Finance Plan.  In order for one to determine if the 
mitigation measures would reduce the impact to a level of insignificance, there needs to 
be an understanding of the data, and quantitative and qualitative analysis of the Finance 
Plan.  Due to the fact that the Finance Plan has not been completed and is not attached to 
the Draft EIR, one cannot determine the feasibility of the mitigation measures.  As such, 
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the conclusions that impacts would be mitigated to a level of insignificance cannot be 
concluded and is only speculation not supported by factual information. 

The District would suggest that the review and comments on the Draft EIR be deferred 
until the Finance Plan is included in Appendix K of the Draft EIR.  This is a flaw in the 
Draft EIR and requires that the Draft EIR be revised and re-circulated. 

General Plan Compliance and Consistency

In accordance with State law, the Project is required to be found to be in conformance 
with the County’s General Plan.  The County cannot pick and choose what goals, 
policies, and objectives of the General Plan that it chooses to comply with.  The Project is 
required to be in compliance with all goals, policies, and objectives. 

The General Plan states: 

“The Merced County Year 2000 General Plan contains the principle statement 
concerning the County's goals and desires concerning land use and is designed to 
serve as the basis for development decision making.  This Plan is thus the local 
"constitution" for physical development and, as a long-range planning document, it 
will direct the physical growth and development of the County through the Year 
2000.”

The District notes that the County General Plan is outdated. For this reason the County is 
current involved in the process of updating the General Plan.  It appears premature for the 
County to be considering the Project, in light of the current status of the General Plan.  
The District would suggest that the County defer the consideration of the Project until the 
updated General Plan is finalized, and the data, goals, police s, and objectives are updated 
consistent with the intent of the future development of the County over the next twenty 
years. 

The District notes that the Draft EIR did not acknowledge the current review and 
updating of the General Plan.  It further did not acknowledge that the current General 
Plan is outdated and that the General Plan does not comply with the provisions of the 
California Planning and Zoning Laws. 

The District’s concerns with regards to the County going forward with the Project prior to 
the updating of the County General plan is supported by the understanding of the State’s 
legal provisions relating to the amendment and adoption of General Plans. 

The State legal provisions applying to the adoption, amendment, and implementation of 
General Plans are contained in Section 65300 et.  seq. of the Government Code 
(“Planning Law”) and is further describe in the State of California General Plan 
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Guidelines (“Guidelines”) dated October 2003 as issued by the Governor’s Office of 
Planning and Research.  Much of the information contained herein has been taken 
directly extracted from the Guidelines  

California state law requires each city and county to adopt a general plan “for the 
physical development of the county or city, and any land outside its boundaries which 
bears relation to its planning” (Section 65300).  The California Supreme Court has called 
the general plan the “constitution for future development.”  The general plan expresses 
the community’s development goals and embodies public policy relative to the 
distribution of future land uses, both public and private. 

The policies of the general plan are intended to underlie most land use decisions.  
Pursuant to State law, subdivisions, capital improvements, development agreements, and 
many other land use actions must be consistent with the adopted general plan.  In 
counties and general law cities, zoning and specific plans are also required to conform to 
the general plan. 

In addition, preparing, adopting, implementing, and maintaining the general plan serves 
to:

1. Identify the community’s land use, circulation, environmental, economic, and 
social goals and policies as they relate to land use and development. 

2. Provide a basis for local government decision-making, including decisions on 
development approvals and exactions. 

3. Provide citizens with opportunities to participate in the planning and decision 
making processes of their communities. 

4. Inform citizens, developers, decision-makers, and other cities and counties of the 
ground rules that guide development within a particular community. 

Comprehensiveness

Every city and county must adopt “a comprehensive, long term general plan” (Section 
65300).  The general plan must cover a local jurisdiction’s entire planning area and 
address the broad range of issues associated with a city’s or county’s development. 
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Internal Consistency

The concept of internal consistency holds that no policy conflicts can exist, either textual 
or diagrammatic, between the components of an otherwise complete and adequate general 
plan.  Different policies must be balanced and reconciled within the plan.  The internal 
consistency requirement has five dimensions, described herein. 

Equal Status among Elements 

All elements of the general plan have equal legal status.  For example, the land use 
element policies are not superior to the policies of the open-space element. 

A case in point: in Sierra Club v. Board of Supervisors of Kern County (1981) 126 
Cal.App.3d 698, two of Kern County’s general plan elements, land use and open 
space, designated conflicting land uses for the same property.  A provision in the 
general plan text reconciled this and other map inconsistencies by stating that “if in 
any instance there is a conflict between the land use element and the open-space 
element, the land use element controls.”  The court of appeal struck down this clause 
because it violated the internal consistency requirement under Section 65300.5.  No 
element is legally subordinate to another; the general plan must resolve potential 
conflict among the elements through clear language and policy consistency. 

Consistency between Elements 

All elements of a general plan, whether mandatory or optional, must be consistent 
with one another.  The court decision in Concerned Citizens of Calaveras County v. 
Board of Supervisors (1985) 166 Cal.App.3d 90 illustrates this point.  In that case, the 
county land use element contained proposals expected to result in increased 
population.  The circulation element, however, failed to provide feasible remedies for 
the predicted traffic congestion that would follow.  The county simply stated that it 
would lobby for funds to solve the future traffic problems.  The court held that this 
vague response was insufficient to reconcile the conflicts. 

Also, housing element law requires local agencies to adopt housing element programs 
that achieve the goals and implement the policies of the housing element.  Such 
programs must identify the means by which consistency will be achieved with other 
general plan elements (Section 65583(c)). 

A city or county may incorporate by reference into its general plan all or a portion of 
another jurisdiction’s plan.  When doing so, the city or county should make sure that 
any materials incorporated by reference are consistent with the rest of its general plan. 

Consistency within Elements 
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Each element’s data, analyses, goals, policies, and implementation programs must be 
consistent with and complement one another.  Established goals, data, and analysis 
form the foundation for any ensuing policies.  For example, if one portion of a 
circulation element indicates that county roads are sufficient to accommodate the 
projected level of traffic while another Section of the same element describes a 
worsening traffic situation aggravated by continued subdivision activity, the element 
is not internally consistent (Concerned Citizens of Calaveras County v. Board of 
Supervisors (1985) 166 Cal.App.3d 90). 

Area Plan Consistency 

All principles, goals, objectives, policies, and plan proposals set forth in an area or 
community plan must be consistent with the overall general plan. 

The general plan should explicitly discuss the role of area plans if they are to be used.  
Similarly, each area plan should discuss its specific relationship to the general plan.  
In 1986, the Court of Appeal ruled on an area plan that was alleged to be inconsistent 
with the larger general plan.  The court upheld both the area plan and the general plan 
when it found that the general plan’s “non-urban/rural” designation, by the plan’s 
own description, was not intended to be interpreted literally or precisely, especially 
with regard to small areas.  The court noted that the area plan’s more specific “urban 
residential” designation was pertinent and that there was no inconsistency between 
the countywide general plan and the area plan (Las Virgenes Homeowners 
Federation, Inc. v. County of Los Angeles (1986) 177 Cal.App.3d 300).  However, 
the court also noted that in this particular case the geographic area of alleged 
inconsistency was quite small. 

Text and Diagram Consistency 

The general plan’s text and its accompanying diagrams are integral parts of the plan.  
They must be in agreement.  For example, if a general plan’s land use element 
diagram designates low-density residential development in an area where the text 
describes the presence of prime agricultural land and further contains written policies 
to preserve agricultural land or open space, a conflict exists.  The plan’s text and 
diagrams must be reconciled, because “internal consistency requires that general plan 
diagrams of land use, circulation systems, open-space and natural resources areas 
reflect written policies and programs in the text for each element.”  (Curtin’s 
California Land-Use and Planning Law, 1998 edition, p. 18) 

Without consistency in all five of these areas, the general plan cannot effectively serve as 
a clear guide to future development.  Decision-makers will face conflicting directives; 
citizens will be confused about the policies and standards the community has selected; 
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findings of consistency of subordinate land use decisions such as rezonings and 
subdivisions will be difficult to make; and land owners, business, and industry will be 
unable to rely on the general plan’s stated priorities and standards for their own 
individual decision-making.  Beyond this, inconsistencies in the general plan can expose 
the jurisdiction to expensive and lengthy litigation. 

Consistency in Implementation

The general plan is largely implemented through zoning and subdivision decisions.  In 
1971, the Legislature made consistency with the general plan a determinative factor for 
subdivision approvals.  Since then, lawmakers have continued to add consistency 
requirements to California’s planning and land use laws.  Other statutes, while not 
mandating consistency, require findings or a report on whether various local actions 
conform to the general plan.   

In order for zoning and other measures to comply with consistency requirements, the 
general plan itself must first be complete and adequate (i.e., it must address all locally 
relevant issues and be internally consistent).  In 1984, the Court of Appeal ruled that a 
finding of consistency based on an inadequate general plan was a legal impossibility 
(Neighborhood Action Group v. County of Calaveras (1984) 156 Cal.App.3d 1176, 1184, 
based on 58 Opps.  Cal.Atty.Gen 21, 24 (1975)).  The appeals court ruled that a 
subordinate land use approval, such as a subdivision map, can only be challenged on the 
basis of an internal general plan inconsistency when there is a nexus between the 
particular approval and the claimed inconsistency in the general plan (Garat v. Riverside 
(1991) 2 Cal.App.4th 259). 

The California Attorney General has opined that “the term ‘consistent with’ is used 
interchangeably with ‘conformity with’” (58 Ops.Cal.Atty.Gen. 21, 25 (1975)).  A 
general rule for consistency determinations can be stated as follows: “An action, 
program, or project is consistent with the general plan if, considering all its aspects, it 
will further the objectives and policies of the general plan and not obstruct their 
attainment.” 

The city or county is responsible for determining whether an activity is consistent with 
the general plan.  A city council’s finding of a project’s consistency with the plan would 
be reversed by a court if, based on the evidence before the council, a reasonable person 
could not have reached the same conclusion (No Oil, Inc. v. City of Los Angeles (1987) 
196 Cal.App.3d 223). 

In Families Unafraid to Uphold Rural El Dorado County v. El Dorado County Board of 
Supervisors (1998) 62 Cal.App.4th 1332, the court held that “[The] nature of the policy 
and the nature of the inconsistency are critical factors to consider.”  A project is clearly 
inconsistent when it conflicts with one or more specific, fundamental, and mandatory 
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policies of the general plan (Families Unafraid, supra).  However, any given project need 
not be in perfect conformity with each and every policy of the general plan if those 
policies are not relevant or leave the city or county room for interpretation (Sequoayah 
Hills Homeowners Association v. City of Oakland, (1998) 23 Cal.App 4th 704 (1993)). 

Zoning Consistency

Counties, general law cities, and charter cities with populations of more than two million 
are required to maintain consistency between their zoning ordinance and their adopted 
general plan (Section 65860).  Charter cities with populations under two million are not 
subject to this mandate but may choose to enact their own code requirements for 
consistency (Section 65803 and Section 65860). 

Where the consistency requirement applies, every zoning action, such as the adoption of 
new zoning ordinance text or the amendment of a zoning ordinance map, must be 
consistent with the general plan.  A zoning ordinance that is inconsistent with the general 
plan at the time it is enacted is “invalid when passed” (Lesher Communications v. City of 
Walnut Creek (1990) 52 Cal.3d 531; Sierra Club v. Board of Supervisors (1981) 126 
Cal.App.3d 698). 

By the same token, when a general plan amendment makes the zoning inconsistent, the 
zoning must be changed to re-establish consistency “within a reasonable time” (Section 
65860(c)).  According to the California Supreme Court, “[t]he Planning and Zoning Law 
does not contemplate that general plans will be amended to conform to zoning 
ordinances.  The tail does not wag the dog.”  (Lesher Communications v. City of 
Walnut Creek, supra). 

State law does not prescribe what constitutes “a reasonable time” for reconciling the 
zoning ordinance with the general plan.  State of California Office of Planning and 
Research (“OPR”) suggests that when possible, general plan amendments and necessary 
related zoning changes be heard concurrently (Section 65862).  When concurrent 
hearings are not feasible, OPR suggests the following time periods: 

1. For minor general plan amendments (those involving a relatively small area), six 
months.

2. For extensive amendments to the general plan (such as a revision that results in 
the inconsistency of large areas), two years. 

Zoning-related initiatives and referenda must also maintain general plan consistency.  An 
initiative seeking to impose growth management regulations was invalidated when it was 
found to be inconsistent with the general plan (Lesher Communications v. City of Walnut 
Creek, supra).  A referendum that sought to overturn a rezoning approval was invalidated 
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because the rezoning was necessary to maintain or achieve consistency with the general 
plan (deBottari v. City of Norco (1985) 171 Cal.App.3d 1204; City of Irvine v. Irvine 
Citizens Against Overdevelopment (1994) 25 Cal.App.4th 868). 

Assessing and Achieving Zoning Consistency 

Zoning consistency can be broken down into three parts: uses and standards, spatial 
patterns, and timing.  These are described herein. 

The local agency’s general plan and zoning ordinance contain text and maps that 
specify development standards and the proposed location of uses for the community.  
The development standards and uses specified for all land use categories in the 
zoning ordinance— density, lot size, height, and the like—must be consistent with the 
development standards and uses specified in the general plan’s text and diagram of 
proposed land use.  This has several implications. 

The zoning scheme, with its range of zoning districts and their associated 
development standards or regulations, must be broad enough to implement the 
general plan.  For example, if a general plan contains three residential land use 
designations, each with its own residential intensity and density standard, then the 
zoning ordinance should have at least as many zoning districts with appropriate 
standards.  Similarly, if the general plan identifies seismic hazard areas and calls for 
zoning measures to implement safety policies, the zoning ordinance must contain 
appropriate provisions, such as a hazard overlay zone, or specific development 
standards. 

When a new element or major revision to a general plan is adopted, the zoning 
scheme should be thoroughly reviewed for consistency.  It must be amended if 
necessary to ensure that it is adequate to carry out the new element or revisions. 

When rezoning occurs, the newly adopted zoning must be appropriate and consistent 
with all elements of the general plan.  This includes not only the land uses and 
development standards, but also the transportation, safety, open-space, and other 
objectives and policies contained in the plan. 

Both the general plan diagram of proposed land use and the zoning map should set 
forth similar patterns of land use distribution.  However, the maps need not be 
identical if the general plan text provides for flexibility of interpretation or for future 
development (Las Virgenes Homeowners v. County of Los Angeles (1986) 177 
Cal.App.3d 312).  For example, a land use diagram may designate an area for 
residential development while the zoning map may show the same area as 
predominantly residential with a few pockets of commercial use.  Despite the 
residential designation, the commercial zoning could be consistent with the general 
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plan if the plan’s policies and standards allow for neighborhood commercial 
development within residential areas.  Likewise, more than one zoning classification 
may be consistent with any one of the general plan’s land use categories.  For 
example, both R-1 (residential) and PUD (planned unit development) may be 
consistent zoning for a low-density residential category in the plan. 

The timing of development is closely linked to the question of consistency of spatial 
patterns.  A general plan is long term in nature, while zoning responds to shorter-term 
needs and conditions.  In many cases, zoning will only gradually fulfill the 
prescriptions of the general plan.  Timing may be particularly important in rural areas 
designated for future urbanization.  If the general plan contains policies regarding 
orderly development, adequate public services, and compact urban growth, rezoning a 
large area from a low-intensity use (e.g., agriculture) to a more intensive one (e.g., 
residential) before urban services are available would be inconsistent with the general 
plan.  Conversely, an inconsistency may be created when general plan policies 
promote high-intensity development in an area but the jurisdiction instead permits 
low-intensity uses. 

Since timing can be a problem, general plans should provide clear guidance for the 
pace of future development, perhaps by using five-year increments or by establishing 
a set of conditions to be met before consistent zoning would be considered timely. 

Local governments have devised a number of ways to evaluate and achieve zoning 
consistency.  A fairly common approach is to employ a matrix comparing the general 
plan’s land use categories and associated development standards with the zoning 
districts and their corresponding zoning ordinance development standards.  To 
indicate the degree of zoning consistency with the plan, many matrices feature 
categories ranging from “highly compatible” to “clearly incompatible.”  An 
intermediate category, “conditionally compatible,” could reflect zoning that by itself 
is not compatible but could become compatible if measures such as a PUD overlay 
were imposed to reduce or eliminate potential conflicts.   

The matrix approach has its limitations.  By itself, a matrix cannot answer questions 
about the zoning’s compatibility with the objectives, policies, and programs of the 
general plan, nor can it answer questions about timing.  A number of local 
governments use a checklist to evaluate the consistency of individual zoning 
proposals.  The checklist repeats the major goals and policies of the general plan and 
rates the degree to which the proposed zoning conforms to each of them (e.g., 
“furthers,” “deters,” “no effect”).  A point system that rates development projects by 
their level of consistency with the goals, objectives, and policies of the general plan is 
a similar approach. 
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Subdivision Consistency 

Before a city or county may approve a subdivision map (including parcel maps) and 
its provisions for design and improvement, the city or county must find that the 
proposed subdivision map is consistent with the general plan and any applicable 
specific plans (Section 66473.5).  These findings can only be made when the local 
agency has officially adopted a general plan and the proposed subdivision is 
“compatible with the objectives, policies, general land uses and programs specified in 
such a plan.”

Section 66474 and Section 66474.61 require a city or county to deny approval of a 
tentative map if it makes either of the following findings: the proposed map is not 
consistent with applicable general and specific plans or the design or improvement of 
the proposed subdivision is not consistent with applicable general and specific plans. 

Long-Term Perspective

Since the general plan affects the welfare of current and future generations, state law 
requires that the plan take a long-term perspective (Section 65300).  The general plan 
projects conditions and needs into the future as a basis for determining objectives.  It also 
establishes long-term policy for day-to-day decision-making based upon those objectives. 

The time frames for effective planning vary among issues.  The housing element, for 
example, specifically involves time increments of five years.  Geologic hazards, on the 
other hand, persist for hundreds or thousands of years.  Sewer, water, and road systems 
are generally designed with a 30- to 50-year lifespan.  Capital improvement planning is 
typically based upon a five or seven-year term.  Economic trends may change rapidly in 
response to outside forces. 

Differences in time frame also affect the formulation of general plan goals, objectives, 
policies, and implementation measures.  Goals and objectives are longer term, slowly 
evolving to suit changing community values or to reflect the success of action programs.  
Specific policies tend to be shorter term, shifting with the political climate or self 
imposed time limits.  Implementation programs tend to have the shortest span because 
they must quickly respond to the demands of new funding sources, the results of their 
own activities, and the jurisdiction’s immediate needs and problems. 

Most jurisdictions select 15 to 20 years as the long-term horizon for the general plan.  
The horizon does not mark an end point, but rather provides a general context in which to 
make shorter-term decisions.  The local jurisdiction may choose a time horizon that 
serves its particular needs.  Remember that planning is a continuous process; the general 
plan should be reviewed regularly, regardless of its horizon, and revised as new 
information becomes available and as community needs and values change.  For instance, 
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new population projections that indicate that housing will be needed at a greater clip than 
anticipated, an unexpected major development in a neighboring jurisdiction that greatly 
increases traffic congestion, or a ballot initiative that establishes an urban growth 
boundary may all trigger the need to revise the general plan.  A general plan based upon 
outdated information and projections is not a sound basis for day-to-day decision-making 
and may be legally inadequate.  As such, it will be susceptible to successful legal 
challenge. 

Defining the Parts of a General Plan

A general plan is made up of text describing goals and objectives, principles, standards, 
and plan proposals, as well as a set of maps and diagrams.  Together, these constituent 
parts paint a picture of the community’s future development.  The following discussions 
help to clarify the meanings of these and other important terms. 

Development Policy 

A development policy is a general plan statement that guides action.  In a broad 
sense, development policies include goals and objectives, principles, policies,
standards, and plan proposals.

Goal

A goal is a general direction-setter.  It is an ideal future end related to the public 
health, safety, or general welfare.  A goal is a general expression of community 
values and, therefore, may be abstract in nature.  Consequently, a goal is generally not 
quantifiable or time-dependent. 

Although goals are not mentioned in the description of general plan contents in 
Section 65302, they are included here for several reasons.  First, defining goals is 
often the initial step of a comprehensive planning process, with more specific 
objectives defined later.  Second, goals are specifically mentioned in the statutes 
governing housing element contents (Section 65583).  Third, while the terms “goal” 
and “objective” are used interchangeably in some general plans, many plans 
differentiate between broad, unquantifiable goals and specific objectives.  Either 
approach is allowable, as flexibility is a characteristic of the general plan. 

Objective 

An objective is a specified end, condition, or state that is an intermediate step toward 
attaining a goal.  It should be achievable and, when possible, measurable and time 
specific.  An objective may pertain to one particular aspect of a goal or it may be one 
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of several successive steps toward goal achievement.  Consequently, there may be 
more than one objective for each goal. 

Policy 

A policy is a specific statement that guides decision- making.  It indicates a 
commitment of the local legislative body to a particular course of action.  A policy is 
based on and helps implement a general plan’s objectives. 

A policy is carried out by implementation measures.  For a policy to be useful as a 
guide to action it must be clear and unambiguous.  Adopting broadly drawn and 
vague policies is poor practice.  Clear policies are particularly important when it 
comes to judging whether or not zoning decisions, subdivisions, public works 
projects, etc., are consistent with the general plan. 

When writing policies, one needs to be aware of the difference between “shall” and 
“should.”  “Shall” indicates an unequivocal directive.  “Should” signifies a less rigid 
directive, to be honored in the absence of compelling or contravening considerations.  
Use of the word “should” to give the impression of more commitment than actually 
intended is a common but unacceptable practice.  It is better to adopt no policy than 
to adopt a policy with no backbone. 

Solid policy is based on solid information.  The analysis of data collected during the 
planning process provides local officials with the knowledge about trends, existing 
conditions, and projections that they need to formulate policy.  If projected 
community conditions are not in line with a general plan’s objectives, local legislative 
bodies may adopt policies that will help bring about a more desirable future. 

Standards

A standard is a rule or measure establishing a level of quality or quantity that must be 
complied with or satisfied.  Standards define the abstract terms of objectives and 
policies with concrete specifications. 

The Government Code makes various references to general plan standards.  For 
example, Section 65302(a) states in part that the land use element must “...include a 
statement of the standards of population density and building intensity recommended 
for the various districts and other territory covered by the plan.”  Other examples of 
statutory references to general plan standards include those found in Section 66477 
(the Quimby Act) and Section 66479 (reservations of land within subdivisions).  Of 
course, a local legislature may adopt any other general plan standards it deems 
desirable.
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Implementation Measure 

An implementation measure is an action, procedure, program, or technique that 
carries out general plan policy.  Each policy must have at least one corresponding 
implementation measure. 

Elements, Issues, and Flexibility

In statute, the general plan is presented as a collection of seven “elements,” or subject 
categories (see Section 65302).  These elements are generally described below.  

The land use element designates the type, intensity, and general distribution of uses of 
land for housing, business, industry, open space, education, public buildings and grounds, 
waste disposal facilities, and other categories of public and private uses. 

The circulation element is correlated with the land use element and identifies the general 
location and extent of existing and proposed major thoroughfares, transportation routes, 
terminals, and other local public utilities and facilities. 

The housing element is a comprehensive assessment of current and projected housing 
needs for all economic segments of the community.  In addition, it embodies policies for 
providing adequate housing and includes action programs for that purpose.  By statute, 
the housing element must be updated every five years. 

The conservation element addresses the conservation, development, and use of natural 
resources, including water, forests, soils, rivers, and mineral deposits. 

The open-space element details plans and measures for the long-range preservation and 
conservation of open-space lands, including open space for the preservation of natural 
resources, the managed production of resources (including agricultural lands), outdoor 
recreation, and public health and safety. 

The noise element identifies and appraises noise problems within the community and 
forms the basis for land use distribution. 

The safety element establishes policies and programs to protect the community from risks 
associated with seismic, geologic, flood, and wildfire hazards. 

The level of discussion given to each issue in the general plan depends upon local 
conditions and the relative local importance of that issue.  When a city or county 
determines that an issue specified in the law is not locally relevant, the general plan may 
briefly discuss the reason for that decision but does not otherwise have to address that 
issue (Section 65301). 
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A local general plan may also include other topics of local interest.  For instance, a city or 
county may choose to incorporate into its land use element a detailed program for 
financing infrastructure and timing capital improvements.  The safety element of a city or 
county that suffers from wildfire hazards may contain strategic fire protection planning 
policies to mitigate such hazards. 

In the statutory descriptions of the elements, a number of issues appear in more than one 
element.  In order to minimize redundancies or internal conflicts in the general plan, 
combining elements or organizing the plan by issue often makes practical sense. 

There are a number of state and federal laws, such as the Surface Mining and 
Reclamation Act, the Seismic Hazards Mapping Act, the Endangered Species Act, and 
others, that can also affect the content of the general plan. 

In addition to the mandatory elements, a city or county may adopt any other elements that 
relate to its physical development (Section 65303).  Once adopted, these optional 
elements become an integral part of the general plan with the same force and effect as the 
mandatory elements.  Accordingly, zoning, subdivisions, public works, specific plans, 
and other actions that must be consistent with the general plan must be consistent with 
any optional elements.

Common themes for optional elements include air quality, capital improvements,
community design, economic development, energy, parks and recreation, and water. 

An optional element may clarify how a local government exercises its police powers, and 
in some instances, can expand a local government’s authority.  For example, the 
California Energy Commission may delegate geothermal power plant licensing authority 
to counties with certified geothermal elements (see Chapter 6 for guidelines).  In the 
more typical situation, an optional element will indicate how a local government will 
apply its existing police power or other authority.  For example, a historic preservation 
element may lay the foundation for historic district regulations or participation in the 
California Main Street Program.  A strategic fire prevention planning element could 
identify wildfire hazard areas, control new development within those areas, and provide 
the basis for zoning, subdivision, and brush clearance ordinances intended to minimize 
fire hazards. 

General Plan Amendments

The most common sort of revision to a general plan is an amendment associated with a 
privately initiated development project.  Generally, local governments may not amend 
any one of the mandatory elements of the general plan more than four times in one 
calendar year (Section 65358(b)).  However, this limitation does not apply to: 
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1. Optional elements. 

2. Amendments requested and necessary for affordable housing (Section 65358(c)). 

3. Any amendment necessary to comply with a court decision in a case involving the 
legal adequacy of the general plan (Section 65358(d) (1)). 

4. Amendments after January 1, 1984, to bring a general plan into compliance with 
an airport land use plan (Section 65302.3). 

5. Amendments needed in connection with the adoption of a comprehensive 
development plan under the Urban Development Incentive Act (Health and Safety 
Code Section 56032(d)). 

6. Any amendments for the purpose of developing a certified Local Coastal Program 
(Public Resources Code Section 30500(b)). 

Section 65358(b) provides that each amendment may include more than one change to 
the general plan.  At four times during the year, many local governments group together 
several proposals for change, review them individually, and analyze their cumulative 
effects.  Any one proposal in the package can be altered or deleted up until the time of 
adoption.

If the board or council finds itself making frequent piecemeal amendments, major defects 
may exist in the general plan.  In these cases, the jurisdiction should consider a plan 
update or a major plan revision to address these issues. 

Amendment of a general plan is subject to the initiative and referendum processes.  In 
DeVita v. County of Napa (1995) 9 Cal. 4th 763, the California Supreme Court held that 
Elections Code Section 9111 permits the adoption or amendment of a general plan by 
initiative and referendum (although the court left open the question of whether the 
housing element may be so adopted or amended).  In addition, the court stated that 
initiative amendments must conform to the requirements of planning law, including 
consistency requirements. 

For amendments other than those undertaken by initiative, local governments must follow 
the notice and hearing procedures outlined in Section 65350, et seq.  The procedure is the 
same as for enactment of a general plan, including adoption of a resolution by the 
legislative body.  Section 65354.5(a) requires cities and counties to establish procedures 
for any interested party to appeal a planning commission decision. 
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Additionally, general plan amendments are subject to CEQA.  Pursuant to Landi v. 
County of Monterey (1983) 139 Cal.App.3d 934 and later case law, amendments are not 
subject to the Permit Streamlining Act (Section 65920 et seq.). 

Public Facilities and Services

Cities and counties should plan for the equitable distribution throughout the community 
of new public facilities and services that increase and enhance community quality of life, 
given the fiscal and legal constraints that restrict the siting of such facilities.

Public and Quasi-Public Facilities are defined in the General Plan Guidelines as 
institutional, academic, governmental and community service uses, either owned 
publicly or operated by non-profit organizations, including private hospitals and 
cemeteries. 

Public Services are defined in the General Plan Guidelines as “Municipal 
Services.” 

Municipal Services are defined in the General Plan Guidelines as services 
traditionally provided by local government, including water and sewer, roads, 
parks, schools, and police and fire protection. 

Public facilities and services that enhance quality of life include, but are not limited to, 
parks, open space, trails, greenbelts, recreational facilities (including senior and youth 
centers), community centers, child care centers, libraries, schools, museums, cultural 
centers, science centers, and zoos.  The equitable distribution of facilities and services has 
two components.  The first component is the number and size of facilities.  Simply put, a 
community should have adequate facilities and services to serve all residents equally.  
The second component is access, which can be measured as the distance or travel time 
from each residential area to the facility or service.  Access may also be measured by the 
ability to use a variety of transportation modes, including public transit, walking, and 
bicycling, to travel between each residential area and the facility or service.  A 
geographic analysis of residential areas and the location of public amenities may reveal 
underserved neighborhoods.  Policies addressing the distribution of beneficial public 
facilities and services should address existing disparities as well as the needs of future 
residents.

Public facilities and services that enhance community quality of life can be divided into 
three basic types for purposes of distribution.  The first type is neighborhood facilities, 
such as parks, that serve a specific neighborhood or subdivision.  The second type is 
district facilities, such as branch libraries or recreational centers that serve more than one 
neighborhood.  The third type is unique facilities, where one facility serves the entire 
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community—“community” being an incorporated city or, for counties, an unincorporated 
area. 

Neighborhood facilities should be geographically dispersed throughout the community.  
Examples include parks, tot lots, child care facilities, and neighborhood activity centers.  
These facilities should be located within the neighborhood they serve.  Public amenities 
can serve to anchor a neighborhood and should be centrally located.  Furthermore, 
locating neighborhood-serving public facilities within walking distance of most residents 
will encourage use and provide a sense of place.  A distance of a quarter to a half mile is 
generally considered a walkable distance. 

Planning for the location of district facilities should follow the same principles as above.  
Since these facilities serve several neighborhoods, they should be centrally located 
relative to the neighborhoods they serve.  Locating such facilities along transit corridors 
or in transit-oriented developments will increase their accessibility. 

Examples of unique public facilities include the central library or city museum.  Where a 
community has only one recreational or cultural center, that would be considered a 
unique facility or service.  Consideration should be given to including locating child care 
facilities within transportation hubs.  These facilities should be located in the civic center 
or urban core rather than isolated in remote single-use complexes.  They should be close 
to transit to allow maximum access for the entire community. 

Consideration should also be given to regional facilities, which may exhibit the 
characteristics of all three basic types described above.  Regional facilities include trails, 
networks of open space such as greenbelts, regional parks and recreation areas, etc.  
Linear facilities (such as trails and greenbelts) may serve several neighborhoods but are 
also a unique amenity for the entire area.  The same is true of large regional recreational 
areas.  Individual cities and counties may have less control over the location of regional 
facilities, which may be operated by special districts or joint powers authorities.  Cities 
and counties have even less control over state and federal parks, recreational areas, and 
forests, although cities and counties should account for such facilities in the planning 
process.  New regional facilities are rare, and when the opportunity to acquire or develop 
such facilities arises, the location may be predetermined by such factors as natural 
features, abandoned rail lines (for trail use), or the availability of large undeveloped 
properties.  Nevertheless, planners should consider existing and proposed regional 
facilities when analyzing community access to public facilities that contribute to quality 
of life and when planning for future such facilities. 

Locating public facilities and uses according to these planning principles may be limited 
by fiscal and legal constraints.  Fiscal constraints include the relative cost of land and the 
ability of public agencies to obtain financing for acquisition and construction.  Legal 
constraints include, but are not limited to, local, state, and federal regulations for the 
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protection of the environment, public health and safety, and the preservation of natural 
and cultural resources, including historical and archeological resources. 

New Residential Uses and Schools

Cities and counties should provide for the location of new schools and residential 
dwellings in a manner that seeks to avoid locating these uses in proximity to industrial 
facilities and uses that will contain or produce materials that, because of their quantity, 
concentration, or physical or chemical characteristics, pose a significant hazard to human 
health and safety. 

The location of new residential and school development is the flip side of the problem 
discussed in the Section above.  Given the need for new housing and schools and given 
the need to make efficient use of land, how do cities and counties deal with existing over 
concentration of industrial uses?  When designating areas for residential development, the 
city or county should identify any areas of over concentration.  Appropriate buffers 
should be placed between over concentrated industrial areas and new residential areas.  
Using their authority over the approval and design of subdivisions, cities and counties 
may develop policies and standards related to industrial over concentration and new 
residential subdivision approvals.  These policies could include buffer zones, as well as 
the criteria to be used for rejecting new residential development (such as standards for 
risk to human health and safety from nearby industrial facilities and uses). 

The location of new schools is of particular concern to both local governments and school 
districts.  The general plan should identify possible locations for new schools.  Such 
locations may be approximate and need not indicate specific parcels.  Identifying 
appropriate school locations as part of the general plan process may avoid project-level 
problems of proximity to certain industrial facilities and uses.  Due to the fragmentation 
of authority in the areas of land use planning and school siting and construction, it is 
recommended that the planning agency work closely with the school district to identify 
suitable school locations.  Prior to adopting or amending a general plan, the planning 
agency must refer the proposed action to any school district within the area covered by 
the proposed action (Section 65352).  The city or county should use this opportunity to 
engage school districts on issues of school siting.

For their part, school districts are required to notify the planning commission of the city 
or county prior to acquiring property for new schools or expansion of an existing school.  
School districts are not bound by local zoning ordinances unless the ordinance provides 
for the location of schools and the city or county has adopted a general plan (Section 
53091).  School districts can override the general plan and zoning ordinances with regard 
to the use of property for classroom facilities by a two-thirds vote of the school board 
(Section 53094).  The school board cannot exercise this power for non-classroom 
facilities, such as administrative buildings, bus storage and maintenance yards, and 
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warehouses.  If the school board exercises their override power, they must notify the city 
or county within 10 days (Section 53904). 

CEQA requires that the environmental document prepared for a new school identify 
whether the proposed site is any of the following: a current or former hazardous waste or 
solid waste disposal facility, a hazardous substances release site identified by DTSC, the 
site of one or more pipelines that carry hazardous substances, or located within a quarter 
mile of a facility that emits hazardous air emissions or handles acutely hazardous material 
(Public Resources Code Section 21151.8).  If such facilities exist, the school board must 
make findings that the facilities would not endanger the health of those attending or 
employed by the proposed school or that existing corrective measures would result in the 
mitigation of any health endangerment. 

Information and Analysis

Good information is critical to making informed decisions about environmental justice 
issues.  The analysis of environmental justice problems has benefited from the 
advancement of geographic information systems (GIS), as has the entire planning field.

Relevant information for addressing environmental justice issues includes, but is not 
limited to: 

1. Base map of the city or county planning area. 

2. General plan designations of land use (existing and proposed). 

3. Current demographic data. 
Population location and density. 
Distribution of population by income. 
Distribution of population by ethnicity. 
Distribution of population by age. 

4. Location of public facilities that enhance community quality of life, including 
open space. 

5. Location of industrial facilities and other uses that contain or produce materials 
that, because of their quantity, concentration, or physical or chemical 
characteristics, pose a significant hazard to human health and safety. 

6. Location of existing and proposed schools. 

7. Location of major thoroughfares, ports and airports. 
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8. Location and density of existing and proposed residential development. 

Infrastructure Capacity

One determinant of the amount and location of future development is the capacity of the 
physical infrastructure (i.e., schools, fire stations, roads, sewer trunk lines, drainage 
systems, water and gas transmission lines, electric and other utilities, etc.).  The current 
and projected capacities of these systems should be evaluated and compared to current 
levels of use, the levels projected by the existing plan, and the levels projected by the 
draft plan alternatives.  The resulting analysis will help to identify available opportunities 
for development as well as potential constraints. 

Infrastructure is defined in the General Plan Guidelines as public services and 
facilities such as sewage-disposal systems, water-supply systems, other utility 
systems, schools, and roads. 

The location of infrastructure elements such as sewer and water trunk lines should be 
mapped as part of this study.  The adequacy of water supplies to serve future 
development is of particular concern in most parts of the state.  Cities and counties should 
consult with affected public utilities and special districts, if any, for information on the 
location and capacity of their facilities.  Cities and counties should contact local school 
districts for information regarding school capacities, projected needs, and surplus 
properties, if any. 

Regional and state transportation, air quality, and water quality plans and regulations 
should also be reviewed.  Cities and counties should consider whether any of these plans 
affect the future operation and expansion of public and private facilities.  Still another 
regional consideration involves the housing element.  State law mandates that cities and 
counties recognize their share of their region’s existing and projected housing needs 
(Section 65583(a) (1) and Section 65584). 

The following basic questions should be answered in regard to infrastructure: 

1. Is capacity sufficient to serve current planned demand? 

2. Are there any areas with acute shortages of service? 

3. Are there areas with excess capacity? 

4. Will additional infrastructure be necessary to accommodate future development? 

This information will help decide when and where expansion will be needed and how 
infrastructure improvements and expansions will be funded and will help in estimating 
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the cost of extending services for each of the plan alternatives.  It will also inform 
decision-makers about which of the general plan alternatives may be the most cost 
effective. 

Capital Improvements/Public Facilities

Numerous cities and counties accentuate the importance of planning for capital 
improvements and public facilities by adopting a separate capital improvements and/or 
public facilities element.  Capital improvements, such as roads, drainage facilities, sewer 
and water lines, treatment plants, and transit lines, are the framework that supports 
development.  Their availability plays an important part in determining the pattern of land 
uses within the community, as well as the direction and intensity of growth.  Public 
facilities, such as police and fire stations, city and county offices, libraries, access to 
quality child care, and parks, are important to residents’ safety and quality of life.  The 
ability to provide these facilities is important to the well-being of the community.  
Technology infrastructure, such as wired and wireless communication systems, also 
affect development patterns, quality of life, and economic opportunity. 

Capital improvements and public facilities are subjects that are listed under the land use 
and circulation elements in Section 65302.  In addition, Section 65401 requires that 
proposed public works projects be reviewed annually for conformity with the general 
plan.  Further, Section 65402 prohibits acquisition or disposal of public property without 
a finding from the planning commission of conformity with the general plan. 

A capital improvements/public facilities element provides the policy basis to guide 
shorter-term documents, such as the capital improvements program and the annual capital 
budget.  The element should offer generalized long-term policies grounded in realistic 
analyses of existing capacity, future demand, and financing options.  If facilities and 
services are to be provided to existing and future development in an efficient and cost-
effective way, then the element must discuss the location of future facilities and 
improvements, acceptable levels of service, funding priorities, and the timing of facility 
or service availability.  Public facilities can also be important community design features.  
Although seldom done, it makes sense to incorporate general community design 
principles into the element.  Good community design creates interesting and attractive 
spaces that provide positive experiences for those who live, work, or play there.  The 
configuration, location, and orientation to their surroundings of public buildings, such as 
libraries, city halls, community centers, schools, and child care facilities, can define 
public space, create community focal points, foster neighborhood integrity, and generally 
help establish community identity. 

The capital improvements and/or public facilities element should encourage public 
structures and facilities that benefit community form.  Consultation with the city or 
county departments responsible for capital improvements and public facilities (e.g., 

LaneG
Line

MartinA1
Text Box
18-235Cont'd

MartinA1
Text Box
EDAW                                                                                                                                                            Villages of Laguna San Luis FEIRComments and Responses on the DEIR                                          4-277                                                                             County of Merced



Mr. Robert F. King, Project Manager 
Planning and Community Development Department 
County of Merced 
September, 2007 
Page 199 of 219 

public works, roads, solid waste, etc.) is one key to realistic planning.  The city or county 
should also consult with other service providers, such as school districts, public water 
systems (required pursuant to Section 65352.5), special districts (e.g., fire, drainage, 
sewer, flood control, etc.), adjoining cities and counties, the Regional Transportation 
Planning Agency, and public utilities.  Given the fiscal need for the efficient development 
and use of public facilities, the element may be a good place to address the issue of joint 
use.  Additionally, the element should consider the provisions of the city’s or county’s 
present and future capital improvements program or other programs for funding, 
maintaining, and installing specific capital improvements. 

Although discussed here in the context of a separate element, a city or county need not 
adopt a separate capital improvements/public facilities element.  In a general plan that has 
blended and consolidated the mandatory elements, capital improvements/public facilities 
might be addressed as one component of a land use and circulation Section. 

Relevant Issues

As always, the issues covered in a general plan element should be limited to those 
that are relevant to the community.  The subjects covered in a capital improvements/ 
public facilities element will depend on the size of the community, the age and 
adequacy of existing infrastructure and facilities, its fiscal situation, projected 
demand, the ability of other agencies to provide infrastructure and facilities, and 
many other factors.  The following are some suggestions for the kinds of issues that 
may be important: 

1. General distribution, location, and extent of existing and proposed 
infrastructure (e.g., water treatment and distribution facilities, wastewater 
distribution and treatment facilities, streets and roads, drainage facilities, 
public utilities, flood control structures, etc.). 

2. General distribution, location, and extent of existing and proposed public 
facilities (e.g., police and fire stations, schools, child care facilities, parks, 
libraries, city hall, public buildings and grounds, etc.). 

3. The equitable distribution of new public facilities and services that increase 
and enhance community quality of life, given the fiscal and legal constraints 
that restrict the siting of these facilities. 

4. General extent of the existing and proposed service capacity of infrastructure 
and public facilities. 

5. Plans of other entities that provide public services or facilities, including 
service capacities. 
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6. Schedule or timetable for improvements, expansion, and replacement of 
infrastructure and facilities. 

7. Sources of funding for improvements, expansion, retirement, and 
maintenance. 

8. Consultation/coordination with other service providers and public utilities. 

Capital Facilities

Capital facilities must be consistent with the general plan (Friends of B Street v. City of 
Hayward (1980) 106 Cal.App.3d 988).  The network of publicly owned facilities, such as 
streets, water and sewer facilities, public buildings, and parks, forms the framework of a 
community.  Although capital facilities are built to accommodate present and anticipated 
needs, some (most notably water and sewer facilities and roads) play a major role in 
determining the location, intensity, and timing of development.  For instance, the 
availability of sewer and water connections can have a profound impact upon the 
feasibility of preserving agricultural or open-space lands. 

The general plan should identify existing capital facilities and the need for additional 
improvements.  The circulation element is the most obvious place to address 
infrastructure issues, but it is not the only element where capital improvements come into 
play.  For example: 

1. The housing element implementation program must identify adequate sites for 
various housing types based in part on public services and facilities. 

2. The safety element must “address evacuation routes, peak load water supply 
requirements, and minimum road widths...as those items relate to fire and 
geologic hazards” (Section 65302(g)). 

3. The land use element must include education-related land uses, open-space for 
recreation, public buildings and grounds (the placement of public buildings may 
play an important role in urban design), and solid and liquid waste disposal 
facilities. 

4. The open-space element may consider “open-space for outdoor recreation...areas 
particularly suited for park and recreation purposes” (Section 65560(b) (3)).  It 
may also address open-space areas for protecting water quality and for water 
reservoirs. 
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5. The conservation element can address flood control measures and is required to 
be developed in coordination with any countywide water agency and with all 
district and city agencies that have “developed, served, controlled or conserved 
water for any purpose for the county or city for which the plan is prepared” 
(Section 65302(b)). 

Local governments can underscore their interest in public services and facilities by 
adopting an optional public facilities element.  According to OPR’s 2002 local 
government survey, over 20 percent of cities and counties have some form of public 
facilities element in their general plan. 

Each year, the local planning agency is required to “review the capital improvement 
program of the city or county and the local public works projects of other local agencies 
for consistency with their general plan” (Section 65103(c)).  To fulfill this requirement, 
all departments within the city or county and all other local govern- mental agencies 
(including cities, counties, school districts, and special districts) that construct capital 
facilities must submit a list of proposed projects to the planning agency (Section 65401). 

In lieu of considering individual projects or only those projects to be undertaken in a 
single year, many cities and counties prepare and annually revise a 5- to 7-year capital 
improvement program (CIP).  The CIP projects annual expenditures for acquisition, 
construction, maintenance, rehabilitation, and replacement of public buildings and 
facilities, including sewer, water, and street improvements; street lights; traffic signals; 
parks; and police and fire facilities.  In rapidly developing areas, a CIP coordinated with a 
general plan can help shape and time growth according to adopted policies.  In an older 
city with a declining tax base and deteriorating capital facilities, a CIP can help stimulate 
private investment or stabilize and rehabilitate older neighborhoods by demonstrating a 
public commitment to the provision of key public facilities on a predetermined schedule. 

Many federal grant programs, including those under the Clean Air Act and the 
Transportation Equity Act for the 21st Century (TEA 21), require or promote consistency 
between federally assisted capital projects and local, regional, and state plans.  For 
example, the Clean Air Act requires that the population projections used in planning 
capital facilities conform to the assumptions contained in the regional air quality 
management plan adopted as part of the State Implementation Plan (SIP) when federal 
funding or approval is sought.  The federal government gives priority to implementing 
those programs that conform to the SIP and will not fund those that do not. 

Capital improvements also have regional implications.  The growing interrelatedness of 
planning issues among local governments applies directly to local capital improvement 
projects.  The location of major roads, sewer facilities, water trunk lines, and emergency 
service buildings within the city or county can affect surrounding communities by 
encouraging or deflecting the direction of growth.  Although the LAFCO exists to 

LaneG
Line

MartinA1
Text Box
18-235Cont'd

MartinA1
Text Box
EDAW                                                                                                                                                            Villages of Laguna San Luis FEIRComments and Responses on the DEIR                                          4-280                                                                             County of Merced



Mr. Robert F. King, Project Manager 
Planning and Community Development Department 
County of Merced 
September, 2007 
Page 202 of 219 

encourage the orderly provision of services within cities and special districts, it is seldom 
an effective substitute for every city and the county consulting and cooperating with its 
neighbors.

Intergovernmental Coordination

State law requires local governments to work not only with citizens, but also with other 
governmental agencies and public utility companies in preparing and implementing their 
general plans (Section 65103(e)(f), Section 65351, and Section 65352).  
Intergovernmental coordination involves more than a formal exchange of information and 
plans.  In the planning process, legitimate conflicts can crop up between agencies with 
different responsibilities, constituencies, and viewpoints. 

Upon request, a city must refer a proposal to amend or adopt a general plan or zoning 
ordinance to a county whose planning review area would be affected by the action.  A 
county must do the same for an affected city (Section 65919 and Section 65919.3). 

The affected county or city must be notified no later than the date upon which the city or 
county provides notice of the planning commission’s hearing on the proposal.  The 
hearing notice must be delivered by mail or by hand, contain the information provided in 
general hearing notices, and state the earliest date upon which the city council or county 
board of supervisors will act on the proposal (Section 65919.4).  A city or county desiring 
referrals of this type must file a map or other documentation as specified in Section 
65919.2.  Alternatively, a city and county may agree on a referral procedure. 

A local government that receives a referral has 45 days to review, comment, and make 
recommendations regarding the plan proposal’s consistency with the affected city’s or 
county’s general and specific plans and zoning ordinance.  Before a city or county adopts 
or amends a plan, it must consider the affected jurisdiction’s comments and 
recommendations.  If a local legislative body modifies and sends the proposed action 
back to its planning commission, it must also refer the change to the affected city or 
county.

Cities and counties must send their adopted housing element, and any amendments, to all 
public agencies and private entities that provide water and sewer service (Section 
65589.7).  Water and sewer service providers shall, when allocating resources, give 
priority to those proposed developments that help meet the city’s or county’s share of the 
regional housing need for lower income households. 

A local planning agency is entitled to review for consistency with its general plan real 
property acquisitions for public works, real property dispositions, and proposed public 
buildings or structures as specified by Section 65402(b)(c).  These are actions and 
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projects undertaken by another city, county, or local agency within the reviewing 
agency’s jurisdiction. 

Cities and counties should also consult with tribal governments within their planning 
area.  Indian tribes retain certain inherent powers of self-government derived from their 
quasi-sovereign status.  Thus, Indian tribes and federally owned lands in trust for 
California Indians are not subject to the planning and land use regulations of cities and 
counties.  Nevertheless, cities and counties containing Indian lands need to work closely 
with local tribes so that the general plan reflects the tribal governments’ development 
plans for these areas.  Close coordination is also important in arriving at compatible land 
use proposals for the areas adjacent to Indian trust lands. 

Cities and counties shall prepare, adopt, and amend general plans and elements of those 
general plans in the manner provided in Section 65300 et.  seq. (Section 65350).  During 
the preparation or amendment of the general plan, the planning agency shall provide 
opportunities for the involvement of citizens, California Native American Indian tribes, 
public agencies, public utility companies, and civic, education, and other community 
groups, through public hearings and any other means the planning agency deems 
appropriate.  Education includes elementary school, high school and unified school 
districts.  (Section 65351) 

Prior to action by a city council of a city or a board of supervisors of a county to adopt or 
substantially amend a general plan, the city or county planning agency shall refer the 
proposed action to all of the following entities: 

1. A city or county, within or abutting the area covered by the proposal, and any 
special district that may be significantly affected by the proposed action, as 
determined by the planning agency. 

2. An elementary, high school, or unified school district within the area covered by 
the proposed action.

3. The local agency formation commission. 

4. An area wide planning agency whose operations may be significantly affected by 
the proposed action, as determined by the planning agency. 

5. A federal agency if its operations or lands within its jurisdiction may be 
significantly affected by the proposed action, as determined by the planning 
agency. 

6. The branches of the United States Armed Forces as prescribed by law 
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7. A public water system, as defined in Section 116275 of the Health and Safety 
Code.

8. The Bay Area Air Quality Management District for a proposed action within the 
boundaries of the district. 

9. On and after March 1, 2005, a California Native American tribe, that is on the 
contact list maintained by the Native America Heritage Commission, with 
traditional lands located within the city or county's jurisdiction. 

Each entity receiving a proposed general plan or amendment of a general plan pursuant to 
this Section shall have 45 days from the date the referring agency mails it or delivers it in 
which to comment unless a longer period is specified by the planning agency.  These 
provisions are directory, not mandatory, and the failure to refer a proposed action to the 
other entities specified does not affect the validity of the action, if adopted (Section 
65352).

It is the intent of the Legislature to foster improved communication and coordination 
between cities, counties, and school districts related to planning for school siting.  
Following notification by a local planning agency pursuant to Section 65352, the 
governing board of any elementary, high school, or unified school district, in addition to 
any comments submitted, may request a meeting with the planning agency to discuss 
possible methods of coordinating planning, design, and construction of new school 
facilities and school sites in coordination with the existing or planned infrastructure, 
general plan, and zoning designations of the city and county.  If a meeting is requested, 
the planning agency shall meet with the school district within 15 days following 
notification (Section 65352.2) 

At least 45 days prior to completion of a school facility needs analysis pursuant to 
Section 65995.6, a master plan pursuant to Section s 16011 and 16322 of the Education 
Code, or other long-range plan, that relates to the potential expansion of existing school 
sites or the necessity to acquire additional school sites, the governing board of any school 
district shall notify and provide copies of any relevant and available information, master 
plan, or other long-range plan, including, if available, any proposed school facility needs 
analysis, that relates to the potential expansion of existing school sites or the necessity to 
acquire additional school sites, to the planning commission or agency of the city or 
county with land use jurisdiction within the school district.  Following notification, or at 
any other time, the affected city or county may request a meeting in accordance with 
subdivision (d).  If a meeting is requested, the school district shall meet with the city or 
county within 15 days following notification.  After providing the information specified 
in this Section within the 45-day time period specified in this subdivision, the governing 
board of the affected school district may complete the affected school facility needs 
analysis, master plan, or other long-range plan without further delay (Section 65352.2). 
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At any meeting requested pursuant to subdivision (b) or (c) the parties may review and 
consider, but are not limited to, the following issues: 

1. Methods of coordinating planning, design, and construction of new school 
facilities and school sites in coordination with the existing or planned 
infrastructure, general plan, and zoning designations of the city and county. 

2. Options for the siting of new schools and whether or not the local city or counties 
existing land use element appropriately reflects the demand for public school 
facilities, and ensures that new planned development reserves location for public 
schools in the most appropriate locations. 

3. Methods of maximizing the safety of persons traveling to and from school sites. 

4. Opportunities to coordinate the potential siting of new schools in coordination 
with existing or proposed community revitalization efforts by the city or county. 

5. Opportunities for financial assistance which the local government may make 
available to assist the school district with site acquisition, planning, or preparation 
costs. 

6. Review all possible methods of coordinating planning, design, and construction of 
new school facilities and school sites or major additions to existing school 
facilities and recreation and park facilities and programs in the community 
(Section 65352.2). 

For purposes of Section 65351, Section 65352.3, and Section 65562.5, "consultation" 
means the meaningful and timely process of seeking, discussing, and considering 
carefully the views of others, in a manner that is cognizant of all parties' cultural values 
and, where feasible, seeking agreement.  Consultation between government agencies and 
Native American tribes shall be conducted in a way that is mutually respectful of each 
party's sovereignty.  Consultation shall also recognize the tribes' potential needs for 
confidentiality with respect to places that have traditional tribal cultural significance.  
(Section 65352.4) 

When the city or county has a planning commission authorized by local ordinance or 
resolution to review and recommend action on a proposed general plan or proposed 
amendments to the general plan, the commission shall hold at least one public hearing 
before approving a recommendation on the adoption or amendment of a general plan.  
Notice of the hearing shall be given pursuant to Section 65090.  If a proposed general 
plan or amendments to a general plan would affect the permitted uses or intensity of uses 
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of real property, notice of the hearing shall also be given pursuant to paragraphs (1) and 
(2) of subdivision (a) of Section 65091. 

The planning commission shall make a written recommendation on the adoption or 
amendment of a general plan.  A recommendation for approval shall be made by the 
affirmative vote of not less than a majority of the total membership of the commission.  
The planning commission shall send its recommendation to the legislative body.  (Section 
65354)

A city or county with a planning agency, other than the legislative body itself, which has 
the authority to consider and recommend the approval, conditional approval, or 
disapproval of a proposed amendment to a general plan, shall establish procedures for 
any interested party to file a written request for a hearing by the legislative body with its 
clerk within five days after the planning agency acts on the proposed amendment.  Notice 
of the hearing shall be given pursuant to Section 65090.  The legislative body may 
establish a fee to cover the cost of establishing the procedures and conducting the hearing 
pursuant to subdivision (a).  The legislative body shall impose the fee pursuant to Section 
66016.  (Section 65354.5) 

Prior to adopting or amending a general plan, the legislative body shall hold at least one 
public hearing.  Notice of the hearing shall be given pursuant to Section 65090.  65355 

The legislative body shall adopt or amend a general plan by resolution, which resolution 
shall be adopted by the affirmative vote of not less than a majority of the total 
membership of the legislative body.  The legislative body may approve, modify, or 
disapprove the recommendation of the planning commission, if any.  However, any 
substantial modification proposed by the legislative body not previously considered by 
the commission during its hearings, shall first be referred to the planning commission for 
its recommendation.  The failure of the commission to report within 45 calendar days 
after the reference, or within the time set by the legislative body, shall be deemed a 
recommendation for approval.  (Section 65356) 

A copy of the adopted general plan or amendment to the general plan shall be sent to all 
public entities specified in Section 65352 and any other public entities that submitted 
comments on the proposed general plan or amendment to the general plan during its 
preparation.  Failure to send the adopted general plan or amendment as provided in this 
Section shall not affect its validity in any manner.  Copies of the documents adopting or 
amending the general plan, including the diagrams and text, shall be made available to 
the general public as follows: 

1. Within one working day following the date of adoption, the clerk of the legislative 
body shall make the documents adopting or amending the plan, including the 
diagrams and text, available to the public for inspection. 
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2. Within two working days after receipt of a request for a copy of the adopted 
documents adopting or amending the plan, including the diagrams and text, 
accompanied by payment for the reasonable cost of copying, the clerk shall 
furnish the requested copy to the person making the request. 

A city or county may charge a fee for a copy of the general plan or amendments to the 
general plan that is reasonably related to the cost of providing that document.  (Section 
65357)

If it deems it to be in the public interest, the legislative body may amend all or part of an 
adopted general plan.  An amendment to the general plan shall be initiated in the manner 
specified by the legislative body.  Notwithstanding Section 66016, a legislative body that 
permits persons to request an amendment of the general plan may require that an amount 
equal to the estimated cost of preparing the amendment be deposited with the planning 
agency prior to the preparation of the amendment.  Except as otherwise provided in 
subdivision (c) or (d), no mandatory element of a general plan shall be amended more 
frequently than four times during any calendar year.  Subject to that limitation, an 
amendment may be made at any time, as determined by the legislative body.  Each 
amendment may include more than one change to the general plan.  The limitation on the 
frequency of amendments to a general plan contained in subdivision (b) does not apply to 
amendments of the general plan requested and necessary for a single development of 
residential units, at least 25 percent of which will be occupied by or available to persons 
and families of low or moderate income, as defined by Section 50093 of the Health and 
Safety Code.  The specified percentage of low- or moderate-income housing may be 
developed on the same site as the other residential units proposed for development, or on 
another site or sites encompassed by the general plan, in which case the combined total 
number of residential units shall be considered a single development proposal for 
purposes of this Section .  This Section does not apply to the adoption of any element of a 
general plan or to the amendment of any element of a general plan in order to comply 
with any of the following: 

1. A court decision made pursuant to Article 14 (commencing with Section 65750). 

2. Subdivision (b) of Section 65302.3. 

3. Subdivision (d) of Section 56032 of the Health and Safety Code. 

4. Subdivision (b) of Section 30500 of the Public Resources Code.  (Section 65358) 

Any specific plan or other plan of the city or county that is applicable to the same areas or 
matters affected by a general plan amendment shall be reviewed and amended as 
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necessary to make the specific or other plan consistent with the general plan.  (Section 
65359)

Enforcement and Remedies

Any resident, property owner, or other aggrieved party, including a public agency, may 
sue to enforce the requirements for the adoption of an adequate general plan (58 
Ops.Cal.Atty.Gen. 21 (1975)).  The same is true for zoning consistency with the general 
plan (Section 65860(b)), and for subdivisions (Section 66499.33).  As the state’s chief 
law enforcement officer, the Attorney General may do the same (Section 12606 and 
California Constitution, Article V, Section 13).  Additionally, persons living outside a 
city have standing to sue if the city’s zoning practices exclude them from residing in the 
city or raise their housing costs by adversely affecting the regional housing market 
(Stocks v. City of Irvine (1981) 114 Cal.App.3d 520). 

The courts may impose various remedies for failure to have a complete and adequate 
general plan or for inconsistency of zoning and subdivision actions and public works 
projects (Section 65750, et seq.).  One is a writ of mandate to compel a local government 
to adopt a legally adequate general plan.  The courts also have general authority to issue 
an injunction to limit approvals of additional subdivision maps, parcel maps, rezonings, 
and public works projects or (under limited circumstances) the issuance of building 
permits pending adoption of a complete and adequate general plan (58 Ops.Cal.Atty.Gen. 
21 (1975), Friends of “B” Street v. City of Hayward (1980) 106 Cal.App.3d 988, Camp 
v. Mendocino (1981) 123 Cal.App.3d 334).  Where a court finds that specific zoning or 
subdivision actions or public works projects are inconsistent with the general plan, it may 
set aside such actions or projects.  Under certain circumstances, the court may impose 
any of these forms of relief prior to a judicial determination of a general plan’s 
inadequacy (Section 65757).  These provisions, however, do not limit the court’s 
authority to impose other appropriate remedies. 

Based on the provisions of State law and the current General Plan and zoning documents 
of the County, the District believes that the following finding can be made: 

1) The current General Plan is outdated and does not contain or address the current 
conditions and characteristics of the County and the data, and quantitative and 
qualitative analysis that would be required for decision-makers to make informed 
decisions,

2) The outdated information as contained in the General Plan does not provide 
decisions-makers with the data, and quantitative and qualitative analysis that 
would be required for decision-makers to make informed decisions, 
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3) The current General Plan does not provide goals, objectives policies, standards, 
and implementation programs that acknowledge the current conditions and 
characteristics of the County and which address the future needs and requirements 
of the County. 

4) The current General Plan elements are not inter- and intra consistent in 
accordance with the provisions of State law. 

5) The current General Plan and zoning of the County are not consistent. 

6) The current General Plan does not contain comprehensive and accurate elements 
in compliance with provisions of State law. 

7) The current General Plan does not address capital facilities, infrastructure 
capacities, public facilities, and public service in a manner that reflects the current 
conditions of the County and provides decision-makers with the data, and 
quantitative and qualitative analysis that would be required for decision-makers to 
make informed decisions,   

It is clear to the District that it would be premature for the County to consider the Project 
prior to completing the review and update of the General Plan to address the next 20-
years of growth and development of the County. 

Current General Plan Considerations

The District acknowledges that the Project is located within the unincorporated area of 
the County and within the boundaries of the District.  As such, the Project needs to 
conform to the County’s General Plan. 

As previously discussed, the County is currently in the process of updating and revising 
its outdated General Plan.  The Project is being proposed right in the middle of this 
process.  Therefore, it is unclear if the Project should be incompliance with the current 
General Plan or the future updated General Plan, based on the timing of the entitlement 
approvals.

The Project entails several significant entitlement actions which are relevant to General 
Plan conformity.  These specific significant entitlements include the following: 

“Entitlement actions under consideration by the County during its review of the 
project would include whether to: 
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recommend approval of a rezone of the project site from agriculture and highway 
interchange commercial designations to zoning designations consistent with the 
proposed development plan and County zoning code; 

recommend amendment of the Merced County zoning ordinance to include a new 
zoning designation (i.e., single family residential [R-1-3500]) which would allow 
for the development of single family residential units (on lots sizes between 3,500 
and 5,000 square feet), institutional, and public facility land uses; 

adopt Villages of Laguna San Luis SUDP Community Plan; 

recommend approval of a General Plan Amendment to create a SUDP; adopt the 
community plan; and amend the County land use designations of agriculture, 
foothill, and highway interchange center to very low density residential, low-
density residential, medium-density residential, high-density residential, 
neighborhood park/community park/village center park/open space, institutional, 
business park, neighborhood commercial, general commercial, village center 
commercial, regional commercial, village center; 

recommend approval of the project’s conceptual financing plan (Villages of 
Laguna San Luis Finance Plan); 

recommend approval of the projects SB 610 WSA; 

recommend disestablishment of agricultural preserve on project site; 

recommend approval of large lot tentative subdivision map; and 

recommend approval of development agreements for the project.”  

All of these entitlements are required to be in compliance with the County General Plan 
in place at the time of the approvals. 

The County General Plan includes the following outdated elements: 

1. Introduction
2. Chapter I: Land Use  
3. Chapter II: Circulation  
4. Chapter III: Housing
5. Chapter IV: Noise
6. Chapter V: Safety  
7. Chapter VI: Open Space/Conservation  
8. Chapter VII: Agricultural 
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The County General Plan Land Use Element states the following: 

“The "Urban Centered Concept" has been the basic principle of land use policy in the 
County for the past ten years and continues as the direction for this year 2000 plan.  
The urban centered concept is directed at utilizing cities and unincorporated 
communities or centers to accomplish anticipated urban expansion in an orderly 
manner, based on the ability of these communities to furnish public services along 
with land needs based on population demands and in balance with employment-
generating land uses.  The term, "Urban," is used to describe land uses common to a 
city or unincorporated community.  Urban land uses include: residential, commercial, 
industrial and related institutional uses.  Home sites of one acre or larger found in 
Rural Residential Centers are also considered urban.  These urban uses are generally 
more "intensive" in character than rural land uses. 

The purpose of using the urban centered concept to plan land use is to ensure that: 

Growth occurs in an orderly and logical manner; 

Land is utilized efficiently; 

Agricultural operations are not eliminated prematurely; 

The County's planning efforts are complementary to those of the cities; and 

Urban development occurs where proper services are available. 

This concept relies on the County to provide adequate opportunities for all categories 
of urban growth within a variety of designated centers. 

The urban centered concept is expressed through four area designations on the 
General Plan Diagram, these are: 

The Specific Urban Development Plan (SUDP) 

The Rural Residential Center (RRC) 

The Highway Interchange Center (HIC) 

The Agricultural Services Center (ASC) 

Each of these area designations uses the urban centered concept to provide for 
intensive urban development and to protect agricultural and open space land from 

LaneG
Line

MartinA1
Text Box
18-238Cont'd

MartinA1
Text Box
EDAW                                                                                                                                                            Villages of Laguna San Luis FEIRComments and Responses on the DEIR                                          4-290                                                                             County of Merced



Mr. Robert F. King, Project Manager 
Planning and Community Development Department 
County of Merced 
September, 2007 
Page 212 of 219 

uncontrolled sprawling urban development.  In varying degrees, all have public 
services to support intensive development.  The expansion of these areas occurs only 
through a General Plan Amendment and requires a thorough analysis and a decision 
by the Planning Commission and the Board of Supervisors through the public hearing 
process.

The general location of all existing urban communities is shown on the Land Use 
Policy Diagram, and in more detail, on individual maps for each center.  The 
geographic distribution of these centers reflects current population concentrations.  
The six cities are evenly distributed, with three along Highway 99 in eastern Merced 
County and three west of the San Joaquin River.  Unincorporated communities are 
more concentrated in eastern Merced County reflecting larger population 
concentrations based on historic growth.  Information provided in the Agricultural 
Chapter (Table VII-8) indicates that as of 1984, there was enough vacant land 
designated within the major incorporated and unincorporated urban communities to 
accommodate a 371 percent increase in population.  While the County encourages 
normal, healthy growth in the existing communities it is also recognized that with few 
exceptions, growth within these communities occurs at the sake of the most 
productive agricultural soils in the County because they are concentrated on the 
Valley floor. 

To reduce agricultural impacts from urban development and better manage growth 
needs, the policies of this Chapter, contained in Section "C", provide guidelines on 
how communities are established, developed and expanded.  A shift in basic policy 
provided in this Year 2000 plan from the 1978 urban centered concept recognizes that 
a legitimate need exists to accommodate the establishment of new communities on 
other than prime and productive soils which can be geographically located to satisfy 
regional growth needs. 

As will be discussed in the following subsections for each urban boundary type, new 
SUDPs and HICs can be created under certain conditions, many smaller SUDPs can 
quality for redesignation as ASCs, while creation of new RRCs is to be avoided.  
Criteria will also be identified which have been established to minimize impacts when 
evaluating the expansion of existing SUDPs and other urban boundaries.” 

The District notes that the urban centered concept is directed at utilizing cities and 
unincorporated communities or centers to accomplish anticipated urban expansion in an 
orderly manner, based on the ability of these communities to furnish public services 
along with land needs based on population demands and in balance with employment-
generating land uses.  Further it is noted that the term, "Urban," is used to describe land 
uses common to a city or unincorporated community.  The District questions why the 
County would consider a new urban center for the County when many of the already 
existing urban centers are not built out.  This needs to be addressed in the Draft EIR. 
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The District further notes that the purpose of using the urban centered concept to plan 
land use to ensure that a) growth occurs in an orderly and logical manner; land is utilized 
efficiently; c) agricultural operations are not eliminated prematurely; d) the County's 
planning efforts are complementary to those of the cities; and e) urban development 
occurs where proper services are available.  The District suggests that this Project does 
not fulfill this intention. 

The District acknowledges that the Project includes the adoption of a “specific urban 
development plan” (SUDP) for the properties included in the Project.  An urban centered 
concept can be expressed by the SUDP designation on the General Plan Diagram. 

The SUDP uses the urban centered concept to provide for intensive urban development 
and to protect agricultural and open space land from uncontrolled sprawling urban 
development.  The Project therefore is to have all public services to support the intensive 
development. 

The May 7, 2007 General Plan Land Use Map shows the intersection of I-5 and SR 152 
as having a General Plan Land use designation of a commercial node surrounded by 
agricultural land uses.  The Zoning Map of the County dated May 4, 2007 shows the 
areas as being H-!-C (Highway Interchange Center) surrounded by A-1 (General 
Agriculture) and A-2 (Exclusive Agriculture).   

The District acknowledged that the general location of all existing urban communities is 
shown on the Land Use Policy Diagram, and in more detail, on individual maps for each 
center.  The geographic distribution of these centers reflects current population 
concentrations.  Although the Project is in an area designed as a Highway Interchange 
Center, it is not designated as an SUDP.  For reference purposes the Land Use Policy 
Diagram is included herein.  The District notes that the Draft EIR did not contain this 
diagram for reference purposes.  
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When the General Plan was adopted, the County determined that there was adequate 
vacant land within concentrated urban centers throughout the County to accommodate the 
County’s growth.  The Draft EIR provides no evidence that this is not an accurate 
statement in 2007.  The Draft EIR should address this topic. 

To reduce agricultural impacts from urban development and better manage growth needs 
the General Plan provide guidelines on how communities are established, developed and 
expanded.  A shift in basic policy provided in the 2000 General Plan from the 1978 urban 
centered concept recognizes that a legitimate need exists to accommodate the 
establishment of new communities on other than prime and productive soils which can be 
geographically located to satisfy regional growth needs.  The District would assume that 
the Project would have been identified as one of three areas.  However, this designation 
has not occurred for the properties within the Project.  There is no evidence in the 
General Plan that would suggest that the properties included in the Project should be 
designated as an urban center under the SUDP designation.  Therefore, the Project is not 
in compliance with the current General Plan. 

The Draft EIR states: 

“Specific Urban Development Plan (SUDP) 

The Specific Urban Development Plan area or "SUDP", is the broadest General Plan 
boundary designation intended to accommodate all classifications of urban land use.  
SUDPs were called "urban expansion areas" of communities in the 1978 Land Use 
Element.  An SUDP has a boundary line which is recognized as the ultimate growth 
boundary of the community over the life of the Plan.  All land within the SUDP is 
planned for eventual development in a mixture of urban and urban-related uses, as 
designated on the SUDP diagram for each community.  Whenever land is added to an 
SUDP, the decision is made that it will ultimately be converted to an urban use. 

As of the adoption date of this General Plan, there are 24 SUDPs designated within 
the County.  Of this total, six designate incorporated cities (Atwater, Dos Palos, 
Gustine, Livingston, Los Banos and Merced).  Seven others identify the largest 
unincorporated communities with both public sewer and water systems.  The County 
has adopted "Community Specific Plans" for these communities providing detailed 
text and policy reflecting local planning needs and desires (Delhi, 
Franklin/Beachwood, Hilmar, Le Grand, Planada, Santa Nella and Winton).  The 
boundaries of these SUDPs are usually the same as the "Sphere of Influence" of the 
local community service district.  Six other SUDPs have a public sewer and/or water 
system but no Community Specific Plan (Ballico1, Celeste, Midway, South Dos 
Palos, Snelling and Volta).  The remaining five SUDPs lack urban sewer and water 
infrastructure and have a more limited urban function (Cressey, Dos Palos "Y", El 
Nido, Stevinson and Tuttle). 
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Depending on the level of urban services available, development is allowed at a 
higher density and to a greater extent within an SUDP than anywhere else in the 
County.  The availability of public services, especially public sewer systems, makes 
this higher density possible. 

To accommodate County growth pressures while satisfying the overall goals of the 
General Plan, various policies and criteria have been established for considering 
expansion of SUDP boundaries and for the establishment of new SUDPs. 

SUDP expansion occurs through consideration of several factors: the agricultural 
value of the land involved and the impacts of expansion on adjacent agricultural and 
open space lands, urban service availability, the amount of vacant available land 
already within the community and consistency of the expansion with local planning 
goals outlined through the Community Specific Plan.  These concerns were 
formulated to ensure that community growth occurs in a logical and orderly manner 
so that urban services are committed to viable developments rather than purely 
speculative projects. 

One kind of SUDP expansion that is occurring in Merced County that needs to be 
considered in the General Plan is the planned urban expansion of existing cities 
across County lines. 

Any future planned urban expansions in these cross-County areas should be 
considered like any other proposed SUDP expansion in the County.  They should be 
reviewed against the same ten criteria under Goal One of this Chapter prior to being 
adopted as General Plan Amendments by the Board of Supervisors. 

The establishment of new SUDPs will be dependent upon meeting the dual goals of 
locating areas for growth off productive agricultural land and providing urban centers 
in geographic locations which will help accommodate that share of growth which 
traditionally occurs in the unincorporated portions of Merced County.  However, 
rather than accommodating only the residential needs of these commuters in scattered 
suburban subdivisions, the County's policies are oriented at providing for a balanced 
community involving full urban infrastructure and services with employment 
generating land uses and institutional facilities.  Policies are included to ensure the 
SUDP is of an adequate minimum size to accommodate reasonably projected land 
and infrastructure needs for 10 years of growth.  To satisfy other General Plan goals, 
the policies contained in Section "C" of this Chapter also require that a new SUDP be 
established through adoption of a Community Specific Plan which identifies the 
purpose and function of the community and details the mixture of land uses including 
any proposed affordable housing or employment generating land uses.” 
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It is clear that the General Plan already provides for a limited number of SUDP’s .  The 
SUDP has a boundary line which is recognized as the ultimate growth boundary of that 
community over the life of the General Plan.  The General Plan has not been amended to 
include any other SUPD’s then are already included in the General Plan.  The District 
acknowledges that there are 24 SUDPs designated within the County.  The Project is not 
designed as an SUDP in the County General Plan.  It is noted that depending on the level 
of urban services available, development is allowed at higher densities and to a greater 
extent within an SUDP than anywhere else in the County. 

The General Plan provides that to accommodate County growth pressures while 
satisfying the overall goals of the General Plan, various policies and criteria have been 
established for considering the establishment of new SUDPs.  The establishment of new 
SUDPs are dependent upon meeting the dual goals of locating areas for growth off 
productive agricultural land and providing urban centers in geographic locations which 
will help accommodate that share of growth which traditionally occurs in the 
unincorporated portions of Merced County.  However, rather than accommodating only 
the residential needs of these commuters in scattered suburban subdivisions, the County's 
policies are oriented at providing for a balanced communities involving full urban 
infrastructure and services with employment generating land uses and institutional 
facilities.  The General Plan includes policies to ensure that SUDP’s are of an adequate 
minimum size to accommodate reasonably projected land and infrastructure needs for 10 
years of growth.  To satisfy other General Plan goals, the policies also require that a new 
SUDP be established through adoption of a Community Specific Plan which identifies 
the purpose and function of the community and details the mixture of land uses including 
any proposed affordable housing or employment generating land uses. 

The General Plan states: 

“The Land Use Policy Diagram graphically depicts the basic land use policy of the 
County in terms of rural and urban designations.  This diagram identifies the general 
location of the urban boundary designations (Specific Urban Development Plans, 
Rural Residential Centers and Highway Interchange Centers) and the two rural land 
use designations: "Agricultural" and "Foothill Pasture".  Isolated urban designated 
properties outside of recognized urban boundaries are also identified with a numerical 
reference correlated with another map showing more precise locations and the 
specific land use designation (refer to the "Land Use Designations Outside of Specific 
Urban Development Plans and Rural Residential Centers" Map). One existing special 
land use is also noted: the Castle Air Force Base is identified as a "Federal Military 
Installation" in recognition of the multiple uses on this Federally owned property.  
The specific plan study area for the vicinity of the proposed University of California 
Campus is also identified. 
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The purpose of this Land Use Policy Diagram is to reflect the land use designations in 
rural areas which primarily involve the boundary between the Agricultural 
designation in the center of the County and the Foothill Pasture on the west and east 
sides of the County.  The specific land use designations within urban boundaries are 
reflected on individual maps for each community or urban designated area.  The 
Specific Urban Development Plan or SUDP maps, provide much more detail for a 
variety of land uses which are more specifically identified.  Each of the land use 
classifications shown on the County Land Use Policy Diagram and in urban boundary 
maps, are described in this Land Use Chapter. 

This diagram and the various urban boundary diagrams serve to establish the land use 
relationship between the General Plan or Community Specific Plan and all property 
within the County; however, they are only one aspect of the comprehensive policy 
framework spelled out in the General Plan text and various policy maps.  All 
Chapters of this Plan, as well as local Community Specific Plans where applicable, 
must be consulted when making General Plan consistency determinations.  As an 
example, because of the large territory within Merced County, the Land Use Policy 
Diagram designates the proposed rural land uses for Agricultural or Foothill Pasture.  
In discussion of these classifications (Section B. 2 of this Chapter) the Plan 
recognizes multiple compatible uses such as agricultural support operations, 
recreational areas, and public or institutional facilities when necessary. 

Other policy maps locate many of these existing and proposed uses and facilities in 
these rural areas.  For a more complete discussion of land uses within the urban 
boundary designations, refer to Section B. 1 of this Chapter.” 

It is clear that when the General Plan was adopted that the County had committed to a 
specific land use pattern for the County which did not consider the properties within the 
Project as being one of the urban development areas of the County.  If the County wants 
to now reconsider that early decision, then the consideration should be undertaken as part 
of the current process of a comprehensive review of the General Plan, rather than as a 
stand along project being proposed by the Applicant.

The District hesitates on commenting on the conformity of the Project to the current 
General Plan due to the fact that the current General Plan is outdated and the goals, 
policies, objectives, standards, and implementation program are currently being reviewed 
and updated.  The District acknowledges that the Draft EIR has spent considerable effort 
to conclude that the Project is in full compliance with the current General Plan.  Full 
compliance meaning that the Project is consistent with each and every goal and objective 
as contained within the current General Plan. 

It is noted that the consistency of the Project to the current General Plan can only be 
concluded if the following conditions are met: 
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1) The mitigation measures as are stated in the Draft EIR are adopted and are 
implemented; 

2) The mitigation measures can be found to be legally, politically, and financially 
feasible;

3) The General Plan is amendment to include the project in the General Plan as an 
SUDP; 

4) The other entitlements are approved; and 

5) Subjective analysis of consistency is supported by objective data, and quantitative 
and qualitative analysis that decision-makers can use to make informed decisions 
as to the consistency of the Project with the current General Plan. 

The District finds that the Project is not in compliance with the goals, objectives, policies, 
and implementation measures of the current General Plan.  In addition, it is not consistent 
with the discussions set forth in the current General Plan.  Therefore, the Draft EIR 
should be revised to incorporate the discussion which shows that the Project cannot be 
found to be in compliance with the County current General plan. 
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LETTER 18 

Community Systems Associates, Inc. 
Marshall Krupp, President 
September 13, 2007 
 

18-1 The comment identifies the organizations submitting the comment letter.  

18-2 The comment summarizes the discretionary actions proposed by the project, and identifies the 
project location and project applicant.  

18-3 The comment summarizes the project description.  

18-4 The comment summarizes the content of the public notice. (Note: the public review period was 
60 days, not 45 days, as noted.)  

18-5 The District notes that it did not receive a copy of the Notice of Preparation (NOP) for the 
proposed project. The Notice of Preparation (dated January 14, 2005) and Initial Study (signed 
and dated January 14, 2005) was mailed to recipients (the list of which is on file at the 
Department of Planning and Community Development), including the District, on or about 
January 14, 2005. The NOP was received by the Office of Planning and Research on January 14, 
2005. (www.ceqanet.ca.gov/ DocDescription.asp?DocPK=577966, visited October 1, 2007.)  

The commenter alleges inadequacies in the NOP and scoping processes, the details of which 
details are discussed later in the comment. Please refer to response to comment 18-16.  

18-6 The commenter alleges inadequacies in the DEIR, of which details are provided later in the 
comment. See response to comments 18-11 to 18-246. 

18-7 The commenter alleges inadequacies in the DEIR, of which details are provided later in the 
comment. See response to comments 18-11 to 18-246. 

18-8 The commenter alleges inadequacies in the DEIR that will require recirculation of the DEIR, of 
which details are provided later in the comment. See response to comments 18-15, 18-101 and 
18-129. 

The commenter requests a copy of draft responses to comments be provided to the District in 
advance of certification of a Final EIR.  

CEQA requires that a written proposed response to a public agency be provided on comments 
made by that public agency at least 10 days prior to certifying an environmental impact report. 
(CEQA Guidelines, Section 15088, subd. (b).) These response to comments are incorporated into 
the Final EIR and will be distributed to public agencies, including the District, at least 10 days 
prior to the public hearings at which certification of the Final EIR will be considered. 
Requirements of CEQA have been complied with. 

18-9 The commenter requests that the District be provided with a 30-day period in which to review the 
Final EIR (including response to comments) in advance of the public hearings at which 
certification of the Final EIR will be considered. The District will be provided with a 10-day 
period in which to review the Final EIR, as is required by CEQA (CEQA Guidelines, Section 
15088, subd. (b)).  
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18-10 The comment does not raise any issues related to the environmental analysis conducted in the 
DEIR. No further response is necessary. 

18-11 The commenter quotes sections of the CEQA Guidelines. The comment does not raise any issues 
related to the environmental analysis conducted in the DEIR. No further response is necessary. 

18-12 The commenter quotes sections of the CEQA Guidelines. The comment does not raise any issues 
related to the environmental analysis conducted in the DEIR. No further response is necessary. 

18-13 The commenter properly notes that the DEIR is a “program EIR,” however the commenter is 
incorrect that a program EIR must analyze the “worst case” scenario of the project. Pursuant to 
CEQA, an EIR need not engage in speculation to analyze a “worst case scenario” (Napa Citizens 
for Honest Government v. Napa County Bd. of Supervisors (2001) 91 Cal.App.4th 342, 373.) The 
DEIR provided a comprehensive analysis of the possible environmental effects of the proposed 
project as is required by CEQA. Moreover, the DEIR is a program-level document, meaning 
future environmental review will be required as Implementation Plans are submitted for review 
and approval. Please see response to comment 18-42 regarding the use of a program EIR. 

The commenter incorrectly asserts that the maximum buildout of the project site with the 
proposed entitlement could be 25,641 residential units, as opposed to 15,895 units. There is no 
“low range” or “high range” project – the project as proposed includes 15,895 residential units. 
As is clearly stated in the Community Plan, the Villages Land Use Standards establish the 
maximum number of dwelling units at 15,895. Stated another way, 15,895 is the absolute limit on 
dwelling units at buildout. (Villages of Laguna San Luis Community Plan, p. 4.1-21). The 
analysis in the DEIR adequately analyzes the potential environmental impacts caused by project 
buildout. No additional analysis is required. 

18-14 The commenter suggests that the DEIR include a list of agencies, such as the District and 
neighboring cities and counties that may use the DEIR for various decision-making processes 
unrelated to the proposed project.  

CEQA requires that the EIR provide, among other things, a statement briefly describing the 
intended use of the EIR. This statement shall include, to the extent that the information is known 
to the Lead Agency, (i) a list of agencies that are expected to use the EIR in their decision-
making; (ii) a list of permits and other approvals required to implement the project; and (iii) a list 
of related environmental review and consultation requirements required by federal, state or local 
law, regulations or policies. (CEQA Guidelines, Section 15124, subd. (d)). The notes following 
the CEQA Guidelines section explain that “subsection (d) calls for a brief statement of how the 
Lead Agency and any Responsible Agencies will use the EIR in their approval or permitting 
processes. In addition, it encourages the lead agency to consult with other agencies and to 
integrate CEQA review with other related environmental reviews.”  

The DEIR properly provides a list of federal, state, regional, and local agencies that will rely on 
the DEIR for purposes of approving elements of the project or issuing permits related to the 
project. (See DEIR, pages 1-3 to 1-4; pages 3-37 to 3-38). To the extent that the District, the City 
of Los Banos, the Counties of Stanislaus, Fresno, Santa Clara, and San Benito may or may not 
use the DEIR in their decision-making processes, the County is unaware that any of these 
jurisdictions is undertaking environmental review related to the proposed project. Moreover, 
notices of availability were mailed to the District and to the City of Los Banos.  

18-15 The commenter quotes passages from the DEIR and various CEQA Guidelines sections. Without 
citing to any evidence, the commenter alleges that the DEIR is not a complete and accurate 
document, and that the analysis set forth in the DEIR is not supported by adequate data. The 



Villages of Laguna San Luis FEIR  EDAW 
County of Merced 4-301 Comments and Responses on the DEIR 

commenter does not specify how the DEIR is inadequate; therefore no further response can be 
provided. 

The commenter suggests that the DEIR be revised and recirculated, however the commenter does 
not specify how the DEIR is inadequate.  

Please see response to comment 18-115 to 18-123 regarding recirculation.  

18-16 The commenter correctly states that the Notice of Preparation (NOP) for the project was filed 
with the Office of Planning and Research and mailed to a list of recipients, including the District, 
on January 14, 2005. The NOP was circulated for a 30-day public review, consistent with CEQA 
Guidelines section 15082, subdivision (b). The commenter asserts that the NOP was not mailed to 
the District.  

CEQA requires that the lead agency send a Notice of Preparation to the Office of Planning and 
Research and each responsible and trustee agency for a proposed project. This notice shall also be 
sent to every federal agency involved in approving or funding the project. (CEQA Guidelines, 
Section 15082, subd. (a).) In addition, the NOP must be sent to “any person who has filed a 
written request for notices with either the clerk of the governing body or, if there isn’t a 
governing body, with the director of the agency. (Pub. Resources Code, Section 21092.2.) 
Notices required by section 21092.2 must be sent by mail; there is no requirement that such 
notice be provided to interested persons via certified mail. (Ibid.) The NOP must be posted for 30 
days in the Office of the County Clerk in which the project will be located. (Id., Section 21092.3.) 

The records show that, on or about January 14, 2005, the NOP was sent to the Office of Planning 
and Research and to each responsible, trustee, and federal agency involved in the project. The 
Office of Planning and Research website confirms that OPR received the NOP on January 14, 
2005. The NOP was posted for 30 days in the Office of the County Clerk. Moreover, a copy of 
the NOP was sent via regular U.S. mail to the District on or about January 14, 2005. The NOP 
was properly circulated in accordance with CEQA.  

The commenter further alleges discrepancies in the DEIR’s description of the date of issuance for 
the NOP. The NOP was issued on January 14, 2005. The NOP that was attached to the DEIR was 
an unsigned copy that was attached in error. The appendices to the DEIR will be revised to reflect 
the correct NOP. A copy of the correct NOP is included in Appendix B of this document. 

The commenter notes additional areas of concern: (1) since the date of the NOP, the 
environmental consultant preparing the environmental document changed from SWCA to 
EDAW; and (2) the project sponsor was identified in the NOP as San Luis Development 
Corporation, and in the DEIR as Antioch Aviation Associates Villages of San Luis. The project 
applicant is the Antioch Aviation Association – Villages of San Luis. Any reference to San Luis 
Development Corporation was in error. The alleged discrepancies, however, do not require re-
submittal of the NOP. The NOP is the procedural device used to initiate interagency dialogue. 
The NOP must be written so as to provide the agencies with sufficient information to enable them 
to make meaningful response. At a minimum, the NOP must include the following: a description 
of the project; its location; and a statement of the project’s probable environmental effects. 
(CEQA Guidelines, Section 15082, subd. (a)(1)). The name of the EIR consultant and the name 
of the project applicant are not critical components of an NOP, and a change in either entity does 
not alter the description of the project’s probable environmental effects. The changes to the NOP 
are not significant in that they do not alter the environmental determinations set forth therein, and 
re-submittal of the NOP to the Clearinghouse or to any other agency is not required. 



EDAW  Villages of Laguna San Luis FEIR 
Comments and Responses on the DEIR 4-302 County of Merced 

18-17 The County sent a copy of the NOP to the District. The DEIR was circulated for review after the 
30-day time period for agencies to provide response to the NOP. CEQA’s requirements regarding 
issuance of the NOP were complied with. Please see response to comment 18-16.  

18-18 The commenter notes that a scoping meeting was called for at the time the NOP was issued and 
suggests that further processing of the EIR be deferred until such a meeting is conducted.  

The purpose of a scoping meeting is to expedite consultation between the lead agency and any 
responsible and trustee agencies. At the meeting, agency representatives discuss the proper scope 
and content of the environmental information that the lead agency will need to include in an EIR 
in order to meet the needs of the responsible and trustee agencies. (Pub. Resources Code, Section 
21080.4, subd. (b); CEQA Guidelines, Section 15082, subd. (c)). 

18-19 The commenter summarizes the community plan policies related to the increased demand for 
school facilities, and the funding measures identified in the DEIR to reduce the impacts 
associated with the increased demand. The commenter alleges inadequacies in the DEIR, of 
which details are provided later in the comment. See response to comments 18-20 and 18-21. 

18-20 The commenter incorrectly states that CEQA requires the DEIR to provide assurances that 
financing for the school facilities will be adequate for land acquisition and full construction of 
school facilities. Specifically, the commenter seeks assurances that (1) the school sites will be 
conveyed to the District through a Purchase and Sale Agreement between the District and the 
applicant, (2) the school site locations will be determined by and through an agreement between 
the District and the Applicant, (3) supplemental school fees will be provided to the District by 
and through a facility fee agreement between the District and the Applicant, and (4) the state-
mandated fees will be adequate to fully fund the costs of school facilities. As is discussed below, 
such assurances are not required under CEQA. Rather, the applicant is required to pay state-
mandated fees to reduce impacts to school facilities. Any assurances above and beyond payment 
of such fees is at the discretion of the project applicant. 

The statutory authority to impose school impact fees lies mainly with school districts, not cities or 
counties. A school district may levy on new development within the district’s boundaries a “fee, 
charge, dedication, or other requirement” for the construction or reconstruction of school facilities 
made necessary by students moving into the district because of the new development. (Education 
Code, Section 17620, subd. (a)(1)). In addition, a city or county may require the dedication of 
land or payment of an in-lieu fee for the provision of interim school facilities as a condition of 
approval of a residential development. (Gov. Code, Section 65974). The County has no such 
ordinance established to date. 

Except for development impact fees authorized by Education Code section 17620 or pursuant to 
provisions for interim facilities appearing at Government Code sections 65970 through 65981, no 
fee shall be levied by any agency in connection with development of real property. (Gov. Code, 
Section 65995, subd. (a)). Government Code section 65995 limits the dollar amount of fees 
imposed pursuant to Education Code section 17620 and fees imposed pursuant to Government 
Code section 65974. (Id., subd. (b)(3)).  

Government Code section 65996 expressly prohibits public agencies from using CEQA or any 
other provision of state or local law to deny approval of a “legislative or adjudicative act, or both, 
involving, but not limited to, the planning, use or development of real property or any change in 
governmental organization or reorganization on the basis of the project’s impacts on school 
facilities.” Moreover, section 65995 provides that “[t]he payment or satisfaction of a fee, charge, 
or other requirement levied or imposed” as permitted by Senate Bill No. 50 is “deemed to be full 
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and complete mitigation of the impacts of any [] act [] involving, but not limited to, the planning, 
use or development of real property…on the provision of adequate schools. (Gov. Code, Section 
65995, subd. (h)).  

The DEIR requires the applicant to pay the state-mandated school impact fees to the District, in 
accordance with Education Code section 17072.20. Specifically, the applicant is required to pay 
Level II fees of $3.69 per square foot for residential development and $0.42 per square foot for 
commercial development, as is currently required by the District in accordance with State law. 
(DEIR, p. 5.6-19.) Pursuant to Government Code section 65996, payment of state-mandated fees 
is considered full and adequate mitigation under CEQA for impacts on school services and 
facilities.  

Notwithstanding the fact that school impact fees are deemed adequate mitigation under CEQA, 
the applicant has agreed to provide supplemental funds to the District by and through a school 
impact agreement to further assist the District in providing adequate facilities. The applicant and 
the District are negotiating the terms of this agreement and expect to have a fully executed fee 
agreement on or before the date of the County Planning Commission hearing on the proposed 
project.  

The mitigation for impacts to school facilities exceeds the requirements set forth under CEQA, 
the Education Code, and the Government Code. No additional mitigation or other requirement for 
school funding is required.  

18-21 The commenter asserts that the DEIR should consider impacts to the District in addition to the 
requirement for construction of school facilities. The comment suggests that the DEIR consider 
(1) interim facilities which will cost the District additional money; (2) additional facilities such as 
food service and computer systems needed on a District-wide basis; and (3) bussing and 
transportation service to transport students from home to school. The comment states that, if such 
considerations are not discussed in the DEIR, the operations of the District will be compromised 
and thus will adversely affect the educational quality of the District.  

Under CEQA, a public agency may not approve a project as proposed if feasible mitigation 
measures or feasible alternatives are available that would substantially lessen or avoid the 
project’s significant environmental effects. The duty to mitigate arises, however, only if an 
environmental impact is significant. Thus, the duty of a public agency to mitigate school impacts 
only arises where some sort of physical environmental impact is involved beyond the mere 
addition of students to a school. The court in Goleta Union School District v. Regents of the 
University of California (1995) 37 Cal.App.4th 1025, held that increased classroom enrollment 
resulting in school overcrowding is not, in itself, a significant environmental impact requiring 
mitigation under CEQA. Instead, increased enrollment will only lead to such an impact if the 
increased enrollment will ultimately require physical changes in the environment, such as 
construction of new school facilities or new bus schedules.  

The DEIR properly analyzes the potential impacts of school construction and operation, as part of 
the impacts caused by construction and operation of the project as a whole. As stated in the 
project description, the DEIR assumes construction and operation of one high school, three 
middle schools, and seven elementary schools. (DEIR, p. 3-14.) The final determination of 
design, siting and capacity of these facilities would be based on the number of students generated 
by proposed residential land uses and by the District criteria. To the extent that such final 
determination differs from the determinations and assumptions relied upon in the DEIR, such 
changes shall be analyzed through the Implementation Plan process. After approval of the 
Community Plan and certification of the DEIR, which is a program EIR, the next stage would 
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involve review of individual implementation plans for conformance with the Community Plan, 
and supplemental environmental documents would be prepared as necessary. In addition, further 
fiscal studies would be prepared including (1) an overall fiscal/financing study that identifies the 
specific infrastructure needed to be constructed and the associated costs and (2) a fiscal study that 
addresses individual implementation plans. Following review of implementation plans, approval 
of project-level permits and land entitlements will be considered including any additional 
necessary environmental review (DEIR, page 3-36). This process is consistent with CEQA, which 
provides that subsequent activities in the program, such as construction and operation of schools, 
must be examined in the light of the program EIR to determine whether an additional 
environmental document must be prepared. (See Pub. Resources Code, Section 21083.3; CEQA 
Guidelines, Section 15168, subd. (c)).  

18-22 The comment does not raise any issues related to the environmental analysis conducted in the 
DEIR. No further response is necessary. 

18-23 The commenter suggests that the County defer any decisions on major land use issues, including 
the proposed project, until the updates to the General Plan elements are completed.  

The last comprehensive update to the Merced County General Plan was completed in 1990. The 
General Plan Update Program commenced in Spring of 2006 and since then the County has 
conducted workshops and reviewed issues in public forums in cities and communities though out 
the county. In early 2008 it is anticipated that alternatives concepts and a goals and policy report 
will be issued. An Environmental Impact Report is scheduled for late 2008 with final adoption of 
new General Plan schedule for Spring of 2009. 

Despite the update process, the currently approved General Plan remains a legally valid 
document. A general plan is legally adequate when the general plan shows substantial compliance 
with the statutory requirements for general plans. (See Camp v. Board of Supervisors (1981) 123 
Cal.App.3d 334, 348.) For example, a general plan shall: (a) be comprehensive and long term 
(Gov’t Code, Section 65300); (b) be an integrated, internally consistent and compatible statement 
of policies (Gov’t Code, Section 65300.5); (c) address all the elements specified in section 65302, 
i.e., land use, circulation, housing, conservation, open space, noise and safety (Gov’t Code, 
Sections 65301, 65302); and (d) show that the required elements meet the criteria, if any, set out 
in section 65302. The General Plan has met these standards, and there is a presumption that a 
general plan is valid. (See Hernandez v. City of Encinitas (1994) 28 Cal.App.4th 1048, 1072.) 
Although the information upon which the General Plan was based has become outdated, the state 
Planning and Zoning Law presumes an adopted general plan may become outdated based on 
changed circumstances, which is why it requires the County to “periodically review, and revise, 
as necessary, the general plan.” (Gov’t Code, Section 65103(a).) The General Plan, however, 
remains legally adequate until the updates are adopted. Furthermore, other than updating the 
Housing Element every five years (which occurred in 2003), there is no statutory requirement that 
a general plan be updated at any particular time. (See Garat v. City of Riverside (1993) 2 
Cal.App.4th 259, 296 (overruled on another ground in Morehart v. County of Santa Barbara 
(1994) 7 Cal.4th 725, 743).) Thus, commenter’s observation that elements of the General Plan 
were adopted a various times does not constitute evidence that there are “inter- and intra 
inconsistencies between the General Plan Elements.”  

Pursuant to CEQA, “[w]here a proposed project is compared with an adopted plan, the analysis 
shall examine the existing physical conditions at the time the notice of preparation is published.” 
(CEQA Guidelines, Section 15125, subd. (d)). The NOP was published on January 14, 2005.  
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18-24 The commenter suggests that the process of considering the Community Plan, the SUDP and the 
project should be a part of the General Plan update and that the project should be considered 
based on the updated General Plan. As discussed in Response to Comment 1-23, the completion 
of the General Plan update is not required for consideration of the project, nor is it required for 
consideration of the Community Plan or SUDP. Despite the County’s decision to update its 
General Plan, the currently adopted General Plan goals, policies, objectives and implementation 
programs remain valid and adequate. (See Response to Comment 1-23). 

18-25 The commenter states that the Community Plan should have accompanied the DEIR. A copy of 
the Community Plan was included as Appendix B to the DEIR. 

18-26 The commenter cites to passages of the DEIR. The comment does not raise any issues related to 
the environmental analysis conducted in the DEIR. No further response is necessary. 

18-27 The commenter cites to certain CEQA Guidelines sections regarding project descriptions. The 
comment does not raise any issues related to the environmental analysis conducted in the DEIR. 
No further response is necessary. 

18-28 The commenter notes that the 8th and 14th objectives identified in the list of project objectives are 
incomplete sentences. The commenter is correct – objective 8 and 14 were inadvertently split into 
two objectives, making two incomplete sentences rather than one complete sentence. The 
objective will be revised in the Final EIR as follows. This change is presented in Chapter 4.0, 
“Corrections and Revisions to the DEIR,” of this document. This change does not alter the 
conclusions of the DEIR. 

Page 3-4, bullet 14 is hereby revised as follows: 

► “Develop a project that provides sufficient residential, commercial, and office/industrial land 
uses that reduce long-term dependency upon vehicular travel to areas outside the 
community.” 

The commenter states uncertainty regarding the origin of the objectives and suggests that the 
project objectives must include the Community Plan goals, policies and objectives.  

CEQA requires that an EIR include a statement of the objectives sought by the proposed project. 
(CEQA Guidelines, § 15124, subd. (b)). The DEIR includes such statement, and identifies 17 
objectives. The objectives were developed by the County and the project applicant and represent 
the combined interests of both parties. The Community Plan policies and objectives were created 
pursuant to Government Code sections 65450 et seq., a separate and distinct requirement from 
CEQA Guidelines section 15124. moreover, the DEIR includes an objective to provide a planning 
process that guides future development according to the goals, policies and objectives established 
in the community plan (DEIR, p. 3-4). The goals of the community plan are therefore 
incorporated into the project objectives, and the reader is directed to refer to the community plan 
for those specific goals and objectives. 

18-29 The commenter states that the project description in the DEIR needs to include the goals and 
policies cited in the Community Plan. The Community Plan was included as an appendix to the 
DEIR and need not be re-printed in the DEIR. See also response to comment 18-28 regarding the 
adequacy of the project objectives identified in the DEIR. 

18-30 The commenter states that the DEIR should identify the goals and policies for the draft General 
Plan Update that has not been adopted. Please see response to comment 18-23.  As described 
therein, the draft General Plan Update has no official status relative to consistency requirements. 
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The plan and its policies are subject to revision, deletion, and addition; therefore, evaluation of 
consistency is not appropriate. 

18-31 The commenter states that the DEIR must provide assurance that the school facilities will be 
provided to the District. Please see response to comment 18-20. 

18-32 The commenter states that the DEIR must provide assurance that the school facilities will be 
provided to the District. Please see response to comment 18-20. 

18-33 The commenter states that the DEIR must provide assurance that the school facilities will be 
provided to the District. Please see response to comment 18-20. 

18-34 The commenter questions generally the planned development funding and financing for the 
project. The draft finance plan was attached as Appendix K to the DEIR and a revised finance 
plan will be included in the Final EIR Appendix C. The comment does not raise any issues related 
to the environmental analysis conducted in the DEIR. No further response is necessary. 

18-35 The commenter states that school busses should be considered in the circulation network. The trip 
generation rates used for the traffic analysis included generation rates for both students and 
employees of the proposed elementary, middle and high schools. According to the ITE trip 
generation handbook, which was used in preparing the traffic study, the trip generation includes 
bus traffic related to proposed schools. The DEIR properly considers busses as part of the traffic 
study. No additional analysis is required. 

18-36 The commenter states that schools should be identified as part of the proposed Village Centers 
(VC) in the Community Plan. The VC designation is one of seven commercial, office and 
business park land use categories designed to guide the intensity of development of nonresidential 
land uses. Specifically, the VC designation is an interim land use designation for three mixed-use, 
community-oriented commercial centers that include retail, office, institutional, and parkland 
designations. Schools are not included in this designation, but are included in the 
institutional/public facilities designation. (DEIR, p. 3-9.) The institutional designation would 
allow development and operation of existing and proposed utility-oriented and public facility uses 
needed to serve the project site, the surrounding area, and the region. (DEIR, p. 3-13.) Schools 
would not properly be included in the VC land uses. 

18-37 Project objectives are provided primarily to help the lead agency develop a reasonable range of 
alternatives to evaluate in the EIR and to aid the decision makers in preparing findings or a 
statement of overriding considerations, if necessary. (CEQA Guidelines, Section 15124, subd. 
(b).) The objectives set forth in the DEIR were developed by the applicant and the County, and 
adequately describe the overall project objectives and provide information sufficient for the 
decision-makers to evaluate the project. Moreover, the objectives suggested by the commenter are 
reflected in the objectives currently set forth in the DEIR. The comment seeks an objective 
addressing the need for infrastructure and public facilities; the DEIR includes objectives to 
provide urban regional services, adequate support services, and infrastructure, among others. The 
objectives set forth in the DEIR satisfy the requirements of CEQA. 

18-38 The commenter asserts that the DEIR is void of quantitative or qualitative analysis to support the 
conclusion that the project will attain the objectives. The purpose of an EIR is to disclose the 
potential environmental impacts of a project and to identify project alternatives and mitigation 
measures that reduce or eliminate those impacts. The DEIR for the project provides 
comprehensive analysis, both quantitative and qualitative, of the potential environmental impacts 
caused by the project. No additional analysis is required. 
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18-39 The commenter states that the project description does not include a description of the project’s 
“economic characteristics.” Pursuant to CEQA, the project description in an EIR must include the 
following: (1) a regional and local map identifying the location and boundaries of the project; (2) 
a statement of objectives sought by the project; (3) a general description of the technical, 
economic and environmental characteristics, considering the principal engineering proposals if 
any and supporting public service facilities; (4) a statement briefly describing the intended uses of 
the EIR. (CEQA Guidelines, Section 15124). Notably, the description “should not supply 
extensive detail beyond that needed for evaluation and review of the environmental impact.” 
(Ibid.)  

The DEIR includes a local and regional map (see DEIR pages 3-2, 3-3, and Exhibit 3-3); a 
statement of objectives (see DEIR page 3-4); a general description of the project characteristics, 
including the land uses, institutional and public facilities, circulation, housing, open space, 
community design, flood control and drainage, sewer and water infrastructure, public facilities 
and services, construction and phasing (DEIR, pp. 3-7 to 3-33); and a statement of intended uses 
of the EIR (DEIR, pp. 3-37 to 3-38).  

The DEIR satisfies the requirement for a “general description of the technical, economic and 
environmental characteristics.” As stated by the court in Dry Creek Citizens Coalition v. County 
of Tulare (1999) 70 Cal.App.4th 20: 

CEQA requires a “general description” of the project’s technical characteristics. 
“General” means involving only the main features of something rather than details or 
particulars. (Webster’s New Internat. Dict. (3d ed. 1986) p. 944.) The “general 
description” requirement for the technical attributes of a project is consistent with other 
CEQA mandates to make the EIR a user-friendly document. For example, Guidelines 
section 15140 states that EIR’s must be written in plain language so that decision makers 
and the public can rapidly understand them. The general description requirement also 
fosters the principle that EIR’s should be prepared early enough in the planning stages of 
a project to enable environmental concerns to influence the project’s design. (Guidelines, 
§ 15004; Kings County Farm Bureau v. City of Hanford (1990) 221 Cal. App. 3d 692, 
738 [270 Cal. Rptr. 650] (Kings County Farm Bureau).) A general description of a 
project element can be provided earlier in the process than a detailed engineering plan 
and is more amenable to modification to reflect environmental concerns. (San Joaquin 
Raptor, supra, 27 Cal. App. 4th at p. 742; and see County of Inyo v. City of Los Angeles 
(1977) 71 Cal. App. 3d 185, 199 [CEQA reporting process is not designed to freeze the 
ultimate proposal in the precise mold of the initial project; new and unforeseen insights 
may emerge during investigation, evoking revision of the original proposal].)  

On the other hand, a curtailed or distorted description of the project may “ ‘stultify the 
objectives of the reporting process.’ “ (Kings County Farm Bureau, supra, 221 Cal. App. 
3d at p. 738.) The degree of specificity required depends on the type of project. There 
must be sufficient information to understand the environmental impacts of the proposed 
project. (Guidelines, Section 15146, discussion.) The EIR must achieve a balance 
between technical accuracy and public understanding. (CEQA Guidelines, Section 15147, 
discussion.) 

The DEIR achieves this balance.  

18-40 The commenter cites to several passages of the DEIR. The comment does not raise any issues 
related to the environmental analysis conducted in the DEIR. No further response is necessary. 
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18-41 The commenter asserts that the project description should identify agencies without approval 
authority over the project, but which may have responsibilities with regards to the implementation 
of the infrastructure and public facilities. Specifically, the comment states the DEIR should 
identify the District as the agency that provides for the land acquisition and construction of school 
projects. Please see response to comment 1-14. 

18-42 The commenter states that the DEIR should identify the project-specific and cumulative impacts 
of the land acquisition and construction of the schools. The level of detail requested by 
commenter is not appropriate in a program EIR. The DEIR, as a program-level EIR, has been 
prepared in sufficient detail to support approval of the proposed project but may need to be 
augmented in connection with future, more site-specific approvals, depending upon the nature of 
such approvals and where they occur within the overall project area. Because CEQA provides for 
a variety of means of streamlining site-specific approvals after a programmatic-type EIR has been 
prepared, this EIR may function in more than one manner with respect to future site-specific 
approvals. These are explained below. 

In general, this EIR can be characterized as a Program EIR. Pursuant to CEQA Guidelines section 
15168, subdivision (c), the agency may determine, after conducting a written analysis, that a 
proposed site-specific activity is “within the scope of the project covered by the program EIR.” 
Upon making such a determination, the agency would conclude that no additional site-specific 
negative declaration or EIR is necessary, absent grounds for preparing a subsequent or 
supplemental EIR. Where the agency cannot find the proposed activity to be “within the scope of 
the project covered by the program EIR,” the agency will have to prepare an initial study leading 
either to a negative declaration, a mitigated negative declaration, or an EIR for the proposed 
activity. Among the factors the agency will consider in determining whether proposed activities 
are, indeed, “within the scope” of the project analyzed in the program EIR are (i) the amount of 
site-specific information that was available for the affected area at the time of program EIR 
certification and project approval and (ii) whether the development patterns proposed in 
connection with the activities are consistent with what was assumed in the program EIR. 

Because a community plan is proposed as part of the overall project, this DEIR can be considered 
under Public Resources Code Section 21083.3 and CEQA Guidelines Section 15183. These 
provisions generally limit the scope of necessary environmental review for site-specific approvals 
following the preparation of an EIR for a community plan or other planning or zoning action. For 
such site-specific approvals, CEQA generally applies only to impacts that are “peculiar to the 
parcel or to the project,” except where “substantial new information” shows that previously-
identified impacts will be more significant than previously assumed. Notably, impacts are 
considered not to be “peculiar to the parcel or to the project” if they can be substantially mitigated 
pursuant to previously adopted “uniformly applied development policies or standards.”  

Finally, this program EIR” also functions as a “first tier” EIR. Thus, future site-specific approvals 
may also be narrowed pursuant to the rules for tiering set forth in CEQA Guidelines section 
15152. That section provides, for example, that, where a first tier EIR has “adequately addressed” 
the subject of cumulative impacts, such impacts need not be revisited in second- and/or third-tier 
documents. Furthermore, second- and third-tier documents may limit the examination of effects 
to those that were not examined as significant effects” in the prior EIR or “[a]re susceptible to 
substantial reduction or avoidance by the choice of specific revisions in the project, the 
imposition of conditions, or other means.” 

18-43 The commenter cites to passages of the DEIR relating to project alternatives. The comment does 
not raise any issues related to the environmental analysis conducted in the DEIR. No further 
response is necessary. 
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18-44 The commenter alleges inadequacies in the alternatives section of the DEIR, of which details are 
provided later in the comment. Please refer to response to comments 18-149 to 18-159. 

18-45 The commenter states that school overcrowding should be identified in the DEIR as an “area of 
controversy.” CEQA Guidelines section 15123 states that an EIR must contain a brief summary 
of the proposed actions and its consequences, including “areas of controversy known to the Lead 
Agency, including issues raised by agencies and the public.” The comment is noted and the 
District’s concern regarding overcrowding is addressed (see Response to Comment 18-21) and 
included as an area of controversy (see Chapter 5, “Revisions to the DEIR”). 

18-46 The commenter seeks clarification regarding the date of the NOP. Please see response to 
comments 18-5 and 18-16. 

18-47 The commenter states that the DEIR should identify the District as an agency expected to use the 
DEIR. Please see response to comment 18-14. The commenter alleges other inadequacies in the 
project description of the DEIR, but does not provide any details. No response is necessary. 
Please see response to comments 18-14 and 18-39 regarding the adequacy of the project 
description.  

18-48 Please see response to comments 18-5 and 18-16 regarding the date and mailing list for the NOP. 
Please see response to comments 18-129 regarding recirculation.  

18-49 The commenter cites to passages from the DEIR. The comment does not raise any issues related 
to the environmental analysis conducted in the DEIR. No further response is necessary. 

18-50 The commenter states that the DEIR should have included information regarding the existing 
conditions of the District, such as: historical enrollments and growth rates from 2000 to 2007; 
current enrollment of each school within the District by grade level; current number of permanent 
and portable classrooms of each school, current capacity of each school, age and conditions of all 
portable classrooms, original design capacity of each school, site acreage of each school, 
historical analysis of increasing cost to develop schools, and a description of the current State 
School Facilities Financing Program.  

CEQA requires that an EIR include a description of the physical environmental conditions in the 
vicinity of the project, as they exist at the time the notice of preparation is published. (CEQA 
Guidelines. Section 15125, subd. (a)). The notes following Guidelines section 15125 clarify that 
an EIR must describe the environmental setting of the project so that the changes can be seen in 
context: “[t]he description of the pre-existing environment also helps reviewers to check the Lead 
Agency’s identification of significant effects.”  

The DEIR provides a discussion of the existing environmental conditions as of the date of the 
NOP, including the number of schools, portable classrooms, year-round schedules, new school 
construction, current enrollment, and current capacity within the District (DEIR, pp. 5.6-3 to 5.6-
4). The DEIR also provides a summary of funding sources for the District (DEIR, p. 5.6-5). 
Finally, the DEIR analyzes the potential impacts caused by the increased demand for public 
school facilities and services (DEIR, pp. 5.6-17 to 5.6-20). The information in the DEIR provides 
a context by which to measure the project’s potential to change the existing setting, and therefore 
meets the requirements of CEQA. The additional information requested by the comment, such as 
site acreages within the District and analyses regarding school construction costs, is not relevant 
to a review of the County’s identification of significant effects.  
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18-51 The commenter alleges an inadequate explanation of the existing conditions of the District. Please 
see Response to Comment 1-50. Additional response is provided below to more fully address the 
commenter’s concerns regarding funding sources. 

The DEIR states that the District is funded by 50% state and 50% local sources. (DEIR, p. 5.6-5). 
This information is properly based upon information provided by the State School Facilities 
Financing Program. The comment alleges that, in actuality, the percentages are approximately 
35% state and 65% local, and that the DEIR generally fails to properly describe the program. The 
commenter does not provide any evidence to substantiate this claim. Moreover, funding for 
school construction is not an environmental impact; the impact is the need to construct additional 
schools and the mitigation is payment of fees. The impact fee provisions of the Leroy F. Greene 
School Facilities Act of 1998 are deemed to provide full mitigation to state standards for the 
school facilities impacts of all development projects. Government Code sections 65995 and 
65996, as well as Education Code section 17620, among other statutes: (i) require local school 
districts to fund at least 50% of the cost of new school construction, (ii) eliminate the ability of 
cities and counties to impose school impact fees in excess of stat-mandated limits, and (iii) 
suspend the authority of local agencies to disapprove general plan amendments or rezones on the 
basis of inadequate school facilities.  

The DEIR states that the District can receive local funding through developer impact fees, tax 
revenue from Mello-Roos districts, and General Obligation bonds (DEIR, p. 5.6-5). The 
commenter requests additional information regarding the statutory limits on obtaining these 
funds. Please see response to comment 18-20 regarding limitations on developer impact fees and 
the inability of the County or the District to require the developer to pay any “gap” in funding for 
the District. 

The Mello-Roos Act authorizes both school districts and local governments to create Mello-Roos 
Districts to issue bonds, secured by special taxes, to finance community facilities. (Gov. Code, 
Section 53311.5) If there are more than 12 registered voters within the proposed District area, 
then imposition of a special tax requires a 2/3 vote of the registered voters. (Id., § 53326, subd. 
(b)). A Mello Roos District may finance the purchase, construction, expansion, or rehabilitation 
of any real or other tangible property with an estimated useful life of at least 5 years, and may 
finance planning and design work directly related to those activities. The Mello-Roos Act 
specifically authorizes financing of elementary and secondary school facilities. (Id., § 53313.5, 
subd. (b)). A Mello-Roos special tax can be used to fund a project directly, or the tax can be the 
basis for issuing government bonds, with principal and interest to be repaid by the annual stream 
of special taxes for the length of time approved by the voters. (Id, Section 53345-53367.5).  

In general, special taxes require a 2/3 vote of approval and cities, counties and special districts 
may issue general obligation bonds for the acquisition or improvement of real property with the 
approval of 2/3 of the registered voters. Proposition 39, approved in 2000, lowered the voter 
approval threshold for certain school bonds, which currently require approval by 55% of the 
voters. (Cal. Cost., art. XIIIA, Section 1, subd. (b)(3)). 

18-52 The commenter states that the DEIR should include, as part of the environmental setting, 2007 
enrollment data. CEQA requires that an EIR include a description of the physical environmental 
conditions in the vicinity of the project, as they exist at the time the notice of preparation is 
published. (CEQA Guidelines Section 15125, subd. (a)). The NOP was published on January 14, 
2005. The DEIR uses Year 2004-2005 enrollment data. The DEIR is adequate under CEQA. 
Regardless, at the time the Implementation Plans are prepared for the project, the specific location 
and number of school facilities will be identified based on the most current school enrollment 
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data.  Adequate school facilities would be provided on-site consistent with the District’s 
standards. Please refer to response to comment 18-21. 

The commenter also states that the DEIR should provide data on the District’s transportation and 
bussing operations, special education programs, and recreational facilities. Please see response to 
comments 18-21, 18-35, and 18-53.  

18-53 The commenter states that the District is overcrowded, and cites to alleged “environmental” 
consequences of overcrowding such as: reduced test scores, social problems in the classroom, 
lower District employee morale, inability to conduct teaching activities, increased traffic around 
existing schools, spending educational funds on busses, and re-directing funds in response to 
inefficient operations.  

With the exception of increased traffic, none of these alleged consequences is considered an 
environmental impact under CEQA. The court in Goleta Union School District v. Regents of the 
University of California (1995) 37 Cal.App.4th 1025, held that increased classroom enrollment 
resulting in school overcrowding is not, in itself, a significant environmental impact requiring 
mitigation under CEQA. Instead, increased enrollment will only lead to such an impact if the 
increased enrollment will ultimately require physical changes in the environment, such as 
construction of new school facilities or new bus schedules. The DEIR properly analyzes the 
potential impacts of construction of the schools and bussing routes (see DEIR, pp.5.6-17 to 5.6-
19). Moreover, the DEIR includes a comprehensive analysis of traffic impacts caused by the 
proposed project, including a cumulative analysis (see DEIR, pp. 5.14-53 to 4.14-95). No 
additional analysis of emotional consequences is required under CEQA, which requires generally 
that the public must be “fully informed as to the environmental consequences of action by their 
public officials.” (Laurel Heights Improvement Assn. v. Regents of the University of California 
(1988) 47 Cal.3d 376, 404, italics added). That language is key. “CEQA is concerned solely with 
the potential environmental impacts of a project. . . Information that has no bearing upon the 
physical environment has no business in an EIR.” (Maintain Our Desert Environment v. Town of 
Apple Valley (2004) 120 Cal.App.4th 396, 402, citing CEQA Guidelines, Sections 15124 and 
15382). 

The DEIR includes a traffic study and analysis of potential traffic impacts that meets the 
requirements of CEQA. (See DEIR, Section 5.14, “Transportation and Circulation”).  

18-54 The commenter states that the DEIR should include, as part of the environmental setting, the most 
current student generation rates. CEQA requires that an EIR include a description of the physical 
environmental conditions in the vicinity of the project, as they exist at the time the notice is 
preparation of published. (CEQA Guidelines Section 15125, subd. (a)). The NOP was published 
on January 14, 2005. The DEIR uses Year 2004-2005 data. The DEIR is adequate under CEQA. 

The commenter notes that it has determined the actual student generation rates; however, those 
rates are not provided and the comment provides no other evidence to support its assertion. No 
response is required. 

18-55 The commenter states that additional mitigation, in excess of the statutorily required development 
fees, should be imposed upon the developer. Such fees may not be imposed. Please see response 
to comments 18-20, 18-21, and 18-51. 

18-56 The commenter cites to a student generation table in the EIR and notes that the District cannot 
accommodate such growth within its existing facilities. The DEIR assumes the construction and 
operation of one high school, three middle schools, and seven elementary schools, within the 
proposed project, in order to accommodate the students generated by the project (DEIR, p. 3-14). 
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The DEIR does not require the District to absorb the additional student population within its 
existing facilities.  

18-57 The commenter cites to passages in the DEIR. The comment does not raise any issues related to 
the environmental analysis conducted in the DEIR. No further response is necessary. 

18-58 The commenter notes that the District has entered into school impact mitigation agreements with 
other developers not related to the proposed project. The comment does not raise any issues 
related to the environmental analysis conducted in the DEIR. No further response is necessary.  

 Please see response to comment 18-20 regarding a proposed mitigation agreement between the 
District and the project applicant. 

18-59 The commenter requests information relating specifically to the terms of any proposed mitigation 
agreement between the District and the developer. The commenter further suggests that the DEIR 
should include a discussion of the District’s current school facilities mitigation program, and 
should require additional mitigation measures from the developer in excess of the current 
program. Please see response to comments 18-20, 18-21, 18-51, 18-55, and 18-58. As described 
therein, the final determination of design, siting, and capacity of the proposed school facilities 
would be based on the number of students generated by the proposed residential land uses and by 
the District’s criteria.  Please see also response to comment 18-42 regarding the appropriate 
content of a program EIR. In the event that, upon subsequent environmental review conducted at 
the time the applicant proposes an Implementation Plan for a specific project, it is determined that 
mitigation is required for interim school facilities, the proper mitigation will be addressed at that 
time. Pursuant to relevant statute, the County may require the dedication of land or payment of an 
in-lieu fee for the provision of interim school facilities as a condition of approval of a residential 
development. No other fees are authorized, other than the development impact fees authorized by 
Education Code Section 17620 (as discussed in response to comment 18-20 and 18-51).  

18-60 The commenter discusses the District’s multi-track year-round program and its impact on the 
overall operation of the District, including psychological effects on the students and employees. 
The commenter states that additional mitigation measures must be required to reduce these 
alleged impacts. Please see response to comments 18-21 and 18-53. 

18-61 The commenter alleges physical, social, financial and psychological effects on the students as a 
result of overcrowding within the District. Please see response to comments 18-21, 18-53, and 
18-60. 

18-62 The commenter states that the DEIR should address the impacts of possible interim school 
facilities. Please see response to comment 18-59. 

18-63 The commenter alleges non-specific inadequacies in the DEIR, of which details are provided 
earlier in the comment letter. Please refer to response to comments 18-1 to 18-62. 

18-64 The commenter states that the overcrowding of District school facilities should be identified in 
the DEIR as an area of controversy. Please see response to comment 18-45. 

18-65 The commenter cites to sections of the DEIR. The comment does not raise any issues related to 
the environmental analysis conducted in the DEIR. No further response is necessary.  

18-66 The commenter alleges that the DEIR provides a capacity for elementary school students within 
the project, but omits similar information for middle schools or high schools and therefore must 
be revised. The DEIR states that the project will generate approximately 7,106 elementary school 



Villages of Laguna San Luis FEIR  EDAW 
County of Merced 4-313 Comments and Responses on the DEIR 

students and the project would construct the necessary facilities to meet the project’s elementary 
school demands. Similarly, the DEIR states that the project would generate approximately 1,996 
middle school students and approximately 2,867 high school students and adequate middle and 
high school facilities would be provided. (DEIR, p. 5.6-18). The Community Plan assumes a 
maximum capacity of 750 students at each elementary school, but does not provide similar 
information for middle and high schools. The number of students at capacity is not relevant to the 
analysis in the DEIR, because the DEIR ensures that the project will construct facilities necessary 
to meet the student demand at the elementary, middle, and high school level.  

18-67 The commenter provides information regarding the District’s standards for future school 
facilities. Adequate school facilities were identified for the project site based on maximum 
densities proposed for the project site (see Impact 5.6-4 of the DEIR). Further, as described in 
response to comment 18-21, the final determination of design, siting, and capacity of the 
proposed school facilities would be based on the number of students generated by the proposed 
residential land uses and by the District’s criteria.  The comment does not raise any issues related 
to the adequacy of environmental analysis conducted in the DEIR. No further response is 
necessary. 

18-68 The commenter states that the number of school sites and acreage allocations are not consistent 
with the District’s capacity designs and State guidelines. As stated in the Community Plan, the 
ultimate requirement for school facilities within the project will be based on the number of 
students generated from residential development. The demand for schools may vary depending on 
the actual type and number of housing units built in each land use category. The phased 
acquisition and precise location of school sites are dependent on the timing and development and 
will be determined in conjunction with each Implementation Program, in coordination with the 
District. The Community Plan simply sets forth the minimum acreages for individual school sites 
(Community Plan, p. 4.1-27; Community Facilities, Policy 1.C.1). The Community Plan and 
DEIR identify general locations for the provision of school sites within the project area based 
upon student generation rates that were provided by the District. To the extent the District has 
compiled data that is more up-to-date than the data previously provided to the County, such 
information need not be included in the DEIR. As discussed in response to comment 18-52, 
CEQA requires that an EIR include a description of the physical environmental conditions in the 
vicinity of the project, as they exist at the time the notice of preparation of published (CEQA 
Guidelines. Section 15125, subd. (a)). The NOP was published on January 14, 2005. The DEIR 
uses Year 2004-2005 enrollment data. The DEIR is adequate under CEQA. 

Moreover, the commenter’s suggestion that there exists a “proposed project”, a “low range 
scenario project” and a “high range scenario project” is mistaken. The DEIR analyzes the 
proposed project, which includes the construction of 15,895 housing units. The DEIR also 
analyzes the potential impacts of a “low density alternative”, which would construct 12,557 
residential units and 3,303,500 square feet of commercial/industrial uses (DEIR, p. 2-2). The low 
density alternative is posed as an alternative to reduce some of the project-related impacts, as is 
required by CEQA. There is no “low range” or “high range” project – the project as proposed 
includes 15,895 residential units. As is clearly stated in the Community Plan, the Villages Land 
Use Standards establish the maximum number of dwelling units at 15,895. Stated another way, 
15,895 is the absolute limit on dwelling units at buildout (Community Plan, p. 4.1-21). 

18-69 The commenter alleges that the DEIR cannot at once conclude that (i) the project’s direct impacts 
can be mitigated to less than significant and (ii) the project’s cumulative impacts cannot be 
mitigated to less than significant. The comment provides no specific example in the DEIR, so a 
specific response is not possible. In general terms, however, CEQA requires that, even if the 
project itself will not cause a potentially significant impact, the DEIR must still analyze whether 
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the project, taken together with other past, present, and reasonably foreseeable future projects, 
will create a significant cumulative impact and whether the project’s incremental contribution to 
the potentially significant impact is cumulatively considerable. The DEIR is adequate under 
CEQA. 

18-70 The commenter suggests that, based upon the DEIR, the following findings could be made: 1) the 
necessary school facilities will not be provided consistent with District policy; (2) the District is 
currently overcrowded and the project will exacerbate the problem; (3) the revenue sources for 
funding school facilities is uncertain; (4) school facilities cannot be assured to be provided as the 
project develops. The comment suggests that the DEIR be revised to further evaluate these 
alleged impacts.  

Please see response to comment 18-68 regarding the provision of school facilities; response to 
comments 18-21 and 18-53 regarding District overcrowding and other non-environmental school 
issues; response to comments 18-20 and 18-51 regarding revenue sources; and response to 
comments 18-21 and 18-68 regarding adequacy of facilities.  

18-71 The commenter suggests that the EIR analyzes three projects – the proposed project, a “low range 
scenario” project, and a “high range scenario” project. The commenter is incorrect. Please see 
response to comment 18-68. 

18-72 The commenter states that the District will provide additional data regarding current enrollments 
within the District. This information is not required by CEQA. Please see response to comment 
18-50. 

18-73 The commenter reasserts that the DEIR must be revised to address issues relating to the District. 
No specific examples were provided, and it appears the comment is meant to incorporate the 
arguments raised in comments 18-1 to 18-72. Please see response to comments 18-1 to 18-72.  

18-74 The commenter states that the DEIR should analyze the school facilities for the project as 
separate from the District’s urban core service area. The project is within the District’s services 
area, so the EIR analysis is based on this fact. No additional analysis is required. 

18-75 The commenter states that the DEIR should analyze the impacts to the District as a result of 
increased enrollment. The DEIR analyzes the potential environmental impacts caused by the 
project, including the impacts to school facilities that require construction of new school 
facilities. Impacts to District employees and other consequences of overcrowding are not 
environmental impacts under CEQA. Please see response to comments 18-21 and 18-53. 

18-76 The commenter asserts that the DEIR must analyze the traffic impacts as a result of overall traffic 
generated by the project. The DEIR includes a comprehensive traffic study of both project-related 
and cumulative traffic impacts, and provides mitigation measures, where feasible, to reduce or 
eliminate such impacts. (See DEIR, Section 5.14, “Transportation and Circulation”). The trip 
generation rates used for the traffic analysis included generation rates for both students and 
employees of the proposed elementary, middle and high schools. No additional analysis is 
required. Please also see response to comment 18-42 regarding the use of a program EIR. 

18-77 The commenter states that the DEIR should address bussing services throughout the District in 
the event the project does not provide school facilities. The DEIR states that the project will 
generate approximately 7,106 elementary school students and the project would construct the 
necessary facilities to meet the project’s elementary school demands. Similarly, the DEIR states 
that the project would generate approximately 1,996 middle school students and approximately 
2,867 high school students and adequate middle and high school facilities would be provided. 
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(DEIR, p. 5.6-18.) The Community Plan requires that adequate school facilities be constructed to 
serve the project (Community Plan, pp. 4.8-3, 4.8-7 to 4.8-8). The DEIR need not analyze a 
hypothetical situation that will not exist.  

The commenter further states that school-related traffic impacts should be considered in the 
traffic analysis. The trip generation rates used for the traffic analysis were derived from the ITE 
trip generation handbook and included generation rates for both students and employees of the 
proposed elementary, middle and high schools, including school bus traffic. No additional 
analysis is required. 

18-78 The commenter asserts that overcrowding within the District will cause physical, social, financial 
and psychological effects on the students and employees within the District. The alleged impacts 
are not environmental impacts under CEQA and should not be analyzed in the DEIR. Please see 
response to comments 18-21 and 18-53. 

18-79 The commenter states that the DEIR should analyze the impacts from interim classrooms. The 
DEIR properly analyzes the potential impacts of school construction and operation, as part of the 
impacts caused by construction and operation of the project as a whole. As stated in the project 
description, the DEIR assumes construction and operation of one high school, three middle 
schools, and seven elementary schools (DEIR, p. 3-14). The final determination of design, siting 
and capacity of these facilities would be based on the number of students generated by proposed 
residential land uses and by the District criteria. To the extent that such final determination differs 
from the determinations and assumptions relied upon in the DEIR, or to the extent interim 
facilities may become necessary, such changes shall be analyzed by the County through the 
Implementation Plan process. After approval of the Community Plan and certification of the 
DEIR, which is a program EIR, the next stage would involve the review of individual 
implementation plans for conformance with the Community Plan, and supplemental 
environmental documents would be prepared as necessary. Following review of implementation 
plans, approval of project-level permits and land entitlements would be considered including any 
additional necessary environmental review (DEIR, p. 3-36). This process is consistent with 
CEQA, which provides that subsequent activities in the program, such as construction and 
operation of schools, must be examined in light of the program EIR to determine whether an 
additional environmental document must be prepared (See Pub. Resources Code, Section 
21083.3; CEQA Guidelines, Section 15168, subd. (c)).  

18-80 The commenter notes the limitations on development fees under SB 50, and suggests that the 
DEIR address the funding shortfall within the District. The commenter is incorrect. Please see 
response to comments 18-20 and 18-21.  

18-81 The commenter suggests that the DEIR include an analysis of additional alternatives to the 
project, including (1) alternative uses such as senior housing to reduce the number of students 
generated by the project, (2) reducing the number of units, (3) restricting growth based upon 
availability of school facilities, and (4) a “no project” alternative.  

The DEIR analyzed three project alternatives: the “no project alternative,” the “low density 
alternative,” and the “mitigated alternative.” The “low density alternative” generally assumes the 
same land use plan as the project, but reduces the development by about 20%, including a 
reduction in the number of residential units to 12,557 units. This alternative analyzes a reduced 
number of units, and in turn a reduced number of students, as suggested by the commenter. The 
DEIR also includes a “no project” alternative. The DEIR does not analyze a Growth Management 
alternative, nor is it required under CEQA. The requirement to discuss project alternatives in an 
EIR is tied to CEQA’s substantive mandate that significant environmental damage be 
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substantially lessened or avoided where feasible (Pub. Resources Code, Sections 21100, subd. 
(b)(4), 21002). To effectuate this substantive requirement, an EIR must describe a reasonable 
range of alternatives to the project, or to the location of the project, that “could feasibly 
accomplish most of the basic objectives of the project and could avoid or substantially lessen one 
or more of the significant effects [of the project]” (CEQA Guidelines, Section 15126.6, subd. (c)). 
Among the factors that may be taken into account when addressing the feasibility of alternatives 
are site suitability, economic viability, availability of infrastructure, general plan consistency, 
other plans or regulatory limitations, jurisdictional boundaries, and whether the proponent can 
reasonably acquire, control or otherwise have access to the alternative site (CEQA Guidelines, 
Section15126.6 (f)(1)). Finally, an EIR is not required to analyze alternatives when the effects of 
the alternative “cannot be reasonably ascertained and whose implementation is remote and 
speculative” (CEQA Guidelines, Section 15126.6 (f)(2)(3)). 

“The range of alternatives required in an EIR is governed by a ‘rule of reason’ that requires the 
EIR to set forth only those alternatives necessary to permit a reasoned choice” (CEQA 
Guidelines, Section 15126.6, subd. (f)). CEQA allows considerable flexibility in fashioning a 
range of alternatives, in that “[n]o ironclad rules can be imposed regarding the level of detail 
required in the consideration of alternatives.’” (Al Larson Boat Shop, Inc. v. Board of Harbor 
Commissioners (1993) 18 Cal.App.4th 729, 745.) Moreover, CEQA requires only that 
alternatives be discussed at a comparative level of detail sufficient to allow meaningful evaluation 
and comparison with the proposed project (CEQA Guidelines, § 15126.6, subd.(d)). Nevertheless, 
the DEIR provides a more detailed evaluation of all alternatives, beyond the requirements of 
CEQA.  

In addition, as is stated in both the Community Plan and the DEIR, schools will develop as 
needed to accommodate the students generated by development as residences are developed 
within the project (Community Plan, p 4.8-7; DEIR, p. 5.6-17 to 5.6-19). The ultimate 
requirement for school facilities will be based upon the number of students generated within the 
project (Community Plan, p. 4.1-26). Thus, the objective of the alternative suggested by the 
comment, to ensure that schools are provided to accommodate the growing student population, is 
already met through the project itself. Therefore, the alternatives suggested by the commenter are 
either substantially similar to the alternatives evaluated in the DEIR (the commenter’s suggested 
alternatives a, b and d) or have already been incorporated into the DEIR (the commenter’s 
suggested alternative c) such that detailed evaluation of these alternatives would not serve the 
purposes of CEQA to reduce the project’s significant impacts. 

18-82 The commenter states that the DEIR should evaluate the growth inducing impacts of the project. 
The DEIR includes a section entitled “growth inducing impacts” that analyzes the growth 
inducing impacts that can result directly or indirectly from development of the project (See DEIR, 
pp. 7-1 to 7-4). The DEIR is consistent with CEQA. 

18-83 The commenter asserts that the DEIR must provide additional analyses regarding potential traffic 
impacts. The DEIR includes a comprehensive traffic study of both project-related and cumulative 
traffic impacts, and provides mitigation measures, where feasible, to reduce or eliminate such 
impacts (See DEIR, Section 5.14, “Transportation and Circulation”). No additional analysis is 
required under CEQA. 

18-84 The commenter requests that the DEIR analyze the potential significant environmental effects to 
schools, facilities, wastewater, water, traffic, noise and land uses. The DEIR analyzes each of 
these potential impacted resources, among others. (See DEIR Section 5.6, “Public Services”; 
Section 5.7, “Utilities and Service System”; Section 5.5, “Hydrology Drainage and Water 
Quality”; Section 5.14, “Transportation”; Section 5.13, “Noise”; and Section 5.1, “Land Use”).  
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18-85 The commenter states that the DEIR should identify significant irreversible environmental 
changes that would occur as a result of the project. The DEIR includes such analysis in Section 
7.3, starting on page 7-20.  

18-86 The commenter argues that the DEIR should demonstrate how the project is consistent with each 
goal, policy and objective of the General Plan. Such analysis is not required by CEQA. Although 
an EIR must discuss “any inconsistencies between the proposed project and the applicable 
general plans and regional plans,” a given project need not be in perfect conformity with each and 
every general plan policy, but must be compatible with the objectives, policies, general land uses 
and programs specified in the general plan. (CEQA Guidelines, § 15125, subd. (d); see, Sequoyah 
Hills Homeowners Association v. City of Oakland (1993) 23 Cal.App.4th 704, 717-719.) Thus, an 
EIR need not provide an exhaustive accounting of how the project is consistent with each policy 
and objective. CEQA is concerned with “environmental” issues, rather than the planning issues 
that may arise from a General Plan policy. (See Cathay Mortuary, Inc. v. San Francisco Planning 
Commission (1989) 207 Cal.App.3d 275, 281.) Thus, the CEQA Initial Study Checklist contained 
in Appendix G to the CEQA Guidelines only requires a discussion of whether a project may 
conflict with an applicable land use, policy or regulation which have been “adopted for the 
purpose of avoiding or mitigating an environmental effect.” (See The Pocket Protectors v. City of 
Sacramento (2004) 124 Cal.App.4th 903, 929 (citing CEQA Guidelines, appen. G, § IX, subd. 
(b).) The DEIR includes a chapter entitled “project consistency with plans and policies,” which 
chapter addresses the project’s consistency with the General Plan and includes a table that 
specifically addresses consistency with those objectives and polices that relate to the project. 

The DEIR satisfies the legal requirements of CEQA. Please see response to comments 18-23 and 
18-24 regarding the draft General Plan update. 

18-87 The commenter alleges that the DEIR needs to identify the funding shortfall for the District that 
arises as a result of the statutory limitations on developer fees to fund school facilities. Please see 
response to comments 18-20 and 18-21. 

18-88 The commenter states that the cumulative impacts of the project should be evaluated based upon 
the draft General Plan update. Please see response to comments 18-23 and 18-24. 

18-89 The commenter suggests that the DEIR identify all agencies and individuals consulted in 
preparing the DEIR, as well as the agency preparing the DEIR. The DEIR includes a chapter 
identifying the individuals involved with preparation of the EIR, including the County staff and 
individual EDAW consultants (see DEIR, Chapter 9). The DEIR also provides a list of all 
documents referenced in the EIR and all persons consulted in preparing the EIR (see DEIR, 
Chapter 8).  

18-90 The commenter states that the DEIR should identify and describe all entitlements required for the 
project. The DEIR provides a comprehensive discussion of the project review process, including 
all proposed entitlements to be considered during review of the project. The DEIR also includes a 
discussion of the various development stages and the related planning, environmental, and fiscal 
analysis required at each stage (See DEIR, pages 3-35 to 3-36). 

18-91 The commenter alleges that the DEIR should identify the economic and social impacts of the 
project and any resultant physical impacts on the District. Where appropriate a DEIR may contain 
discussion of economic and social impacts of a project; by themselves, however, such impacts 
“shall not be treated as significant effects on the environment” (CEQA Guidelines, Section 
15131, subd. (a)). As discussed in response to comment 18-39, 18-78 and in the CEQA 
Guidelines, “there must be a physical change resulting from the project directly or indirectly 
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before CEQA will apply” (Discussion following CEQA Guidelines, Section 15131.) If a proposed 
project may cause economic and social consequences, but no significant environmental impacts, 
CEQA does not require that an EIR be prepared. (Hecton v. People of the State of California 
(1976) 58 Cal.App.3d 653, 656 (CEQA was “not designed to protect against the…decline in 
commercial value of property adjacent to a public project”). Thus, a project’s incidental effects on 
public services and facilities do not necessitate CEQA review unless such effects are “related to 
or caused by physical change” (Discussion following CEQA Guidelines, Section 15131). The 
commenter provided no evidence of social and economic changes, nor of any adverse physical 
changes that would be caused by such alleged changes. The DEIR analyzed all potential physical 
impacts of the project, both project-level and cumulative, as is required by CEQA. No additional 
analysis is required. Please also see response to comments 18-21 and 18-53 regarding the social 
and economic impacts associated with overcrowding within the District. 

To the extent that economic, social and housing factors will be considered by the lead agency 
when determining the feasibility of proposed mitigation measures to reduce or avoid significant 
effects identified in the DEIR, such information need not be contained in the DEIR but can 
instead be added to the record and cited in the findings of fact (CEQA Guidelines, Section 15131, 
subd. (c)).  

18-92 The commenter states that the DEIR should identify how provisions and policies of the County of 
Merced General Plan, and the mitigation measures as set forth in the General Plan Program EIR, 
address the project-specific and cumulative impacts of the project. The DEIR is not tiered off of 
the General Plan Program EIR. An EIR need not provide an exhaustive accounting of how the 
project is consistent with each General Plan policy and objective. Rather, an EIR must discuss 
“any inconsistencies between the proposed project and the applicable general plans and regional 
plans” (CEQA Guidelines, Section 15125, subd. (d)). The DEIR includes a chapter entitled 
“project consistency with plans and policies,” which chapter addresses the project’s consistency 
with the General Plan and includes a table that specifically addresses consistency with those 
objectives and polices that relate to the project. In addition, the DEIR analyzes potential project-
specific and cumulative impacts of the project on traffic and circulation, noise, schools, public 
facilities and services, wastewater treatment, water and water table, and utility impacts (See DEIR 
Section 5.6, “Public Services”; Section 5.7, “Utilities and Service Systems”; Section 5.5, 
“Hydrology Drainage and Water Quality”; Section 5.14, “Transportation and Circulation”; 
Section 5.13, “Noise”; and Section 5.1, “Land Use”).  

18-93 The commenter suggests the DEIR should analyze whether the County of Merced General Plan 
complies with applicable provisions of Section 65300 et seq. of the Government Code. The DEIR 
is for the project not for a General Plan Update. The currently approved General Plan is a legally 
valid document. A general plan is legally adequate when the general plan shows substantial 
compliance with the statutory requirements for general plans (See Camp v. Board of Supervisors 
(1981) 123 Cal.App.3d 334, 348). For example, a general plan shall: (a) be comprehensive and 
long term (Gov’t Code, Section 65300); (b) be an integrated, internally consistent and compatible 
statement of policies (Gov’t Code, Section 65300.5); (c) address all the elements specified in 
Section 65302, i.e., land use, circulation, housing, conservation, open space, noise and safety 
(Gov’t Code, Sections 65301, 65302); and (d) show that the required elements meet the criteria, if 
any, set out in Section 65302. The General Plan has met these standards, and there is a 
presumption that a general plan is valid (See Hernandez v. City of Encinitas (1994) 28 
Cal.App.4th 1048, 1072). In addition, the DEIR adequately discusses the project’s consistency 
with the General Plan (See response to comment 18-86 and 18-92). No additional analysis is 
required. 
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18-94 The commenter suggests that the DEIR should be updated to address current conditions of the 
community. “An EIR must include a description of the physical environmental conditions in the 
vicinity of the project, as they exist at the time the notice of preparation is published . . . .This 
environmental setting will normally constitute the baseline physical conditions by which a lead 
agency determines whether an impact is significant” (CEQA Guidelines, Section 15125, subd. 
(a)). The conditions described in the DEIR are those that existed at the time the notice of 
preparation was published. The DEIR is consistent with CEQA. No additional analysis is 
required. 

18-95 The commenter asserts that the DEIR should identify operational, administrative, financial, and 
legal impacts of the project on the District. As discussed in response to comments 18-21 and 18-
39 and in the CEQA Guidelines, “there must be a physical change resulting from the project 
directly or indirectly before CEQA will apply” (Discussion following CEQA Guidelines, Section 
15131). The DEIR adequately addresses these potential impacts in relation to potentially 
impacted resources (See DEIR Section 5.6, “Public Services”; Section 5.7,”Utilities and Service 
System”; Section 5.5, “Hydrology Drainage and Water Quality”; Section 5.14, “Transportation”; 
Section 5.13, “Noise”; and Section 5.1, “Land Use”). Following review of implementation plans, 
approval of project-level permits and land entitlements would be considered including any 
additional necessary environmental review (DEIR, p. 3-36). Future project-level environment 
review will include further analysis of operational, administrative, financial, and legal impacts of 
the project on the District as necessary. This process is consistent with CEQA, which provides 
that subsequent activities in the program, such as construction and operation of schools, must be 
examined in the light of the program EIR to determine whether an additional environmental 
document must be prepared (See Pub. Resources Code, Section 21083.3; CEQA Guidelines, 
Section 15168, subd. (c)).  

18-96 The commenter states the DEIR should analyze whether the County of Merced General Plan is 
internally consistent and complies with State law. A general plan is legally adequate when the 
general plan shows substantial compliance with the statutory requirements for general plans (See 
Camp v. Board of Supervisors (1981) 123 Cal.App.3d 334, 348). Further, a general plan does not 
violate the internal consistency and correlation requirements unless, based on the evidence before 
the city council, a reasonable person could not conclude that the plan is internally consistent or 
correlative (See Federation of Hillside & Canyon Assns. v. City of Los Angeles (1994) 126 Cal. 
App. 4th 1180, 1196). The General Plan satisfies these requirements, and there is a presumption 
that a general plan is valid (See Hernandez v. City of Encinitas (1994) 28 Cal.App.4th 1048, 
1072; See Response to Comments 18-23 and 18-93 for further discussion). In addition, the DEIR 
adequately discusses the project’s consistency with the General Plan. (See Response to Comment 
18-86 and 18-92) No additional analysis is required. 

18-97 The commenter asserts that the DEIR should address the constitutionality of the developer impact 
fees for schools. The constitutionality of a state statute is not properly a subject of the DEIR for 
the proposed project. The mitigation required by the DEIR is consistent with current statutory 
requirements. Please see response to comments 18-20 and 18-51 regarding the appropriate 
mitigation for impacts to schools.  

18-98 The commenter states that the DEIR should evaluate the interim facilities that may be required 
within the District to accommodate students generated by the project. Such evaluation would be 
premature at the program-EIR level. In the event that, upon subsequent environmental review 
conducted at the time the applicant proposes an Implementation Plan for a specific project, it is 
determined that interim school facilities are required, the proper mitigation will be addressed at 
that time. Pursuant to relevant statute, the dedication of land or payment of an in-lieu fee for the 
provision of interim school facilities may be required as a condition of approval of a residential 
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development. No other fees are authorized, other than the development impact fees authorized by 
Education Code section 17620 (as discussed in response to comments 18-20 and 18-51).  

18-99 The commenter states that the DEIR should identify the projected student enrollments to be 
generated by grade level, identify which schools will serve the project, current and future 
capacities of existing schools, and capacities of portable classrooms. Please see response to 
comment 18-50. 

18-100 The commenter suggests that the DEIR should identify project-specific and cumulative impacts 
of the project on the City of Los Banos. Specifically, the commenter asserts that traffic impacts 
and social and economic impacts, including financial and demographic impacts, on the City 
should be analyzed. The DEIR includes a comprehensive analysis of traffic impacts caused by the 
proposed project, including a cumulative analysis (see DEIR, pp. 5.14-1 to 5.14-95; 7-16 to 7-17). 
Where appropriate a DEIR may contain discussion of economic and social impacts of a project; 
by themselves, however, such impacts “shall not be treated as significant effects on the 
environment” (CEQA Guidelines, Section 15131, subd. (a)). A project’s incidental effects on 
public services and facilities do not necessitate CEQA review unless such effects are “related to 
or caused by physical change” (Discussion following CEQA Guidelines, Section 15131.) The 
DEIR analyzed all potential physical impacts of the project, both at the project-level and 
cumulatively, as part of the impacts caused by construction and operation of the project as a 
whole. After approval of the Community Plan and certification of the DEIR, which is a program 
EIR, the next stage would involve review of individual implementation plans for conformance 
with the Community Plan. Following the review of Implementation Plans, approval of project-
level permits and land entitlements would be considered including any additional necessary 
environmental review (DEIR, p. 3-36). This process is consistent with CEQA (See Pub. 
Resources Code, Section 21083.3; CEQA Guidelines, Section 15168, subd. (c)). No additional 
analysis is required. Please also see response to comment 18-91 regarding social and economic 
impacts. 

18-101 The commenter alleges that the issues set forth in comments 18-1 to 18-100 require recirculation 
of the DEIR. Please see response to comments 18-1 to 18-100. Please see also, response to 
comment 18-130 regarding recirculation.  

18-102 The commenter disagrees with the conclusions in the DEIR related to SB 50 and requests the 
DEIR disclose all impacts of the proposed project and include mitigation measures for impacts to 
schools in excess of the statutory requirements. This comment was raised previously, please see 
response to comments 18-20 and 18-51.  

18-103 The commenter suggests that the DEIR should require mitigation measures for impacts to schools 
in excess of the statutory requirements. Please see response to comments 18-20 and 18-51. 

18-104 The commenter suggests additional mitigation measures, in excess of statutory requirements and 
limitations, to further reduce impacts to schools. Please see response to comments 18-20 and 18-
21 regarding the appropriate mitigation for impacts to schools. The mitigation measures 
suggested by the commenter address social and economic impacts to the District and these are 
issues that are not required to be evaluated under CEQA. As described in response to comment 
18-21, the final determination of design, siting, and capacity of the proposed school facilities 
would be based on the number of students generated by the proposed residential land uses and by 
the District’s criteria. Therefore, adequate school facilities and funding for the construction of 
these facilities would be provided.  Moreover, CEQA does not require “analysis of every 
imaginable alternative or mitigation measure; its concern is with feasible means of reducing 
environmental effects” (Concerned Citizens of South Central Los Angeles v. Los Angeles Unified 
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School District (1994) 24 Cal.App.4th 826, 841). The mitigation required by the EIR adequately 
mitigates impacts to schools. No additional mitigation measures designed to reduce social and 
economic impacts to the District, such as those suggested by commenter, are required, nor are 
they appropriate in the context of CEQA.  

18-105 The commenter suggests that the applicant provide additional funding, in excess of statutory 
requirements and limitations on developer fees to mitigate school impacts, to further reduce 
impacts to schools. Please see response to comments 18-20, 18-21, and 18-103 regarding the 
appropriate mitigation for impacts to schools.  The mitigation agreement requested by the 
commenter exceeds the limitations established in Government Code 65995. 

18-106 The commenter requests that the Community Plan be revised to include specific siting criteria for 
school sites, including acreages, configuration, access, width and depth, and specific site design. 
The request is premature. As stated in the Community Plan, the ultimate requirement for school 
facilities within the project will be based on the number of students generated from residential 
development. The demand for schools may vary depending on the actual type and number of 
housing units built in each land use category. The phased acquisition and precise location of 
school sites are dependent on the timing and development and will be determined in conjunction 
with each Implementation Program, in coordination with the District (Community Plan, p. 4.1-27; 
Community Facilities, Policy 1.C.1). The level of detail requested by the commenter will be more 
appropriate at the Implementation Plan stage, and is not appropriate for a program EIR. See 
response to comment 18-42 regarding program EIRs generally. 

18-107 The commenter incorrectly states that the DEIR is a “project program EIR.” The DEIR is a 
program EIR, as is discussed throughout the document and specifically on page 1-3 of the DEIR.  

The commenter asserts that the project is inconsistent with the current General Plan and the draft 
General Plan update. Please see response to comment 18-86. Please see response to comments 
18-23 and 18-24 regarding the draft General Plan update. 

18-108 The commenter notes that the DEIR will be used as a first-tier, program EIR when future 
Implementation Plans are considered. The comment states that the DEIR must provide a good 
faith reasoned analyses that will allow decision-makers to properly consider the project, and 
alleges that the DEIR is inadequate for the reasons set forth in comments 18-1 to 18-107. The 
DEIR provides such analyses and is a properly prepared program EIR. See response to comments 
18-1 to 18-107. See also response to comment 18-42 regarding program EIRs generally.  

18-109 The commenter states that the DEIR has not properly addressed all required topics, but does not 
provide any specific examples. The comment does not raise any issues related to the 
environmental analysis conducted in the DEIR. No further response is necessary. See generally 
response to comments 18-1 to 18-108. 

18-110 The commenter asserts that the thresholds of significance used in the DEIR are too limiting 
because there is no specific threshold by which to measure impacts to the District. The comment 
suggests a threshold that is based upon service ratios, performance objectives, school capacity, 
and other criteria. The commenter further suggests that such new threshold must be adopted by 
ordinance or resolution.  The commenter is incorrect. 

CEQA Guidelines Section 15064.7 authorizes lead agencies to adopt thresholds of significance; 
however it does not mandate adoption.  The express language of section 15064.7 states that 
“[e]ach public agency is encouraged to develop and publish threshold of significance….”  (Italics 
added.)    In developing thresholds, agencies such as cities and counties have often looked to their 
general plans or other planning documents for policies that helped define, and were functionally 
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equivalent to, thresholds of significance.  For example, many jurisdictions have adopted standards 
governing what constitutes and acceptable “level of service” or “LOS” for traffic.  Case law has 
recognized that such an adopted LOS may serve as a threshold of significance for CEQA 
purposes.  (See Schaeffer Land Trust v. San Jose City Council (1989) 215 Cal.App.3d 612, 623-
625.) 

The DEIR utilizes thresholds that are provided in Appendix G to the CEQA Guidelines. 
Appendix G is commonly used by lead agencies to establish significance thresholds, and such 
practice is legally adequate. In fact most public agencies in California have not formally adopted 
significance thresholds, and instead use staff developed informal administrative thresholds such 
as Appendix G.  (See, e.g., Berkeley Keep Jets Over the Bay Committee v. Board of Port 
Commissioners (2001) 91 Cal.App.4th 1344, 1380-1382.)  Pursuant to CEQA, the lead agency 
(in this case, the County) is charged with establishing the thresholds of significance, and the 
standard of review for a court reviewing the selected threshold is the “substantial evidence” 
standard (See National Parks and Conservation Association v. County of Riverside (1999) 71 
Cal.App.4th 1341, 1358 court applies the substantial evidence test to review of an agency’s 
decision to select particular thresholds for an EIR). There is substantial evidence to support the 
selected threshold.  

18-111 The commenter states that the significance thresholds in the DEIR generally are inadequate, 
however the comment does not provide specific examples of the alleged inadequacies. Please see 
response to comment 18-110 regarding the proper selection of thresholds.  

18-112 The commenter suggests that the project will adversely impact the District by affecting the 
operations of the schools, learning environments, financial stability of the District, and quality of 
life in the community. The comment does not address any physical impacts that would require 
additional analysis. See response to comments 18-21 and 18-53 regarding the social and 
economic impacts relating to school overcrowding. No further response is necessary.  

18-113 The commenter cites to the project objectives set forth in the DEIR and asserts that two of the 
objectives are unclear. Please see response to comment 18-28. The comment further states that 
the DEIR should include additional objectives relating to the provision of services. Please see 
response to comment 18-37. 

18-114 The commenter cites to passages from the DEIR. The comment does not raise any issues related 
to the environmental analysis conducted in the DEIR. No further response is necessary. 

18-115 The commenter states that the description of “existing conditions” in the DEIR is inadequate, and 
cites as an example the DEIR’s failure to explain the District’s use of multi-track year round 
calendars. The DEIR discusses the fact that such calendar is used within the District. The DEIR 
need not provide additional information detailing the reasons the District operates on a year-
round calendar. Please see response to comments 18-50 and 18-51 regarding the proper 
environmental setting. 

18-116 The commenter asserts that the DEIR should discuss the District’s school impact agreements with 
developers not related to the proposed project. The comment does not raise any issues related to 
the environmental analysis conducted in the DEIR. No further response is necessary.  

Please see response to comment 18-20 regarding a proposed mitigation agreement between the 
District and the project applicant. Please also see response to comments 18-50 and 18-51 
regarding the proper environmental setting. 
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18-117 The commenter states that the DEIR should discuss the capacity of current schools. The DEIR 
provides a discussion of the existing environmental conditions as of the date of the NOP, 
including the number of schools, portable classrooms, year-round schedules, new school 
construction, current enrollment, and current capacity within the District (DEIR, pp. 5.6-3 to 5.6-
4). Please see response to comments 18-50 and 18-68 regarding school capacities. Please also see 
response to comments 18-50 and 18-51 regarding the proper environmental setting. 

18-118 The commenter asserts that the DEIR should describe the existing conditions of the schools 
within the District, including portable classrooms. The DEIR provides a discussion of the existing 
environmental conditions as of the date of the NOP, including the number of schools, portable 
classrooms, year-round schedules, new school construction, current enrollment, and current 
capacity within the District (DEIR, pp. 5.6-3 to 5.6-4). Please see response to comments 18-50 
and 18-68 regarding school capacities. Please also see response to comments 18-50 and 18-51 
regarding the proper environmental setting. 

18-119 The commenter states that the DEIR does not adequately discuss the shortage of administrative 
offices, warehouses, and other “core facilities” within the District. Please see response to 
comment 18-50 regarding the adequacy of the environmental setting.  

18-120 The commenter alludes to social problems within the District as a result of overcrowding. Please 
see response to comments 18-21 and 18-53. 

18-121 The commenter states that the enrollment standards used in the DEIR would indicate that the 
District as a whole is overcrowded. The comment does not raise any issues related to the 
environmental analysis conducted in the DEIR. No further response is necessary. Please see 
response to comments 18-21 and 18-53 regarding overcrowding, and Response to Comment 18-
50 regarding enrollment. 

18-122 The commenter alleges that the DEIR should use current enrollment figures from the 2007-2008 
school year, and further states that the DEIR should show historical enrollments within the 
District, assume a standard calendar year and identify non-school uses at school facilities. Please 
see response to comment 18-50. 

18-123 The commenter states that the DEIR should be recirculated to address the existing conditions 
within the District, as set forth in comments 18-115 to 18-122. Please see response to comments 
18-115 to 18-122. 

18-124 The commenter stats that the DEIR is flawed because it analyzes the potential impacts of the 
project on requiring additional schools. The comment asserts that the DEIR should address other 
impacts to the District; however the comment does not explain what “other impacts” it refers to. 
The comment does not raise any specific issues related to the environmental analysis conducted 
in the DEIR. No further response is necessary. Please see response to comments 18-21 and 18-53 
regarding social and financial impacts relating to overcrowding within the District. 

18-125 The commenter asserts that the DEIR fails to present the “worst case” scenario for student 
generation and school capacity. The Community Plan and DEIR identify general locations for the 
provision of school sites within the project area based upon student generation rates that were 
provided by the District. To the extent the District has compiled data that is more up-to-date than 
the data previously provided to the County, such information need not be included in the DEIR. 
As discussed in response to comment 18-52, CEQA requires that an EIR include a description of 
the physical environmental conditions in the vicinity of the project, as they exist at the time the 
notice of preparation of published (CEQA Guidelines. Section 15125, subd. (a)). The NOP was 
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published on January 14, 2005. The DEIR uses Year 2004-2005 enrollment data. The DEIR is 
adequate under CEQA. Please also see response to comment 18-68. 

18-126 The commenter states that the DEIR must provide for mitigation in excess of the statutory 
developer fees to reduce impacts to schools. The commenter suggests a mitigation measure that 
requires the project applicant to pay supplemental school facility fees that exceed the 
requirements of Government Code section 65996. Please see response to comments 18-20, 18-21, 
and 18-51 regarding the adequacy of the existing mitigation. 

18-127 The commenter asserts that the DEIR assumes improper student generation rates and school 
facility capacity. Please see response to comments 18-68 and 18-125. 

18-128 The commenter states that the DEIR must provide for mitigation in excess of the statutory 
developer fees to reduce impacts to schools. The commenter suggests a mitigation measure that 
requires the project applicant to pay supplemental school facility fees that exceed the 
requirements of Government Code section 65996. Please see response to comments 18-20, 18-21, 
and 18-51 regarding the adequacy of the existing mitigation. 

18-129 The commenter asserts that the EIR consultants did not contact the District to obtain necessary 
information, with the exception of a single e-mail correspondence. The commenter is incorrect. 
The EIR consultants contacted school district staff on multiple occasions to identify the 
appropriate school demands factors that should be used in the analysis. These communications 
include the following:  

► E-mail communication with Diana Pfitzer, Executive Secretary on October 16, 2006 
regarding a copy of School Facility Needs Analysis and Justification Study (March 2006); 

► Phone and e-mail communications with Mary Cotta on October 16 and 17, 2006 regarding 
interpretation of student generation rates described in the School Facility Needs Analysis and 
Justification Study. 

The EIR consultants were directed to Marry Cotta as the appropriate person to provide 
information on the school generation rates and mitigation fees provided in the DEIR. The impact 
analysis provided in the DEIR was based on the data contained in the information provided by 
direct communication with LBUSD staff. Therefore, the DEIR has adequately complied with the 
requirements of CEQA regarding impacts to LBUSD facilities. 

18-130 The commenter states that the DEIR must ensure that schools will be constructed concurrent with 
development of residential units. As is stated in both the Community Plan and the DEIR, schools 
will develop as needed to accommodate the students generated by development as residences are 
developed within the project. Specifically, the DEIR states that the project will generate 
approximately 7,106 elementary school students and the project would construct the necessary 
facilities to meet the project’s elementary school demands. Similarly, the DEIR states that the 
project would generate approximately 1,996 middle school students and approximately 2,867 
high school students and adequate middle and high school facilities would be provided (DEIR, p. 
5.6-18). The ultimate requirement for school facilities will be based upon the number of students 
generated within the project (Community Plan, p. 4.1-26).  

The commenter further states that the DEIR should provide a comprehensive discussion of the 
State funding programs for schools. Please see response to comment 18-51. 

18-131 The commenter alleges that the project will result in substantial adverse impacts that are not 
addressed in the DEIR. The comment does not provide specific information, nor does it provide 
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any evidence to suggest additional impacts. The DEIR provides detailed analyses of all potential 
environmental impacts, both project level and cumulative, that may be caused directly or 
indirectly by the proposed project. No additional response is required.  

The commenter also states that the DEIR should provide additional mitigation in the form of 
supplemental funding for school services. Please see response to comments 18-20, 18-21, and 18-
51. 

18-132 The commenter cites to various provisions of the CEQA Guidelines. The comment does not raise 
any issues related to the environmental analysis conducted in the DEIR. No further response is 
necessary. 

18-133 The commenter states that the cumulative analysis in the DEIR fails to consider all cumulative 
projects outside the project area, although the comment does not identify any specific projects 
that allegedly should have been included in the analysis. The DEIR uses the “list method” and 
provides an analysis of overall cumulative impacts of the project taken together with other past, 
present and probable future projects producing related impacts, as required by CEQA Guidelines 
Section 15130. The DEIR identified the following development projects that would be expected 
to contribute to the projected growth of the county and to the area surrounding the City of Los 
Banos: solid waste disposal/transfer options for Western Merced County; Santa Nella Community 
Specific Plan; Fox Hills Community Specific Plan; Delhi Community Plan; Agua Fria Village 
Community Plan Study Area; development projects in the City of Los Banos; and the California 
High Speed Rail Transportation project (DEIR, pp. 7-7 to 7-8). The cumulative context set forth 
in the DEIR complies with CEQA requirements. 

18-134 The commenter suggests that additional cumulative projects be included in the DEIR. The 
cumulative analysis in the DEIR uses a combination of a list of past, present, and probably future 
projects as well as a summary of projections. The list was developed in coordination with the 
County and includes projects deemed reasonably foreseeable. For each resource area, the DEIR 
evaluated the cumulative context in which impacts would be evaluated. The geographic area that 
could be affected by the project varies depending on the type of environmental resource being 
considered. The table below presents the general geographic areas associated with the different 
resources addressed in the DEIR analysis. 

Because identification of individual projects on a regional scale (i.e., multiple counties) would be 
exhaustive and unnecessary given that planning projections generally include regional 
development, the regional context for the cumulative impact analysis is described more generally 
rather than in relation to individual development projects. Where relevant, the analysis is based 
on regional resource studies and plans (i.e., general plans, regional transportation plans) that 
forecast or evaluate planned development projects over a defined planning period.  

Geographic Scope of Cumulative Impacts 
Resource Issue Geographic Area 

Visual Resources local (surrounding cities)  

Air Quality regional (pollutant emissions that have regional effects) and 
immediate project vicinity (pollutant emissions that are highly 
localized 

Biological Resources regional and local 

Land Use and Planning regional and local 

Cultural Resources local (limited to project site) 
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Geographic Scope of Cumulative Impacts 

Resource Issue Geographic Area 

Geology, Soils, and Seismicity local  

Hazards and Hazardous Materials local (immediate project vicinity) 

Hydrology and Water Quality local and regional  

Noise local (immediate project vicinity where effects are localized)  

Employment, Population, and Housing regional (Merced County) 

Public Services and Utilities regional (water, wastewater, electricity, natural gas, solid 
waste) and local (police and fire) 

Transportation and Traffic regional and local 
 

Section 7.2.1, “Projects Contributing to Potential Cumulative Impacts,” of the DEIR describes the 
cumulative context in which the analysis was prepared and described projections for population 
and growth within Merced County. In addition, the DEIR identifies a list of projects that would 
contribute to cumulative impacts at a local or regional level and are located in close proximity to 
the project. While every conceivable project on-going or proposed within the region is not 
identified within the list, the cumulative context provided in the DEIR and used to evaluate the 
project’s impacts adequately considers regional growth and development that would combine 
with cumulative impacts of the project. For example, the project’s air emissions are considered 
against cumulative air emission projections for the region as a whole and not on a project-by-
project basis.  

While the commenter suggests several additional cumulative projects that should be included in 
the DEIR analysis, addition of these projects would not result in any changes to the cumulative 
impact conclusions presented in the DEIR. Nonetheless, it is acknowledged that the cumulative 
projects listed by the commenter are on-going and would be included within the regional 
cumulative context.  

18-135 The commenter asserts that the analysis in the DEIR does not support the conclusions regarding 
cumulative impacts. The comment is general in nature and fails to identify any specific 
shortcomings. The DEIR includes a detailed analysis of potential cumulative impacts to each of 
the following resources: aesthetics, agricultural, air quality, biological, cultural, geological, 
hazards, hydrology and water, land use, noise, population and housing, public services, 
transportation, and utilities and service systems (See DEIR, pages 7-9 to 7-20). Consistent with 
CEQA requirements, the cumulative analysis in the DEIR determines first whether the overall 
impacts of the past, present and probable future projects would be cumulatively significant, and 
second whether the project itself would cause a “cumulatively considerable” incremental 
contribution to any such cumulatively significant impacts (CEQA Guidelines, Section 15130). 
The DEIR is adequate. Please also see response to comment 18-133 regarding the proper use of 
the “list approach” to define the cumulative context. 

18-136 The commenter seeks assurances for additional funding for school facilities, above and beyond 
the statutory requirements for developer impact fees. Please see response to comments 18-20, 18-
21, and 18-51 regarding adequacy of mitigation and status of school facilities agreement. 

18-137 The commenter asserts that the cumulative context that was identified using the “list method” was 
lacking in detail. Please see response to comments 18-133, 18-134 and 18-135 regarding the 
adequacy of the cumulative context. 
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18-138 The commenter states that the cumulative analysis should have focused on a “worst case” 
scenario assuming full buildout of the General Plan. However, pursuant to CEQA, an EIR need 
not analyze a “worst case scenario” (Napa Citizens for Honest Government v. Napa County Bd. of 
Supervisors (2001) 91 Cal.App.4th 342, 373). Rather, the discussion of cumulative impacts 
“should be guided by the standards of practicality and reasonableness” (CEQA Guidelines, 
Section 15130, subd.(b)). Please see response to comments 18-133 to 18-137 regarding the 
adequacy of the cumulative analysis.  

18-139 The commenter alleges that the DEIR fails to identify a geographic scope that includes the entire 
District. Please refer to response to comment 18-133. 

18-140 The commenter states that the cumulative analysis lacked adequate detail and was not supported 
by sufficient data. Please see response to comments 18-133 to 18-139 regarding the adequacy of 
the cumulative analysis. 

18-141 The commenter alleges that the cumulative analysis is inadequate for its failure to properly 
identify the past, present and future projects and for its lack of qualitative and quantitative 
analysis. Please see response to comments 18-133 to 18-139 regarding the adequacy of the 
cumulative analysis.  

18-142 The commenter alleges that the DEIR assumes that the project’s potential growth inducing 
impacts constitute beneficial impacts. The comment is incorrect. The DEIR properly analyzes the 
potential growth inducing impacts of the project and the potential environmental effects that may 
result, such as increased demands on other communities, increased traffic and noise, degradation 
of air or water quality, and other impacts. The DEIR concludes that the project will be growth 
inducing because the increased population associated with developing the project area would 
increase demand for goods and services, thereby fostering population and economic growth in the 
western portion of the county. The development of a new community would be expected to place 
pressure on adjacent areas to seek development entitlements. The DEIR does not assume that any 
of these impacts is either beneficial or detrimental; rather, the DEIR properly discloses the 
potential growth inducing impacts consistent with CEQA Guidelines section 15126.2, subdivision 
(d).  

18-143 The commenter states that the growth inducing section of the DEIR is inadequate for failure to 
provide quantitative and qualitative analysis to support the conclusions regarding the project’s 
growth inducing impacts. Pursuant to CEQA, however, growth inducing effects of proposed 
projects should be acknowledged, though in less detail than other, more direct effects resulting 
from projects. The extent of analysis that is necessary will be a function of several factors, 
including the directness or indirectness of the contemplated impact and the ability to forecast the 
actual effects the project will have on the physical environmental. Another factor is whether 
future effects will themselves require analysis under CEQA. A “detailed analysis” of induced 
growth in areas outside a lead agency’s control and jurisdiction will seldom be required. And 
finally, extraterritorial mitigation will generally not be required (Napa Citizens for Honest 
Government v. Napa County Board of Supervisors (2001) 91 Cal.App.4th 342, 369-370).  

The DEIR provides a detailed discussion regarding the ways in which the project could foster 
economic or population growth, or the construction of additional housing, either directly or 
indirectly, in the surrounding environment (CEQA Guidelines, § 15126.2, subd. (d)). The growth 
inducing impacts analysis is legally adequate. 

18-144 The commenter states that the DEIR fails to provide assurance that the project applicant will fund 
the school facilities or provide adequate land for construction of facilities. Please see response to 
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comments 18-20, 18-21, 18-51, and 18-77 regarding the adequacy of mitigation for school 
impacts. Please also see response to comment 18-56 regarding the project’s assurance to develop 
schools within the project area to accommodate project-related student generation rates.  

18-145 The commenter cites to several CEQA Guidelines sections. The comment does not raise any 
issues related to the environmental analysis conducted in the DEIR. No further response is 
necessary. 

18-146 The commenter quotes sections of the DEIR. The comment does not raise any issues related to 
the environmental analysis conducted in the DEIR. No further response is necessary. 

18-147 The commenter alleges inadequacies in the DEIR, of which details are provided later in the 
comment letter. See response to comments 18-148 to 18-159. The comment does not raise any 
issues related to the environmental analysis conducted in the DEIR. No further response is 
necessary. 

18-148 The commenter cites to passages from the DEIR. The commenter alleges inadequacies in the 
DEIR, of which details are provided later in the comment letter. See response to comments 18-
149 to 18-159. 

18-149 The commenter summarizes sections of the DEIR relating to project alternatives. The comment 
does not raise any issues related to the environmental analysis conducted in the DEIR. No further 
response is necessary. 

18-150 The commenter suggests that the DEIR should have analyzed additional alternatives that assumed 
non-student generating uses and/or additional reductions in density. Please see response to 
comments 18-81 regarding the adequacy of the alternatives analysis. 

The “low density alternative” analyzed in the EIR reduces the development by about 20%, 
including a reduction in the number of residential units to 12, 557 units.  There is no requirement 
that the EIR also analyze a 30%, 40% and 50% reduction.  “The range of alternatives required in 
an EIR is governed by a ‘rule of reason’ that requires the EIR to set forth only those alternatives 
necessary to permit a reasoned choice.”  (CEQA Guidelines, Section 15126.6, subd. (f).)  CEQA 
allows considerable flexibility in fashioning a range of alternatives, in that “[n]o ironclad rules 
can be imposed regarding the level of detail required in the consideration of alternatives.’”  (Al 
Larson Boat Shop, Inc. v. Board of Harbor Commissioners (1993) 18 Cal.App.4th 729, 745.)  Of 
particular note, in Village Laguna of Laguna Beach v. Board of Supervisors (1982) 134 
Cal.App.3d 1022, project opponents alleged that the EIR at issue was deficient for failing to 
consider an alternative allowing development of a number of units somewhere between the 
highest and lowest number analyzed for purposes of the alternatives analysis.  The court rejected 
the opponents’ argument, stating that “there are literally thousands of ‘reasonable alternatives’ to 
the proposed project. Certainly, if the building of  0 and 25,000 homes are reasonable alternatives 
to the proposed 20,000 dwelling unit plan, then the building of 1,000, 16,000, 22,500, and 22,001 
homes are reasonable alternatives.  But, no one would argue that the EIR is insufficient for failure 
to describe the 20,001 home alternative.  Thus, as both the California and federal courts have 
recognized, ‘[t]he statutory requirement for consideration of alternatives must be judged against a 
rule of reason.”  (Id., at pp. 1028-1029.)   

18-151 The commenter states that the alternatives analysis is flawed due to allegedly significant impacts 
that were not analyzed at the project level. The comment does not cite to any specific impact, but 
appears to refer to the comments set forth generally in comments 18-1 to 18-150. Please see 
response to comments 18-1 to 18-150. 
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To the extent the commenter suggests that the alternatives analyzed in the EIR are infeasible 
because they don’t avoid significant effects to schools, the commenter is incorrect.  The EIR 
determined that impacts to schools would be less than significant.  The EIR need not examine an 
alternative that reduces impacts to schools.  Pursuant to CEQA, an EIR must describe a 
reasonable range of alternatives to the project that could feasibly attain most of the basic 
objectives of the project while avoiding or substantially lessening any of the significant effects of 
that project.  (CEQA Guidelines, Section 15126.6, subds.(a),(f).)  Where, as here, there were no 
significant impacts to schools, CEQA does not require analysis of an alternative to further reduce 
the less than significant impact.   

18-152 The commenter suggests three additional alternatives to be considered in the DEIR: (1) growth 
management/phasing; (2) reduced residential units; and (3) non-residential uses. Please see 
response to comment 18-81. 

18-153 The commenter states that additional alternatives should have been considered, but fails to 
identify any specific alternatives. Presumably, the commenter refers to the alternatives suggested 
in comments 18-81 and 18-152. Please see response to comments 18-81 and 18-152. 

The commenter also asserts that the project objectives listed in the EIR should have included an 
objective to address economic viability.  This is incorrect.  An EIR’s alternatives analysis 
provides information to be used by the lead agency in making its ultimate determination of 
feasibility of the alternatives in its CEQA Findings of Fact.  An EIR is an informational document 
prepared by lead agency staff and consultants and provided to lead agency decision-makers as 
part of the overall administrative record on which they can base their actions and determinations.  
Nowhere does CEQA mandate that the EIR itself contain an analysis of the feasibility of the 
various project alternatives or mitigation measures which it identifies.  (San Franciscans 
Upholding the Downtown Plan v. City and County of San Francisco (2002) 102 Cal.App.4th 656, 
689, 690; see also CEQA Guidelines, Section 15126.6, subd. (f)(1).)  Such determinations, 
including determinations of consistency with project objectives, will be properly contained in the  
CEQA Findings of Fact for the project. 

18-154 The commenter asserts that the conclusions set forth in the alternatives analysis are speculative, 
however the comment fails to identify with specificity any alleged shortcomings. Presumably, the 
commenter refers to comments 18-155 to 18-159. Please see response to comments 18-155 to 18-
159. 

18-155 The commenter states that the DEIR fails to support the conclusion that the no project alternative 
is the environmentally superior alternative. The commenter is incorrect for two reasons. First, the 
DEIR provides a thorough analysis of each environmental impact that could possibly be caused 
by the no project alternative, as well as a discussion of how the no project alternative relates to 
the project objectives (DEIR, pp. 6-3 to 6-7). After the discussion of each technical issue, one of 
three descriptions: [less], [similar], or [greater] is used to indicate the relative degree of impact as 
compared to the proposed project. As is depicted in Table 6-1 on page 6-17 of the DEIR, which 
summarizes the discussion precedent, the no project alternative has less environmental impacts in 
each resource area. The conclusion that the no project alternative is the environmentally superior 
alternative is well supported by the analysis in the DEIR. Second, as is required by CEQA, the 
DEIR identifies an alternative other than the “no project” alternative as the environmentally 
superior alternative. The DEIR acknowledges that a “no impact” alternative may not be identified 
as the “environmentally superior” alternative in an EIR (CEQA Guidelines, § 15126.6, subd. 
(e)(2) (if the environmentally superior alternative is the “no project” alternative, the EIR shall 
also identify an environmentally superior alternative among the other alternatives)). Therefore, 
after including a thorough analysis of all three alternatives, the DEIR concludes that the mitigated 
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alternative is environmentally superior to the project and to the low density alternative (DEIR, p. 
6-18). 

An EIR’s alternatives analysis provides information to be used by the lead agency in making its 
ultimate determination of feasibility of the alternatives in its CEQA Findings of Fact. An EIR is 
an informational document prepared by lead agency staff and consultants and provided to lead 
agency decision-makers as part of the overall administrative record on which they can base their 
actions and determinations. Nowhere does CEQA mandate that the EIR itself contain an analysis 
of the feasibility of the various project alternatives or mitigation measures which it identifies (San 
Franciscans Upholding the Downtown Plan v. City and County of San Francisco (2002) 102 
Cal.App.4th 656, 689, 690; see also CEQA Guidelines, § 15126.6, subd. (f)(1)). Such 
determinations, including determinations of consistency with project objectives, will be properly 
contained in the CEQA Findings of Fact. 

The DEIR serves its function of providing information to the County’s decision makers.  

18-156 The commenter alleges that the DEIR fails to provide evidence that the Low Density Alternative 
is environmentally superior to the project or meets most of the project objectives. The DEIR 
provides a thorough analysis of each environmental impact that could possibly be caused by the 
Low Density Alternative, as well as a discussion of how the alternatives relates to the project 
objectives (DEIR, pp. 6-3 to 6-7). After the discussion of each technical issue, one of three 
descriptions: [less], [similar], or [greater] is used to indicate the relative degree of impact as 
compared to the proposed project. As is depicted in Table 6-1 on page 6-17 of the DEIR, which 
summarizes the discussion precedent, the no project alternative has less environmental impacts in 
each resource area. The conclusion that the Low Density alternative is environmentally superior 
to the proposed project is well supported by the analysis in the DEIR. See also response to 
comment 18-155 regarding feasibility of alternatives. 

18-157 The commenter states that the that the DEIR fails to provide adequate analysis to support the 
conclusion that the Mitigated Alternative would be environmentally superior to the project and 
the low density alternative. The DEIR provides a thorough analysis of each environmental impact 
that could possibly be caused by the Mitigated Alternative, as well as a discussion of how the 
alternatives relates to the project objectives (DEIR, pp. 6-3 to 6-7). After the discussion of each 
technical issue, one of three descriptions: [less], [similar], or [greater] is used to indicate the 
relative degree of impact as compared to the proposed project. As is depicted in Table 6-1 on 
page 6-17 of the DEIR, which summarizes the discussion precedent, the Mitigated Alternative 
has less environmental impacts in each resource area. The conclusion that the Mitigated 
Alternative is environmentally superior to the proposed project is well supported by the analysis 
in the DEIR. See also response to comment 18-156 regarding feasibility of alternatives. 

18-158 The commenter asserts that the DEIR fails to identify the environmentally superior alternative. 
The DEIR identifies the Mitigated Alternative as the environmentally superior alternative (DEIR, 
p. 6-18). 

18-159 The commenter states that the DEIR needs to be revised to respond to comments 18-145 to 18-
158. Please see response to comments 18-145 to 18-158. 

18-160 The commenter cites to sections of the CEQA Guidelines. The comment does not raise any issues 
related to the environmental analysis conducted in the DEIR. No further response is necessary. 

18-161 The commenter states that the “irreversible environmental changes” should be evaluated at the 
same level of detail as the other impacts. CEQA requires that an EIR include a detailed statement 
setting forth any significant effects on the environment that would be irreversible if the project is 
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implemented (CEQA Guidelines, § 15126.2(c)). This requirement is separate and distinct from 
the requirement that an EIR assess and analyzes the impact of a proposed project on the 
environment (Id., subd. (a)), and the requirement that an EIR describe feasible measures which 
could minimize significant adverse impacts (Id., § 15126.4.) Moreover, the statement regarding 
irreversible changes is not required for all projects under CEQA; it need only be addressed in 
EIRs for the adoption, amendment or enactment of a plan policy or ordinance; the adoption by 
LAFCO of a resolution; and any project that will require an EIS pursuant to NEPA (Id., § 15127). 
The level of detail required is simply a “detailed statement.” The DEIR provides such detailed 
statement in Section 7.3. 

18-162 The commenter states that the “irreversible environmental changes” identified in the DEIR are 
superficial and that additional changes should have been included, such as increased traffic, loss 
of habitat, and increased air emissions. The commenter appears to confuse the requirement that an 
EIR provide a detailed statement of the significant irreversible environmental changes (CEQA 
Guidelines, Section 15126.2, subd. (c)), and the separate requirement that an EIR provide a list of 
significant environmental effects which cannot be avoided if the project is implemented. (Id., 
subd. (b)). Please see response to comment 18-161 regarding the discussion of significant 
irreversible changes. Regarding the significant and unavoidable impacts, the DEIR provides a 
detailed discussion of each impact that remains significant and unavoidable. Such impacts 
include: aesthetics, agricultural resources, air quality, biological resources, noise, utilities and 
service systems, construction of wastewater and water treatment facilities, and traffic (DEIR, pp. 
7-20 to 7-24). Each of the commenter’s suggested “irreversible changes” are in fact “significant 
and unavoidable” impacts, and are properly discussed as such in the DEIR. 

18-163 The commenter states that the DEIR should include a detailed analysis of those impacts which 
remain significant and unavoidable, and asserts that the DEIR is inadequate because it provides 
simply a “short list” of such impacts. The commenter is correct that the DEIR provides a 
summary of each of the significant and unavoidable impacts (see pages 7-20 to 7-23), however 
the comment is incorrect in its assertion that the DEIR does not provide analysis of those impacts. 
Each of the significant and unavoidable impacts is fully analyzed in Chapter 6 of the DEIR. The 
summary of impacts in Section 7.4 directs the reader to Chapter 6 for a full analysis of each 
impact, including those impacts that remain significant and unavoidable.  

18-164 The commenter states that the DEIR should include a discussion of the economic, legal, social, 
technological or other benefits of the project in order to provide the public and decision makers 
with a basis upon which to override significant impacts. Such analysis is not proper in the DEIR, 
and in fact will be provided to the decision makers in the Findings of Fact and Statement of 
Overriding Considerations that will be prepared in advance of action taken on the proposed 
project. Whereas findings required by CEQA typically focus on the infeasibility of specific 
proposed alternatives and mitigation measures, the statement of overriding considerations focuses 
on the larger, more general reasons for approving the project, such as the need to create new jobs, 
provide housing, and the like (Sierra Club v. Contra Costa County (1992) 10 Cal.App.4th 1212, 
1222-1224). A statement of overriding considerations must be supported by substantial evidence 
in the administrative record.  (Koster v. County of San Joaquin (1996) 47 Cal.App.4th 29. 32.)   

Importantly, the EIR itself need not contain an analysis of the public benefits that agency 
decision-makers ultimately invoke in adopting a statement of overriding considerations. CEQA 
specifically provides that “it is the public agency, not the EIR, that bears responsibility for 
making ‘findings’ as to whether …there are ‘specific overriding economic, legal, social, 
technological, or other benefits of the project’ that ‘outweigh the significant effects on the 
environment’” (San Franciscans Upholding the Downtown Plan v. City and County of San 
Francisco (2002) 102 Cal.App.4th 656, 690). Thus, although the statement of overriding 
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considerations and its supporting evidence should be included in the administrative record for a 
project, an EIR need not address the possible benefits that may justify project approval despite 
significant environmental effects.  

18-165 The commenter states that the DEIR improperly identifies only one member of the District 
contacted regarding preparation of the DEIR. Please refer to response to comment 18-128. 

Please see response to comments 18-5 and 18-16 regarding distribution of the NOP. 

18-166 The comment does not raise any issues related to the environmental analysis conducted in the 
DEIR. No further response is necessary. The District indicates that it prepared comments 
responding to the NOP, which is at odds with the District’s contention that it did not receive a 
copy of the NOP. 

18-167 The commenter states that the DEIR fails to provide a list of those effects which were found to be 
less than significant and therefore were not analyzed in the DEIR. In fact, the DEIR provides a 
list of effects found not to be significant on page 18-6 of the document. The following effects 
were found not to be significant: incapability of soils to support the use of septic tanks or 
alternative wastewater disposal systems (DEIR, p. 1-6). The DEIR is consistent with CEQA’s 
requirements set forth in CEQA Guidelines Section 15128. 

18-168 The commenter alleges inadequacies in the DEIR, of which details are provided later in the 
comment. See response to comments 18-169 to 18-218. 

18-169 The commenter asserts that the DEIR should have analyzed the project as compared to both the 
General Plan and draft General Plan update. Please see response to comment 18-86 regarding the 
project’s consistency with the General Plan. Consistency with conservation plans is evaluated in 
Section 5.8 of the DEIR. Please see response to comments 18-23, 18-24, and 18-30 regarding the 
General Plan update. 

18-170 The comment cites to passages of the DEIR. The comment does not raise any issues related to the 
environmental analysis conducted in the DEIR. No further response is necessary. 

18-171 The commenter states that the DEIR should analyze the project’s potential impacts on the City of 
Los Banos. Please refer to response to comment 16-8. 

18-172 The commenter alleges that the DEIR fails to address the project’s consistency with the County 
General Plan and County Zoning Code, Merced LAFCO policies and City of Los Banos policies. 
Please see response to comment 18-86 regarding consistency with the General Plan. Regarding 
consistency with other plans, CEQA requires that an EIR “discuss any inconsistencies between 
the proposed project and applicable general plans and regional plans. Such regional plans 
include, but are not limited to, the applicable air quality attainment or maintenance plan, area 
wide waste treatment and water quality control plans, regional transportation plans, regional 
housing allocation plans, habitat conservation plans, natural community conservation plans and 
regional land use plans for the protection of the coastal zone, Lake Tahoe Basin, San Francisco 
Bay, and Santa Monica Mountains” (CEQA Guidelines, Section 15125, subd. (d)). The DEIR 
need not analyze the project’s consistency with other non-regional plans. Moreover, the project 
includes a Community Plan, and the project’s consistency with and implementation of the 
Community Plan goals and policies are discussed throughout the DEIR. 

18-173 The commenter alleges inadequacies in the DEIR, of which details are provided later in the 
comment. See response to comments 18-174 to 18-185. 
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18-174 The commenter alleges that the County should not consider any projects until the General Plan 
update is complete. The comment does not raise any issues related to the environmental analysis 
conducted in the DEIR. No further response is necessary. Please see response to comments 18-23 
and 18-24. 

18-175 The commenter questions where appendix I of the Traffic Operations Study is located. It appears 
the commenter has mistakenly referred to Appendix I of the DEIR rather than Appendix I of the 
Traffic Operations Study included in Appendix J of the DEIR 

The commenter also states that the detailed traffic modeling assumptions should be included in 
the DEIR. This detailed information was appropriately included in Appendix J of the DEIR as it 
is a substantial body of technical information that would not serve to enhance the content of the 
DEIR. CEQA encourages lead agencies to include detailed technical information in an appendix 
to the DEIR. Section 15147 of the CEQA Guidelines states that “placement of highly technical 
and specialized analysis in the body of and EIR should be avoided through inclusion of 
supporting information and analyses in the appendices to the main body of the EIR,” which is 
what was done in the case of the traffic analysis. 

18-176 The commenter questions where the data was obtained for employees that would be generated by 
schools located on the project site. The data for employees was provided by Stanley R. Hoffman 
and Associates. A copy of their report is included in Appendix D of the DEIR. The estimate for 
the employment data for public facilities was provided on a per acre basis which does not provide 
the level of detail normally available for trip generation purposes. To account for this lack of 
detail and to streamline the internal traffic model process, the trip generation data for municipal 
facilities and fire stations was combined with the mass transit/sheriff substation trip generation. . 
A trip rate per employee was then generated as a means to evaluate accuracy of the trip 
generation values. Because this is a large Community Plan and the details of specific 
developments are not known at this time, a reasonable estimate the project’s trips was generated 
and reviewed in coordination with Caltrans. Additional project-specific analyses will be 
conducted as subsequent Implementation Plans are proposed within the Community Plan that will 
further refine the trip generation estimates provided in the DEIR analysis.  

18-177 The commenter cites two sections of the DEIR. The comment does not raise any issues related to 
the environmental analysis conducted in the DEIR. No further response is necessary. 

18-178 The commenter questions the methodology or trip generation rates used in the traffic study. 
Please refer to response to comment 18-176.  Trip generation rates for schools are provided in 
Trip Generation, 7th Edition, by the Institute for Transportation Engineers (ITE) and these rates 
are considered representative and appropriately conservative estimates of school traffic 
generation rates that are commonly used by traffic engineering professionals. 

18-179 The commenter questions the methodology for projected trip calculation rates used in the traffic 
study based on errors described in response to comment 18-178.  

18-180 The commenter asserts that the cumulative projects identified in the DEIR are incorrect. Please 
see response to comments 18-133 to 18-139 regarding the adequacy of the cumulative analysis.  

18-181 The commenter states that the traffic analysis is inadequate because if schools are not provided on 
the project site, then the analysis does not account of bussing students to off-site locations. The 
Community Plan identifies as an element of the project that elementary, middle, and high school 
facilities would be developed on project site. The commenter offers no evidence to support the 
statement that school facilities would not be developed on the project site. In the event that school 
facilities are not developed (which is not proposed) then the traffic impacts of the revised 
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Community Plan would need to be evaluated in light of this changed information to determine if 
any new significant impacts would occur. However, school facilities are included as element of 
project and would be required by policies of the Community Plan; therefore, an assumption that 
they would not be developed is not reasonable.  

18-182 The commenter questions the viability of the traffic and circulation improvements assumed in the 
DEIR The commenter is not specific on which traffic improvements are at question; therefore, no 
further response can be provided.  

18-183 The commenter states that the cumulative traffic analysis does not account for cumulative 
development within Merced County. The commenter is incorrect. The traffic model developed for 
the project was prepared in close coordination with County transportation staff to ensure that it 
adequately accounted for development within the project area and growth projections for the 
county. The commenter offers no evidence that the traffic model is inadequate; therefore, no 
further response is provided. 

18-184 The commenter states that the traffic study should have analyzed the “High Range Scenario” 
project. Please see Response to Comment 18-68. The commenter further states that the traffic 
study improperly omitted the wastewater treatment facility and public facilities. The traffic 
analysis provided in the DEIR provided trip generation rates for proposed land uses within the 
Community Plan. Please refer to response to comment 18-176. 

18-185 The commenter restates comments provided in comments 18-173 to 18-184 regarding the 
adequacy of the traffic analysis. Please see response to comments 18-173 to 18-184. 

18-186 The commenter alleges inadequacies in the DEIR, of which details are provided later in the 
comment. See response to comment 18-187. 

18-187 The commenter states that deficiencies in the Traffic Operations Study make the air analysis in 
the DEIR inadequate. The Traffic Operations Study is adequate for the reasons described in 
response to comments 18-176 through 18-186.  

18-188 The commenter cites to sections of the DEIR. The comment does not raise any issues related to 
the environmental analysis conducted in the DEIR. No further response is necessary. 

18-189 The commenter requests assurances that the Transit and Transportation Management Plan will be 
prepared. The proposed Community Plan is a broad program-level plan that identifies proposed 
land uses for the project site. The Community Plan would be implemented through several 
Implementation Plans where the project-specific transportation impacts of each development 
proposal will be identified. The policies outlined in the Community Plan require that adequate 
funding for transit services and coordination with the Merced County Transit agency to ensure 
that adequate facilities and service would be provided (see Impact 5.14.8). Further, Mitigation 
Measure 5.14-8 requires the establishment of a Transportation Management Organization to 
ensure that adequate services are provided. The commenter offers no evidence to support that the 
analysis provided in the DEIR and the policies identified in the Community plan are inadequate 
and would not provide adequate transit facilities within the project. Therefore, no further response 
can be provided. 

18-190 The commenter states that the DEIR fails to analyze impacts on transit services. The commenter 
is incorrect. The DEIR analyzes the demand for alternative and public transportation, and 
concludes the project will have a potentially significant impact on transit services. The DEIR 
provides mitigation that, when implemented, will reduce the impacts to less than significant (See 
DEIR, pp. 5.14-89 to 5.14-90). 
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18-191 The commenter states that the DEIR should provide actual locations of schools within the project. 
Please see response to comment 18-68. 

18-192 The commenter cites to sections of the DEIR and Water Supply Assessment. The comment does 
not raise any issues related to the environmental analysis conducted in the DEIR. No further 
response is necessary. 

18-193 The commenter states that there is no Appendix B attached to the Water Supply Assessment in 
the DEIR Appendices, and the WSA is void of water demand calculations by gross land use 
acres. Appendix B was inadvertently omitted from the DEIR, and is included as Appendix D to 
the Final EIR.  

Appendix B to the Villages Water Supply Assessment provides, as stated in the WSA, water 
demand projections for the Villages of Laguna San Luis. Projections were made, as stated in the 
WSA, based on adopted water demand factors of the San Luis Water District (the water purveyor 
for the Villages project). The Water Demand factors were based on land use and historical water 
uses by land use type in other water districts in the Sacramento and San Joaquin Valleys. 

Land uses analyzed included 180 acres for schools at a 3.95 acre foot per acre per year. It should 
be noted that this is an extremely conservative estimate, as the acreage counted as school sites 
will displace residential land use or other land uses which have associated water demands. 
Therefore, more than sufficient water will be available to provide water service to local schools 
anticipated in the Villages Community Plan.  

18-194 The commenter suggests that a list of M&I uses and specific demands should be provided in the 
WSA. The requested information is contained Appendix B to the Water Supply Assessment in a 
table that covers all uses and all demand factors for each use. A Master Planning and Conceptual 
Design for Water and Wastewater Facilities report was prepared by MWH Engineering (San Luis 
Water District’s engineering consultant) and approved by the SLWD Board. This report 
examined both water demand, wastewater generation and the need for water and wastewater 
treatment facilities to serve the Villages of Laguna San Luis. The report establishes, for planning 
purposes, the anticipated flow and load data for Villages, the potential treatments and plant sites 
and formulated facility capacity and phasing.  

Utilizing an estimated population of 40,114 (does not include Urban reserve and San Luis Hills) 
and a projected water demand (reduced in later analysis) of 12, 136 AF/yr (9,727 AF/yr = 
residential; 2,389 = recreation/industrial; and 2,389 AF/yr). A per capita waste water flow of 
125gpcd was utilized and the wastewater treatment plant capacity was estimated at 5.0 mgd. 

125 gal/per person-day x 40,144 persons = 5,018,00 gal/day 

To accommodate both the potential for development in the Urban Reserve and in order to provide 
replace wastewater services to the San Luis Hills subdivision the capacity was increased by1 
mgd. 

18-195 The commenter alleges that the WSA and DEIR addressing water supply are incomplete and lack 
sufficient data. The comment does not provide information pertaining to any specific alleged 
deficiency. No response is necessary. 

18-196 The commenter states that the wastewater treatment analysis is necessarily incomplete because 
the WSA is incomplete. The WSA is not related to the wastewater treatment analysis. Please see 
response to comments 18-192 to 18-195 regarding the adequacy of the WSA.  
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The commenter further alleges that the analysis of the wastewater treatment plant is not supported 
by qualitative or quantitative data. Please see response to comment 18-194. 

18-197 The commenter states that the DEIR fails to address impacts to telephone and cable services. 
Telephone and cable service providers provide service on an as needed basis and expand their 
service area if there is sufficient demand for such services. The impacts of developing cable and 
telephone services within the project area have been evaluated throughout each resource section 
of the DEIR (e.g., the construction-related air, noise, biological resources etc.). The commenter 
offers no evidence that significant impacts not previously identified in the DEIR would occur; 
therefore, no further response can be provided.  

18-198 The commenter suggests that the electrical usage and demand identified in the DEIR is 
understated. The comment does not provide any data to support its assertion. No response is 
necessary. The DEIR provides an adequate analysis of the increased demand for electricity, and 
its conclusions are supported by data provided by the California Energy Commission and Pacific 
Gas and Electric (DEIR, pp. 5.7-35 to 5.7-36).  

18-199 The commenter states that the natural gas usage and demand as reported in the DEIR is 
understated. The comment does not provide any data to support its assertion. No response is 
necessary. The DEIR provides an adequate analysis of the increased demand for natural gas, and 
its conclusions are supported by data provided by the California Energy Commission and Pacific 
Gas and Electric (DEIR, pp. 5.7-36 to 5.7-37).  

18-200 The commenter alleges that the DEIR fails to determine the solid waste generation from schools 
within the project and, therefore, that the generation rates in the DEIR are understated. While the 
DEIR states that specific solid waste generation rates were not available for specific land uses, a 
solid waste generation rate for commercial and retail land uses was identified (21 lbs per day per 
550 square feet). This solid waste generation rate is inclusive of other land uses including 
schools, and other public and quasi-public land uses. Further, the Merced County Public Works 
Department, Solid Waste Division has commented on the DEIR (see comment letter 13) has not 
indicated that the solid waste generation rates were inappropriate for the project. Regardless, as 
subsequent Implementation Plans are proposed, additional project-specific solid waste generation 
rates would be developed and would be evaluated against available solid waste disposal capacity. 
The commenter offers no evidence that the analysis provided in the DEIR is inadequate; 
therefore, no further response can be provided. 

18-201 The commenter states the DEIR is inconsistent with CEQA, for reasons set forth in preceding 
comments. Please see response to comments 18-1 to 18-200. 

18-202 The commenter states its opinion regarding benefits of locating parks adjacent to schools. The 
comment does not raise any issues related to the environmental analysis conducted in the DEIR. 
No further response is necessary. 

18-203 The commenter asserts that the DEIR does not adequately analyze the impacts on pedestrian and 
bicycle circulation. The DEIR analyzes potential pedestrian and bicycle circulation impacts in 
Impact 5.14-7 on page 5.14-99. The DEIR acknowledges that specific details of project design 
and siting are currently unknown, but Implementation Plans will be required to provide bicycle 
and pedestrian facilities that connect residential neighborhood with surrounding land uses as 
outlined in the Community Plan and consistent with County standards for such facilities. The 
DEIR concluded that the impacts were therefore less than significant. The analysis is adequate 
under CEQA.  
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The comment also stated that the locations of schools within the project should be identified in 
the DEIR. Please see response to comments 18-20, 18-68, 18-79, and 18-105 regarding siting of 
the schools.  

18-204 The commenter states that data does not support the conclusion in the DEIR that the impact to 
law enforcement services is less than significant. The commenter does not provide any data 
contrary to the data relied upon in the DEIR. The DEIR provides a detailed analysis of the 
increased demand for law enforcement facilities, services and equipment. The DEIR determines 
that implementation of the community plan policies, which would require written verification 
from the MCSD stating that adequate law enforcement facilities and services would be provided 
to serve future implementation plans, would ensure the number of additional personnel and the 
type and number of additional facilities would maintain adequate levels of service within the 
project area. These conclusions are supported by the MCSD. 

Moreover, the DEIR is a program-level document, which means that additional environmental 
review may be required at the time Implementation Plans are proposed. Please see response to 
comment 18-13 and 18-42 regarding program EIRs and future environmental review. 

18-205 The commenter states that no data supports the conclusion that service thresholds will be met 
with project mitigation, particularly for non-residential uses. The service ratios identified by the 
Merced County Sherriff’s Department (MCSD) identify an officer ratio for an urban area based 
on the number of residents in that area. Therefore, this ratio identifies the officer needs for not 
only residential but non-residential land uses. This is a widely used standard by law enforcement 
agencies throughout the Central Valley. The commenter offers no evidence that an alternate ratio 
should have been used; therefore, no further response can be provided. 

18-206 The commenter asserts that the officer ratios presented in the DEIR are provided without a 
source. The DEIR identifies Steve Sziraki, MCSD, as the source of information regarding the 
proper ratios. The comment suggests that the EIR preparers should have contacted additional 
sources. The comment does not raise any issues related to the environmental analysis conducted 
in the DEIR. No further response is necessary. 

18-207 The commenter states that the DEIR should analyze the additional fire protection that may be 
needed at the District’s schools due to increased enrollments and overcrowding. The DEIR 
provides a comprehensive analysis of increased demands for fire protection and emergency 
medical facilities, systems, equipment and services, as well as increased demand for fire flow 
(DEIR, pp. 5.6-14 to 5.6-16). The DEIR concludes that implementation of Community Plan 
policies, coupled with the fact that verification that adequate services exist will be required prior 
to approval of any Implementation Plan, will ensure adequate services and reduce the potential 
impact to less than significant.  

The commenter further states that the DEIR does not address the type and level of fire protection 
and emergency service required by the project. It is unclear what the commenter is requesting. 
The DEIR evaluates the overall fire protection needs of the Community Plan. Additional project 
specific information regarding the types of land uses and specific fire protection demands would 
be identified in subsequent Implementation Plans and evaluated in subsequent environmental 
documents. Nonetheless, the analysis provided in the DEIR adequately addresses the project’s 
fire service demands consistent with the requirements of CEQA for a program-level document. 

18-208 The commenter questions the threshold of 1 to 1.5 firefighters per 1,000 persons. This is a 
nationally recognized standard that was used as a reference point to estimate the number of new 
fire personnel required for the project site. This threshold was then discussed with staff of 
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California Department of Forestry and Fire Protection/Merced County Fire Department to 
determine if it would be an accurate estimate for the project. Based on discussions with Merced 
County Fire Department Staff, this threshold was determined to be appropriate for the project. 
The commenter offers no evidence that an alternate threshold should have been used; therefore, 
no further response can be provided.  

18-209 The commenter states generally that the DEIR does not comply with CEQA. Presumably, the 
comment incorporates comments 18-1 to 18-208. Please see response to comments 18-1 to 18-
208. 

18-210 The commenter states that the DEIR fails to address the project’s impacts on emergency services 
and facilities, and the need for additional services and facilities that may be required. The 
proposed Community Plan is a broad program-level document that identifies broad patterns of 
development for the project site. The project’s impacts to fire protection and emergency medical 
facilities were evaluated consistent with the requirements of CEQA in Impact 5.6-2 of the DEIR 
and the project’s demands for public and quasi-public facilities (including medical centers) are 
evaluated in Impact 5.6-7 of the DEIR. The Community Plan identifies areas were public and 
quasi-public (e.g., hospitals) would be sited within the project site and the program-level 
development impacts associated with these land uses are evaluated throughout each resource 
section of the DEIR. Further, additional subsequent environmental review of the project’s 
demands for public and quasi-public facilities would occur during consideration of subsequent 
Implementation Plans consistent with the requirements of CEQA. The DEIR adequately evaluates 
the project’s demands for public and quasi-public facilities and Community Plan policies would 
ensure that adequate facilities are provided within the project site.  

18-211 The commenter alleges a handful of social and economic impacts to the County of Merced’s 
County offices. Please see response to comments 18-21 and 18-50 regarding CEQA’s focus on 
changes to the physical environment. Please also see response to comment 18-53 regarding social 
impacts such as overcrowding within the district. The comment does not raise any issues related 
to the environmental analysis conducted in the DEIR. No further response is necessary. 

18-212 The commenter states that the police and fire department services of the City of Los Banos would 
be impacted and the DEIR should analyze such impacts. The cumulative analysis for the DEIR 
assumes development of pending development proposals within the City of Los Banos, and 
analyzes the cumulative impacts to several resource areas including public services. The DEIR 
concludes that no new police or fire facilities would be required that are not already planned for, 
therefore there are no project-specific or cumulative impacts to police and fire services. The 
analysis in the DEIR is adequate and no further analysis is required. 

18-213 The commenter asserts that the DEIR does not provide sufficient data to support its conclusions, 
however no specific examples are cited in the comment. No response is required.  

The commenter further suggests that an addendum to the DEIR for a fiscal impact analysis and 
mitigation agreement which assures the necessary school facilities be required. Please see 
response to comments 18-20, 18-51, and 18-59 regarding mitigation for impacts to school 
facilities, mitigation pursuant to developer impact fees, and the status of the supplemental fee 
agreement between the District and the County.  

18-214 The commenter asserts that the “Model Output Files and Assumptions” is not attached as an 
appendix to the DEIR. The commenter is correct. The DEIR and the appendices indicate that the 
Model Output Files and Assumptions are included as Appendix G to the DEIR. However, the 
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Health Risk Assessment for the project appears as Appendix G, and again as Appendix H. A copy 
of the Model Output Files and Assumptions is attached to the Final EIR as Appendix E. 

18-215 The commenter states that the project will have financial and economic consequences on the 
District and other public agencies, as well as on the infrastructure needed to serve the project. The 
commenter provides no evidence of such consequences. Moreover, the commenter’s focus is on 
alleged impacts to the District’s ability to provide facilities, services, and personnel. Please see 
response to comments 18-21, 18-39, 18-50, 18-53, and 18-91 regarding social impacts to the 
District such as the alleged strain on District services and personnel associated with 
overcrowding.  

The commenter further suggests that the DEIR should include a finance plan in order to 
substantiate the effectiveness of several funding-oriented mitigation measures. The DEIR 
includes a summary of the Finance Plan as Appendix K. A draft Finance Plan is attached to the 
Final EIR as Appendix C.  The final finance plan for the project will appropriately identify the 
costs and funding mechanisms necessary to operate and maintain public school facilities 
consistent with State requirement for such funding. To the extent that economic, social and 
housing factors will be considered by the lead agency when determining the feasibility of 
proposed mitigation measures to reduce or avoid significant effects identified in the DEIR, such 
information need not be contained in the DEIR but can instead be added to the record and cited in 
the findings of fact (CEQA Guidelines, Section 15131, subd. (c)).  

18-216 The commenter asserts that the DEIR should include a finance plan. Please see response to 
comment 18-215. 

18-217 The commenter states that the DEIR should contain a finance plan. Please see response to 
comment 18-215. 

18-218 The commenter alleges some unspecified consequences as a result of insufficient financing for 
mitigation measures. Presumably, the commenter is referring to comment 18-53 regarding the 
impacts associated with overcrowding as a result of insufficient funding for school impacts. 
Please see response to comment 18-53 regarding overcrowding impacts, and response to 
comments 18-20, 18-21, and 18-51 regarding the adequacy of mitigation for school impacts by 
payment of statutory fees. 

18-219 The commenter proposes the mitigation measures that were previously proposed in comments 18-
103 and 18-104. Please see response to comments 18-103 and 18-104. 

18-220 The commenter cites to sections of the CEQA Guidelines. The comment does not raise any issues 
related to the environmental analysis conducted in the DEIR. No further response is necessary. 

18-221 The commenter provides its interpretation of SB 50. The comment does not raise any issues 
related to the environmental analysis conducted in the DEIR. No further response is necessary. 
See also Response to Comments 18-20, 18-21, 18-80. 

18-222 The commenter cites to sections of the Government Code. The comment does not raise any issues 
related to the environmental analysis conducted in the DEIR. No further response is necessary. 
See response to comment 18-221. 

18-223 The commenter provides a list of “options” for consideration in addition to SB 50 requirements. 
This statement is acknowledged. The comment does not raise any issues related to the 
environmental analysis conducted in the DEIR. No further response is necessary. 
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18-224 The commenter states that the County can choose to work with the District outside the confines of 
SB 50. The comment does not raise any issues related to the environmental analysis conducted in 
the DEIR, nor does it suggest that any new significant impacts would occur that were not 
previously identified. No further response is necessary. See also response to comment 18-20 
regarding the status of the agreement between the County and the District. 

18-225 The commenter suggests that SB 50 does not prevent school and facility impacts on the District. 
The comment does not raise any issues related to the environmental analysis conducted in the 
DEIR, nor does it suggest that any new significant impacts would occur that were not previously 
identified.. No further response is necessary. 

18-226 The commenter states that, in its opinion and based upon its interpretation of the law, SB 50 
violates the California State Constitution. The comment does not raise any issues related to the 
environmental analysis conducted in the DEIR. No further response is necessary. 

18-227 The commenter alleges a lack of objectivity on the part of the EIR consultant and suggests that 
the DEIR be submitted to an independent third party consultant for review of analyses and 
conclusions. A third party independent consultant, Jones and Stokes, was retained to engage in a 
comprehensive review of the DEIR and FEIR and to provide comments.  

18-228 The commenter suggests that the EIR consultants should have consulted with more than one 
District representative when preparing the DEIR. The comment does not raise any issues related 
to the environmental analysis conducted in the DEIR. No further response is necessary.  

An EIR “is not a technical document that can be prepared only by a registered professional.”  
(CEQA Guidelines, section 15149.)  Please see response to comment 18-16 regarding contact 
with the District. 

18-229 The commenter suggests that the DEIR be recirculated for the reasons provided in comments 18-
1 to 18-228. Please see response to comments 18-1 to 18-228.  

CEQA requires that if, subsequent to the commencement of the public review and interagency 
consultation but prior to final EIR certification, the lead agency adds “significant new 
information” to an EIR, the agency must issue new notice and must “recirculate” the revised EIR, 
or portions thereof, for additional commentary and consultation (Pub. Resources code, Section 
21092.1; CEQA Guidelines, Section 15088.5; Laurel Heights Improvement Assn. v. Regents of 
University of California (1993) 6 Cal.4th 1112 (Laurel Heights II).  

As stated by the Supreme Court, the addition of new information to an EIR is not “significant” 
unless the EIR is changed in a way that deprives the public of a meaningful opportunity to 
comment upon a substantial adverse environmental effect of the project or a feasible way to 
mitigate or avoid such an effect (including a feasible project alternative) that the project’s 
proponents have declined to implement…[R]ecirculation is not required where the new 
information added to the EIR “merely clarifies or amplifies…or makes insignificant 
modifications in…an adequate EI (Laurel Heights II, supra, 6 Cal.4th at pp. 1129-1130). 
Accordingly, the obligation to recirculate is triggered by new information showing that an EIR 
was deficient as to render public comment “in effect meaningless” (Id. at p. 1130). 

Moreover, “by codifying the “significant new information” language –[in Public Resources Code 
section 21092.1], the Legislature apparently intended to reaffirm the goal of meaningful public 
participation in the CEQA review process. It is also clear, however, that by doing so the 
Legislature did not intend to promote endless rounds of revision and recirculation of EIR’s. 
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Recirculation was intended to be an exception, rather than the general rule” (Laurel Heights II, 
supra, 6 Cal.4th at p. 1132, emphasis added). 

There is no significant new information that requires recirculation of the DEIR.  

18-230 The commenter correctly recognizes that the project requires general plan amendments. As 
discussed throughout the DEIR, the project consists of an application for an amendment of the 
General Plan to establish a new SUDP boundary for the project site and the adoption of a 
Community Plan for the proposed SUDP area, and rezone of the project site to match land use 
designations of the Community Plan.  (See, e.g., DEIR, pp. 3-7 to 3-35.)  The commenter 
suggests that the proposed language describing the General Plan amendments being sought for 
the project should be provided to the District for review. Under CEQA, a project “means an 
activity which may cause either a direct physical change in the environment, or a reasonably 
foreseeable indirect physical change in the environment” (Pub. Resources Code, § 21065). The 
wording of amendments to the General Plan are not an issue relevant to the environmental 
analysis conducted in the DEIR. The potential impacts to the environment, which necessitate the 
amendments to the General Plan, are the issues that the DEIR is required to discuss. The DEIR 
adequately analyzes the potential impacts to environment caused by the project’s direct, and 
reasonably foreseeable indirect, physical changes to environment. No further response is 
necessary.  

18-231 The commenter requests that the County meet with the District to discuss planning, design and 
construction of new school facilities, consistent with cited Government Code sections. This 
request is noted for consideration. The comment does not raise any issues related to the 
environmental analysis conducted in the DEIR. No further response is necessary. 

18-232 The commenter questions why the County did not consider annexing the project area to the City 
of Los Banos or changing from an unincorporated area to an incorporated city. The comment 
does not raise any issues related to the environmental analysis conducted in the DEIR. Further, 
annexation of the project area to the City of Los Banos would not reduce any of the project’s 
significant impacts and, therefore, would not fulfill the purpose of an alternatives analysis under 
CEQA. No further response is necessary. 

The commenter further suggests that the DEIR consider annexation and incorporation as 
mitigation measures or project alternatives. Public Resources Code section 21002 requires 
agencies to adopt feasible mitigation measures in order to substantially lessen or avoid the 
otherwise significant adverse environmental impacts of proposed projects. However, in devising 
mitigation measures, a public agency may exercise only those express or implied powers 
provided by law other than CEQA (Pub. Resources Code, Section 21004). For the project area to 
be annexed into the City of Los Banos, the City would be the lead agency; the County has no 
authority over the annexation of the project area into the City. Furthermore, annexation or 
incorporation by a local agency is separately regulated by the Local Agency Formation 
Commission (LAFCo) (Gov’t Code, §5660, et seq.). Thus, such a mitigation measure would not 
be fully enforceable, as mandated by CEQA (See CEQA Guidelines, Section 15126.4, subd. 
(a)(2)). 

Similarly, annexation and incorporation would not be appropriate as alternatives. The County is 
only required under CEQA to choose “a reasonable range of alternatives to the project” to be 
evaluated in an EIR (Citizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal.3d 553, 566 
(Goleta II); see also CEQA Guidelines, Section 15126.6). The range of alternatives required in an 
EIR is governed by a ‘rule of reason’ that requires the EIR to set forth only those alternatives 
necessary to permit a reasoned choice (CEQA Guidelines, Section 15126.6, subd. (f)). Three 
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alternatives to the proposed project (the no project alternative, the low density alternative, and the 
mitigated alternative) were focused on and the EIR discusses the other alternatives that were 
considered and rejected (See DEIR, p. 6-2). Furthermore, CEQA requires that the selected 
alternatives be potentially feasible (CEQA Guidelines, Section 15126.6, subd. (a)). As discussed 
above, annexation and incorporation would be subject to separate regulations and approval by 
LAFCo, thus such an alternative cannot be determined to be feasible. 

18-233 The commenter states that the DEIR should include a copy of the finance plan for the project. 
Please see response to comment 18-215. 

18-234 The commenter states that the County should defer consideration of the proposed project until 
after the General Plan Update is complete. The comment does not raise any issues related to the 
environmental analysis conducted in the DEIR. No further response is necessary. See also 
response to comments 18-23 and 18-24. 

18-235 The commenter summarizes the District’s understanding of the State’s legal provisions regarding 
general plans generally and the comment primarily consists of extensive excerpts from General 
Plan Guidelines and Government Code. A general plan is not intended to be a static document.  
Government Code Section 65358 authorizes the County to amend its general plan whenever it 
“deems it to be in the public interest,” but not more than four times per element per year (with 
some exceptions).  The County is not restrained from considering amendments simply because it 
is also updating its general plan.  Upon amendment, the project would be consistent with the 
County General Plan.  The comment does not raise any issues related to the environmental 
analysis conducted in the DEIR. No further response is necessary. 

18-236 The commenter states the District’s belief that certain findings can be made regarding the current 
General Plan. The comment does not raise any issues related to the environmental analysis 
conducted in the DEIR. Further, the commenter provides no evidence to support its suggested 
findings. No further response is necessary. 

The commenter further alleges that the County should delay consideration of the proposed project 
until after the General Plan update is complete. The comment does not raise any issues related to 
the environmental analysis conducted in the DEIR. No further response is necessary. See also 
response to comments 18-23 and 18-24. 

18-237 The commenter lists the entitlement actions under consideration by the County during its review 
of the project. The comment does not raise any issues related to the environmental analysis 
conducted in the DEIR. No further response is necessary. 

18-238 The commenter identifies sections of the current General Plan that are allegedly outdated. The 
comment does not raise any issues related to the environmental analysis conducted in the DEIR. 
See Response to Comment 18-236. No further response is necessary. 

18-239 The commenter questions why the County is considering a new urban center when many of the 
existing urban centers are not built out, and suggests that the County is at odds with the “urban 
centered concept” set forth in the Land Use Element of the General Plan.   Consistency with each 
Element of the General Plan is provided in Table 4-1 of the DEIR. As described on page 4-16 of 
the DEIR, the project was determined to be consistent with policies addressing urban centers 
(Objective 1A, Policy 1, Land Use Chapter) because the purpose of the project is to establish an 
SUDP to allow urban development. The comment does not raise any issues related to the 
environmental analysis conducted in the DEIR. No further response is necessary. 
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18-240 The commenter discusses generally the urban centered concept plan, and suggests that the County 
is at odds with the “urban centered concept” set forth in the Land Use Element of the General 
Plan.   Consistency with each Element of the General Plan is provided in Table 4-1 of the DEIR. 
The comment does not raise any issues related to the environmental analysis conducted in the 
DEIR. No further response is necessary. 

18-241 The commenter suggests that the DEIR include the County General Plan Land Use Policy 
Diagram. The DEIR relies on general plan land use designations in its analyses (see Sections 
5.1.4, Land Use, and 7.2, Other CEQA-Required Analyses). Consistency with each Element of 
the General Plan is provided in Table 4-1 of the DEIR. As described on page 4-16 of the DEIR, 
the project was determined to be consistent with policies addressing urban centers (Objective 1A, 
Policy 1, Land Use Chapter) because the purpose of the project is to establish an SUDP to allow 
urban development. In addition, a copy of the Diagram is readily available to the public from the 
Merced County Planning Department. No further response is necessary. 

18-242 The commenter alleges shortcomings in the current General Plan and inconsistencies between the 
project and the General Plan. Please see response to comments 18-23 and 18-24 regarding the 
General Plan Update, and response to comment 18-86 regarding the project’s consistency with 
the General Plan. Consistency with each Element of the General Plan is provided in Table 4-1 of 
the DEIR. 

18-243 The commenter erroneously indicates the DEIR as citing sections of the Merced County General 
Plan. The section of the Merced County General Plan quoted by the commenter is not cited in the 
DEIR. The comment does not raise any issues related to the environmental analysis conducted in 
the DEIR. No further response is necessary. 

18-244 The commenter summarizes provisions of the General Plan regarding SUDPs, and cites to certain 
sections of the General Plan. Consistency with each Element of the General Plan is provided in 
Table 4-1 of the DEIR. As described on page 4-16 of the DEIR, the project was determined to be 
consistent with policies addressing establishment of SUDPs (Objective 1B, Policies 4 and 5, Land 
Use Chapter) because the project is located adjacent to approved urban development in the 
western portion of Merced County (i.e., Santa Nella CSP) on land considered by the County to be 
less productive for farming operations and because the project would provide employment and 
housing opportunities through the development of approximately 15,895 housing units and nearly 
43 million square feet of employment-related land uses.  The comment does not raise any issues 
related to the environmental analysis conducted in the DEIR. No further response is necessary. 

18-245 The commenter alleges shortcomings in the current General Plan and inconsistencies between the 
project and the General Plan. Please see response to comments 18-23 and 18-24 regarding the 
General Plan Update, and response to comment 18-86 regarding the project’s consistency with 
the General Plan.  

18-246 The commenter questions the project’s consistency with the General Plan. Please see response to 
comment 18-86. 
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LETTER 19 

Pacific Cascade Group 
Robert L. Smith, Director of Development Planning 
September 11, 2007 
 

19-1 The commenter identifies themselves as the owner of property located in the boundaries of the 
Villages of Laguna San Luis Community Plan and as a member of the development consortium 
that is the project sponsor.  No further response is necessary as no issues related to the 
environmental analysis were raised. 

19-2 The commenter alleges that the DEIR should address impacts to land values resulting from the 
areas designated as school sites.  At issue is the competing land value as between property owners 
within the project area.  While this may constitute a dispute among landowners, it does not alter 
the conclusions of the EIR prepared for the project.  Where appropriate an EIR may contain 
discussion of economic impacts of a project; by themselves, however, such impacts “shall not be 
treated as significant effects on the environment.”  (CEQA Guidelines, Section 15131, subd. (a).)  
“[T]here must be a physical change resulting from the project directly or indirectly before CEQA 
will apply.”  (Discussion following CEQA Guidelines, Section 15131.)  If a proposed project may 
cause economic consequences, but no significant environmental impacts, CEQA does not require 
that an EIR be prepared.  (Santa Monica Chamber of Commerce v. City of Santa Monica (2002) 
101 Cal.App.4th 786, 799 (“[E]conomic impacts which do not contribute to or are not caused by 
physical impacts on the environment do not constitute substantial evidence.”)  Thus, a project’s 
incidental effects on the value of land under different zoning scenarios does not necessitate 
CEQA review unless such effects are “related to or caused by physical change.”  (Discussion 
following CEQA Guidelines, Section 15131.)  While the proposed zoning scenarios have resulted 
in a difference of opinion among property ownership groups in the project area, this is not an 
environmental impact.  The commenter provided no evidence of any adverse physical changes 
that would be caused by such alleged economic impacts.  The DEIR analyzed all potential 
physical impacts of the project, both project-level and cumulative, as is required by CEQA.  No 
additional analysis is required.      

The issue of the distribution of public land uses on individual parcels is a policy consideration for 
the County Planning Commission and Board of Supervisors. 

19-3 The commenter states that the owners group agreed to adjust the Community Plan land use 
designations following project approval to make the dispersal of less economically desirable land 
use designations equitable and expects to reach an agreement on the land use designations. Please 
refer to response to comment 19-2. 

19-4 The commenter reiterates its disagreement with the current distribution of land use designations 
and requests that the County recognize the disparity in the allocation of less economically 
desirable land use designations to ensure that adjustments are made to more equitably distribute 
designations before project approval and certification of the Final EIR. Please refer to response to 
comment 19-2. 
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LETTER 20 

The Vega Family 
August 10, 2007 
 

20-1 The commenter expresses opposition to the project. This comment is acknowledged.  

20-2 The commenter expresses concern with increased commute times along SR 152 and states traffic 
flow will increase greatly regardless of roadway expansions. The project’s transportation impacts 
were evaluated consistent with the requirements of CEQA in Section 5.14, “Transportation and 
Circulation,” of the DEIR including impacts of the along SR 152 and I-5 under existing and 
cumulative conditions (see Impacts 5.14-3 and 5.14-6). The commenter offers no evidence that 
the analysis in the DEIR is inadequate; therefore, no further response can be provided. 

20-3 The commenter expresses concern with the loss of wildlife, including endangered and threatened 
species. This comment is acknowledged. The project’s biological impacts are evaluated 
consistent with the requirements of CEQA in Section 5.8, “Biological Resources,” of the DEIR 
(see Impacts 5.8-1 through 5.8-4) and mitigation is recommended for potentially significant 
effects.  

20-4 The commenter expresses concern over the loss of open space. This comment addresses the 
merits of the project and is acknowledged. No further response is necessary because no issues 
related to the adequacy of environmental impact analysis were raised. 

20-5 The commenter expresses concern with increased crime that could result with implementation of 
the project. The Villages SUDP includes policies that require the project applicant to coordinate 
with the Merced County Sheriff’s Department to ensure that adequate law enforcement facilities 
and services are provided as development occurs and to provide a sheriff’s substation (see Impact 
5.6-1, “Public Services”). Implementation of this policy would provide adequate law enforcement 
facilities and personnel to meet standards of the Merced County Sherriff’s department. 

20-6 The commenter questions where water will come from as populations increase throughout 
California and surrounding states. As described in Section 5.7, “Utilities,” of the DEIR, the 
project’s water supply will be provided by the San Luis Water District (SLWD) through its 
existing and proposed water supply entitlements.  

20-7 The commenter expresses concern with air quality impacts associated with proposed construction 
activities. The project’s construction-related air quality impacts were evaluated consistent with 
the requirements of CEQA in Section 6.12, “Air Quality,” of the DEIR and mitigation is 
recommended for potentially significant effects. The commenter offers no evidence that the 
analysis in the DEIR is inadequate; therefore, no further response can be provided. 

20-8 The commenter suggests that increasing population in the Santa Nella area will increase the 
occurrence of West Nile Virus cases. The commenter offers no evidence that increased 
occurrences of West Nile virus cases would occur; therefore, no further response can be provided.  

20-9 The commenter expresses general opposition to the project. This comment is acknowledged.  

20-10 The commenter asks if there are proposals for development in Dos Palos and Firebaugh and 
suggests urban growth be directed to those areas. This comment is not related to the analysis 
provided in the Draft EIR; therefore, no further response can be provided.  
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LETTER 21 

Donald Pufahl 
August 8, 2007 
 

21-1 The commenter requests his property be rezoned to conform to existing zoning designations of 
adjacent properties. This comment is noted for consideration during review of the project’s 
merits.  
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LETTER 22 

Antemio Preciado 
August 25, 2007 
 

22-1 The commenter requests to participate in the Community Plan. This comment is noted for the 
consideration during review of the project’s merits.  
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LETTER 23 

Vidal Preciado 
August 25, 2007 
 

23-1 The commenter requests to participate in the Community Plan. This comment is noted for the 
consideration during review of the project’s merits.  
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LETTER 24 

Brian Stark 
September 13, 2007 
 

24-1 The commenter is a resident of the San Luis Hills Estates development and expresses concern 
about the proximity of multifamily residential uses near their very low density neighborhood. 
This comment is noted. As described in Master Response 2 (see Section 3), the Community Plan 
land use map has been revised in consideration of these neighborhood concerns. The revised map 
replaces medium- and high-density development in this location with low-density residential. 

24-2 The commenter expresses concern with increased noise, traffic, and motor vehicle 
emissions/odors/pollution. The DEIR fully analyzes noise impacts (see Section 5.13, “Noise”), 
traffic impacts (see Section 5.14, “Transportation and Circulation”), and air quality impacts (see 
Section 5.12, “Air Quality”) associated with implementation of the project. No further response 
can be provided. 

24-3 The commenter states development of multi-story dwellings on the project site would affect the 
rural community feeling and block views of surrounding open lands and hills. The DEIR 
identifies the foothills of the Diablo Range as a scenic vista and concludes that the project would 
result in a significant and unavoidable impact to views (see Impact 5.10-1, “Aesthetics”). In 
addition, the DEIR discloses that the project would degrade the visual character of the project site 
and result in a significant and unavoidable impact (see Impact 5.10-3, “Aesthetics”). The purpose 
of the EIR is to inform agency decision makers of the environmental consequences of proposed 
activities. Significant and unavoidable impacts will be considered during the decision-making 
process.  

24-4 The commenter expresses concern with increased crime with implementation of the project. The 
commenter does not provide any evidence to support a connection between high-density housing 
and crime. Please refer to response to comment 20-5. 

24-5 The commenter expresses concern with decreased property values that could result from 
implementation of the proposed project. The commenter does not provide any evidence to support 
a connection between high-density housing and lower property value. In addition, economic 
analysis is beyond the scope of this EIR. As described in State CEQA Guidelines Section 15131, 
a DEIR is not required to treat economic effects of a project as significant effects on the 
environment. No further response is necessary. 

24-6 The commenter states the project would block entrances to back fences and property lines which 
are needed for landscaping and RV access. Although the project would likely block entrances to 
back property lines and fences, these access points originate from adjacent, private properties and 
are not required to provide legal right-of-access to properties in the San Luis Hills Estates 
development. The project would not remove or block current, legal right-of-access to properties 
in the San Luis Hills Estates development from San Luis Road or West Vista Grande Drive.  

24-7 The commenter expresses concern with reduction of natural wildlife in the project area. The 
commenter does not articulate specific concerns or issues; however, the DEIR fully analyzes 
project impacts to biological resources (see Section 5.8, “Biological Resources”). No further 
response can be provided. 
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24-8 The commenter expresses concern with a reduction in access to surrounding open lands for ATVs 
and horses. Please refer to response to comment 24-6. 

24-9 The commenter expresses a desire to maintain the agricultural residential zoning designation and 
expresses concern with proposed high and medium density residential land uses adjacent to their 
neighborhood. Implementation of the project would not change the current zoning designations in 
the San Luis Hills Estates development. As described in Master Response 2 (see Section 3), the 
Community Plan land use map has been revised in consideration of these neighborhood concerns.  

24-10 The commenter states the middle school proposed immediately to the southeast of the San Luis 
Hills Estates development would result in increased noise. The DEIR identifies schools as a 
stationary or area source of noise and identifies stationary and area-source noise levels would 
result (see Impact 5.13-5, “Noise”). The DEIR also recommends mitigation measures to reduce 
noise impacts, including those created by schools, that requires the project applicant to conduct 
site specific acoustical analyses to identify specific, appropriate mitigation to achieve Merced 
County exterior and interior noise standards (see Mitigation Measure 5.13-5, “Noise”). However, 
the DEIR concludes that project would result in a significant and unavoidable impact because of 
the uncertainty of stationary and area noise sources, including schools, associated with the project 
could still exceed applicable noise standards at noise sensitive receptors (e.g., residential) with 
implementation of mitigation (see Impact 5.13-5, “Noise”). The purpose of the EIR is inform 
decision makers of significant environmental impacts (e.g., noise) that would result with 
implementation of the project and these significant impacts will be considered during a merits 
review of the proposed project. 

24-11 The commenter states their opinion the San Luis Water District (SLWD) has failed to meet EPA 
guidelines for trihalomethanes for the past 3 years and states the SLWD’s modifications to their 
water treatment facility will leave SLWD with zero funding reserves. The commenter offers no 
evidence to support this statement.  Regarding funding, the funding mechanisims available to 
SLWD are economic issues. CEQA does not require an EIR to evaluate the potential 
environmental effects of a project or treat economic effects of a project as a significant effect on 
the environment (see CEQA Guidelines Section 15131). However, the SLWD indicated that they 
would be able to adequately provide water service to the project site and SLWD’s capability to 
meet increased demand for water supply generated by the proposed project was appropriately 
analyzed in the DEIR consistent with the requirements of CEQA (see Impact 5.7-1, “Utilities”). 

Related to the failure of SLWD to meet EPA guidelines for trihalomethanes, this issue is not 
directly attributable to the project and the project would not affect the ability of SLWD to meet 
current or future regulatory guidelines and the SLWD is the agency responsible for such matters. 
No specific comments on the analysis in the DEIR are offered; therefore, no further response can 
be provided.  

24-12 The commenter expresses concern with increased costs and reduced water supplies to existing 
users as a result of project implementation. The commenter expresses concern with the loss of 
irrigation (canal) water used for irrigation. The DEIR fully analyzes the increased demand for 
water supply of the proposed project (see Impact 5.7-1, “Utilities”). Related to impacts to existing 
water users by the proposed project, the DEIR recommends mitigation that requires the project 
applicant to identify and verify adequate water supplies are available to serve each 
Implementation Plan and required to show that the SLWD has sufficient water supply to serve 
individual projects (e.g., small-lot tentative maps) (see Mitigation Measure 5.7-1, “Utilities”). 
Implementation of this recommended mitigation measure would provide adequate water to meet 
the demand of existing water users, including for irrigation purposes, and future water users 
residing on the project site.  
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24-13 The commenter expresses concern with impacts to infrastructure resulting from substantial 
population growth that would be generated by the project. The DEIR adequately analyzes issues 
related to extension of infrastructure to serve the project site (see Impacts 5.7-2, 5.7-3, 5.7-4, 5.7-
5, 5.7-6, 5.7-8, 5.7-9, and 5.7-10; “Utilities”).  
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LETTER 25 

Wilfred and Rosemary Vega 
September 13, 2007 
 

25-1 The commenter raises concerns associated with the implementation of the project previously 
provided in a form letter. Please refer to response to comments 24-1 through 24-13. 

25-2 The commenter states the project would create a substantial amount of traffic which would 
subsequently cause an increase in traffic accidents. The project’s traffic impacts were evaluated at 
a program-level consistent with the requirements of CEQA in Section 5.14, “Transportation and 
Circulation,” of the DEIR. Further, consistent with the provisions of CEQA, additional 
subsequent environmental review will be prepared as Implementation Plans within the Villages of 
Laguna San Luis Community Plan including an evaluation of the project-specific transportation 
impacts (CEQA Guidelines Sections 15182 and 15183). Because the commenter offers no 
evidence that the project would result in substantial traffic accidents, no further response can be 
provided. 
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LETTER 26 

Steven Perez 
September 13, 2007 
 

26-1 The commenter raises concerns associated with the implementation of the project previously 
provided in a form letter. Please refer to response to comments 24-1 through 24-13. 

26-2 The commenter states the project would increase crime in the project area. The project’s demands 
for police services were evaluated at a program-level consistent with the requirements of CEQA 
in Section 5.6, “Public Services,” of the DEIR. Further, consistent with the provisions of CEQA, 
additional subsequent environmental review will be prepared as Implementation Plans within the 
Villages of Laguna San Luis Community Plan including an evaluation of the project-specific 
police service demands (CEQA Guidelines Sections 15182 and 15183). Because the commenter 
offers no evidence that the project would substantially increase crime in the project area, no 
further response can be provided. 
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LETTER 27 

Nick Steigelman 
September 13, 2007 
 

27-1 The commenter raises concerns associated with the implementation of the project previously 
provided in a form letter. Please refer to response to comments 24-1 through 24-13. 
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LETTER 28 

Warren Pinkston 
September 13, 2007 
 

28-1 The commenter raises concerns associated with the implementation of the project previously 
provided in a form letter. Please refer to response to comments 24-1 through 24-13. 

28-2 The commenter restates previous concerns raised in the letter. Please refer to response to 
comments 24-1 through 24-13. 
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LETTER 29 

John Martin 
September 13, 2007 
 

29-1 The commenter raises concerns associated with the implementation of the project previously 
provided in a form letter. Please refer to response to comments 24-1 through 24-13. 

29-2 The commenter expresses general concern with the loss of kit fox and elk habitat, increased 
fishing pressure at San Luis Reservoir and O’Neill Forebay fisheries, increased boating traffic, 
loss of fire department access at the southern boundary of the San Luis Hills Estates development, 
unknown infrastructure costs, decreased nighttime views, and loss of habitat for birds of prey. 
These concerns are noted for consideration. The DEIR evaluates the project’s impacts related to 
biological resources, recreational resources, public services, and visual resources consistent with 
the requirements of CEQA.  
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LETTER 30 

Husain Asadi 
September 13, 2007 
 

30-1 The commenter raises concerns associated with the implementation of the project previously 
provided in a form letter. Please refer to response to comments 24-1 through 24-13. 
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LETTER 31 

Dwayne Sylva 
September 13, 2007 
 

31-1 The commenter raises concerns associated with the implementation of the project previously 
provided in a form letter. Please refer to response to comments 24-1 through 24-13. 

31-2 The commenter expresses concern with increased traffic resulting from the project to 
intersections along SR 33 and SR 152. The project’s traffic impacts were evaluated at a program-
level consistent with the requirements of CEQA in Section 5.14, “Transportation and 
Circulation,” of the DEIR. Further, consistent with the provisions of CEQA, additional 
subsequent environmental review will be prepared as Implementation Plans within the Villages of 
Laguna San Luis Community Plan including an evaluation of the project-specific transportation 
impacts (CEQA Guidelines Sections 15182 and 15183).  



MartinA1
Text Box
32-1

MartinA1
Line

MartinA1
Text Box
Villages of Laguna San Luis FEIR                                                                                                                                                            EDAWCounty of Merced                                                                             4-383                                          Comments and Responses on the DEIR



MartinA1
Text Box
32-1Cont'd

MartinA1
Line

MartinA1
Text Box
EDAW                                                                                                                                                            Villages of Laguna San Luis FEIRComments and Responses on the DEIR                                          4-384                                                                             County of Merced



Villages of Laguna San Luis FEIR  EDAW 
County of Merced 4-385 Comments and Responses on the DEIR 

LETTER 32 

Mark Drottz 
September 13, 2007 
 

32-1 The commenter raises concerns associated with the implementation of the project previously 
provided in a form letter. Please refer to response to comments 24-1 through 24-13. 
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LETTER 33 

Mr. Hernandez 
September 13, 2007 
 

33-1 The commenter raises concerns associated with the implementation of the project previously 
provided in a form letter. Please refer to response to comments 24-1 through 24-13. 

33-2 The commenter expresses concerns with increased traffic, increased population density, and 
increased taxes related to the implementation of the project. The project’s traffic impacts were 
evaluated at a program-level consistent with the requirements of CEQA in Section 5.14, 
“Transportation and Circulation,” of the DEIR. Further, consistent with the provisions of CEQA, 
additional subsequent environmental review will be prepared as Implementation Plans within the 
Villages of Laguna San Luis Community Plan including an evaluation of the project-specific 
transportation impacts (CEQA Guidelines Sections 15182 and 15183).  

Regarding increased taxes, this is not an environmental issue; however this concern is noted for 
consideration.  

Regarding increased population density, it is unclear what specific issues the commenter is 
raising. However, the project’s population and housing impacts were evaluated consistent with 
the requirements of CEQA in Section 5.2, “Population, Housing, and Employment,”  
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LETTER 34 

Mr. Aldama 
September 13, 2007 
 

34-1 The commenter raises concerns associated with the implementation of the project previously 
provided in a form letter. Please refer to response to comments 24-1 through 24-13. 

34-2 The commenter expresses concern with increased crime and increased traffic associated with 
implementation of the project. The project’s traffic impacts were evaluated at a program-level 
consistent with the requirements of CEQA in Section 5.14, “Transportation and Circulation,” of 
the DEIR. Further, consistent with the provisions of CEQA, additional subsequent environmental 
review will be prepared as Implementation Plans within the Villages of Laguna San Luis 
Community Plan including an evaluation of the project-specific transportation impacts (CEQA 
Guidelines Sections 15182 and 15183). The commenter’s concerns are noted for consideration.  

Regarding increased crime, the project’s demands for police services were evaluated at a 
program-level consistent with the requirements of CEQA in Section 5.6, “Public Services,” of the 
DEIR. Further, consistent with the provisions of CEQA, additional subsequent environmental 
review will be prepared as Implementation Plans within the Villages of Laguna San Luis 
Community Plan including an evaluation of the project-specific police service demands (CEQA 
Guidelines Sections 15182 and 15183). The commenter’s concerns are noted for consideration. 
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LETTER 35 

Rachel Reunoso 
September 13, 2007 
 

35-1 The commenter raises concerns associated with the implementation of the project previously 
provided in a form letter. Please refer to response to comments 24-1 through 24-13. 
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LETTER 36 

Houston and Josefina Casillas 
September 13, 2007 
 

36-1 The commenter raises concerns associated with the implementation of the project previously 
provided in a form letter. Please refer to response to comments 24-1 through 24-13. 

36-2 The commenter expresses general opinions about the proposed project. No further response is 
necessary because no issues related to the adequacy of environmental impact analysis provided in 
the DEIR were raised. 
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LETTER 37 

Steven and Heather Perez 
September 13, 2007 
 

37-1 The commenter raises concerns associated with the implementation of the project previously 
provided in a form letter. Please refer to response to comments 24-1 through 24-13. 
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LETTER 38 

 
Laurel and Le Clarina Gartson 
September 13, 2007 
 
 

38-1 The commenter raises concerns associated with the implementation of the project previously 
provided in a form letter. Please refer to response to comments 24-1 through 24-13. 
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LETTER 39 

Claudia and Larry Lopez 
September 13, 2007 
 

39-1 The commenter raises concerns associated with the implementation of the project previously 
provided in a form letter. Please refer to response to comments 24-1 through 24-13. 



MartinA1
Line

MartinA1
Text Box
40-1Cont'd

MartinA1
Text Box
Villages of Laguna San Luis FEIR                                                                                                                                                            EDAWCounty of Merced                                                                             4-409                                          Comments and Responses on the DEIR



MartinA1
Line

MartinA1
Text Box
40-2

MartinA1
Text Box
EDAW                                                                                                                                                            Villages of Laguna San Luis FEIRComments and Responses on the DEIR                                          4-410                                                                             County of Merced



MartinA1
Line

MartinA1
Text Box
40-1

MartinA1
Text Box
EDAW                                                                                                                                                            Villages of Laguna San Luis FEIRComments and Responses on the DEIR                                          4-408                                                                             County of Merced



Villages of Laguna San Luis FEIR  EDAW 
County of Merced 4-411 Comments and Responses on the DEIR 

LETTER 40 

Rick and Heather Garza 
September 13, 2007 
 

40-1 The commenter raises concerns associated with the implementation of the project previously 
provided in a form letter. Please refer to response to comments 24-1 through 24-13. 

40-2 The commenter expresses concern with decreased property values. Regarding decreased property 
values, this is not an environmental issue and is not required to be evaluated in the DEIR (see 
CEQA Guidelines Section 15131). However, the commenter’s concerns are noted for 
consideration. 

The commenter also expresses concern regarding the location of high and medium density 
housing. Regarding the re-location of some high and medium density land uses within the 
Community Plan, please refer to Master Response 2. 
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LETTER 41 

Ed Caprarie 
September 13, 2007 
 

41-1 The commenter raises concerns associated with the implementation of the project previously 
provided in a form letter. Please refer to response to comments 24-1 through 24-13. 

41-2 The commenter expresses concern with increased noise from implementation of the proposed 
project adjacent to his property. The project’s noise impacts were evaluated at a program-level 
consistent with the requirements of CEQA in Section 5.13, “Noise,” of the DEIR. Further, 
consistent with the provisions of CEQA, additional subsequent environmental review will be 
prepared as Implementation Plans within the Villages of Laguna San Luis Community Plan 
including an evaluation of the project-specific noise impacts (CEQA Guidelines Sections 15182 
and 15183). The commenter’s concerns regarding noise are noted for consideration. 

The commenter also expresses concern regarding the location of some regional commercial and 
high and medium density housing. Regarding the re-location of some high and medium density 
housing, please refer to Master Response 2. 
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September 10,2007 

Mr. Robert I?. I h g ,  Project Manager 
Merced County Planning and Community Development Department 
2222 "M" Street 
Merced, Ca. 95340 

RE: Review Comments Related to the Villages of Laguna San Luis Draft Environmental 
Impact Report (DEIR) and Community Plan (CP). 

Dear Robert: 
Please find enclosed my comments after review of the Villages DEIR and CP. DEIR 
comments are summarized within Exhibit 2, and CP comments are summarized within 
Exhibit 3. Exhibit 1 is a map graphic delineating the acreage I own which partially exists 
both within the Villages SUDP as well as within my Agua Pria Village SUDP. This 
graphic demonstrates the intended relationships between these two projects which coexist 
well together since they have been planned together since the early 1990s in compliance 
with the same CP goals, objectives, and policies. Also enclosed is a copy of the Phase I 
Environmental Site Assessment for the Agun Pria Village area for EDAW's use. 

My comments are intended to be positive and helpful. My desire is to provide EDAW 
and Merced County with information they may not have received regarding my property. 
I also note data within the CP which I hope you will carefully review. Language has been 
added to the CP since public review. Particularly, the "Agreement" language within the 
Urban Reserve description (Section 4.1.3) has been inserted. In my opinion, this 
"Agreement" language requires staff approval if not County Board of Supervisors 
approval. Other similar language has been added to the Implementation Section of the CP 
which specifically restricts the use of portions of my property. 

Since I was one of the founding / h d i n g  members, I have been and continue to be 
supportive of the Villages consortium toward EIR and CP approvals for the Villages 
project. The public record documents that earlier EIR consultants and County staff 
suggested that I pursue a separate independent project in 1995. Since that time, I have 
planned my property as the 3rd village within the scope of the Villages of Laguna San 
Luis. Further, I feel that development of my Agua Fria Village project along with 
assessments will help fund regional infrastructure such as water and wastewater utilities, 
transportation improvements, and school and other public facilities. 

Thank you Bob for providing me the opportunity to review these documents. Please feel 
free to contact me if I can be of finther assistance. I would also appreciate your response 
to my review so I can determine what else I may need to do to continue to protect my 
options related to the planning of my property. 

Sincerely, 

Donn Campion 
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EXHIBIT 2 

Draft Environmental Impact Report 
Villages of Laguna San Luis Community Plan 

SCH # 2005011074 

Review Comments 

My review comments of the Villages DEIR relate to the Agua Fria Village planning 
history, its relationship to the Villages of Laguna San Luis, and the environmental 
impacts acknowledged within the DEIR which are associated with the co-existing Agua 
Fria Village SUDP boundary. My review thoughts are underlined, and they are followed 
by my suggested text revisions within the right hand column. Related existing Villages 
DEIR text is within the left hand column. 

1.1 lNTRODUCTION TO THE DEIR 
1.2 PROJECT HISTORY AND PLANNING BACKGROUND 

Page 1-2 To more accurately describe the planning backmound specific to my Agua 
Fria Vlliage acreage, I suggest adding the following text to the end of the 4" paramah. 

"In March 1993, the guidance package was again 
updated to accommodate revision to the project 
study area boundary and additional revisions to the 
land use plan to provide a more precise delineation 
of specific land uses, the configuration of proposed 
village centers, a more refined description of 
development density limitations, and the 
identification of additional wildlife mitigation 
habitat." 

At that time, the land uses and densities planned 
within the land area subsequently designated Urban 
Reserve and Open Space were incorporated into the 
overlapping EIR Alternative Agua Fria Village 
SUDP Diagram as is required by CEQA Statutes 
and Guidelines, particularly Section 15126.6 (a). 
The 3,220 acre Agua Fria Village area wholly 
includes 1,328 acres of this Urban Reserve and 
Open Space zone. Agua Fria Village Inclusion 
DEIR and FEIRs were subsequently certified by 
the SLWD as the lead agency, SCH # 95062021. 

Related approvals by the USBOR, CWRCB, and 
LAFCO annexed 1,645 acres of the Agua Fria 
Village area into the CVP and SLWD. These 
approvals as well as the initial Agua Fria Village 
SUDP Diagram also received written support from 
the USFWS and DFG. The northernmost 145 acre 
portion of the planned Agua Fria Village SUDP 
extends into the Urban Resenre area as is referenced 
within this DEIRupon Table 5.8-5, page 5.8-25 and 
within Section 7.2.1, pages 7-6 and 7-7; Exhibit 7-1, 
page 7-7, and Table 7-1, page 7-9. (Please refer 
also to the Agua Fria Village Inclusion DEIR and 
FEIR.) 
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3.4 PROJECT CHARACTERISTICS 
OPEN SPACE I RECREATION LAND USES 
Linkages: 
Page 3-10 Kit Fox Corridors: 

The second sentence of this sub-section would more accurately reflect previouslv 
required habitat mitigation purchases if stated as follows. 

Open Space Plan Exhibits and related DEIR text and tabulations such as within Dage 3- 
13, should be revised to reflect my land ownership and the documented intentions for the 
use of my land within the auuroved Agua Pria Village Guidance Package. 

"Kit Fox Corridors: Approximately 1,200 acres of 
open space land would be set aside to provide 
habitat and movement comdors for the San Joaquin 
kit fox. The primary corridor for kit fox movement 
would be provided in the western portion of the 
project site, south of SR 152 with other smaller 
corridors provided along the eastern boundary of the 
project site adjacent to 1-5.'' 

Portions of a primary conidor for kit fox movement 
exist in the western portion of the SUDP west of 
Jasper Sears Road. The USBOR owns 153 acres 
which are controversially being utilized as a 
motorcycle recreation I wail park. Other purchases 
previously required by USFWS and/or DFG as 
mitigation parcels include the following: PG&E - 
160 acres; Caltrans - 40 acres; Agua Fria Village 
Conservation Bank - 136 acres. 

Through the application of CEQA Statutes and 
Guidelines within the CP planning process, USFWS 
and DFG made the Villages consortium aware that 
kit fox movement comdor habitat within the 
Villages geographic area was a potential constraint 
to development. In response, and in agreement with 
USFWS and DFG, Campion prepared an EIR 
Alternative SUDP Diagram. The Alternative SUDP 
allocated land uses initially planned upon his 
property within Section 30, west of Jasper Sears 
Road, to the south within his contiguous Agua Fria 
Village property. This EIR Alternative SUDP 
enabled acreage west of Jasper Sears Road, within 
his ownership, to be ultimately set-aside as 
perpetual kit fox movement comdor as well as 
burrowing owl habitat. 

The existing 500 foot wide parcel parallel to 1-5 is a 
portion of two other parcels north of the California 
Aqueduct and also east of 1-5 totaling 160 acres 
which were purchased by the USBOR as was 
required by USFWS to mitigate for habitat loss 
nearby. This acreage was purchased in fee simple 
and is not an easement. 

'$Natural Landforms I Conservation Areas: The 
project site includes several natural 
landformsihillsides. These areas are generally 
located in the southwestern areas of the project site 

Acreage delineated upon the "Open Space and 
Recreation Land Use", Exhibit 3-4, page 3-1 1, 
within Sections 28,29, and 30 of the Villages CP 
and SUDP, and owned by DOM Campion, also 
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URBAN RESERVE (UR) 
Page 3-14 Specific land uses are currentlv~ro~osed within portions of the desimated 
Urban Reserve zone. Additionally. even though land uses initially planned within this 
land area (and their impacts) are documented within this DEIR, the land uses have been 
allocated to the south within the contiguous Agua Fria Village CP and SUDP. 
Therefore, to be more accurate. the h a 1  sentence may be eliminated ("While no specific 
land uses are proposed at this time. development of this area is considered in this DEIR.") 
and replaced with the following data. 

and consist of land with greater than 30% slope. 
Approximately 238 acres of natural 
landfomlconservation areas would be provided 
on-site." 

exists within the acknowledged 3,220 acre Agua 
Fria Village CP and SUDP. This acreage therefore 
can neither be included within Villages CP open 
space acreage tabulations nor is the acreage 
available for purchase by the Villages consortium 
for use as habitat mitigation. All Campion owned 
acreage shall be utilized by Campion to fulfill open 
space, park and wildlife habitat mitigation 
requirements within the Agua Pria Village project. 

"Approximately 926 acres have been designated as 
urban reserve. This land is located in the southern 
portion of the project site east of the proposed open 
space corridor. This designation is intended to 
identify land that could in the future be developed 
with urban land uses subject to the goals and 
policies of the Community Plan and County General 
Plan. While no specific land uses are proposed at 
this time, development of this area is considered in 
this DEIR." 

- 
As is acknowledged within the Introduction and 
elsewhere within this DEIR, approximately 145 
acres of the planned Agua Frin Village SUDP 
extend into this Urban Reserve area. Additionally, 
environmental impacts associated with the land uses 
originally planned within the 1,328 acre Campion 
owned property designated herein as Urban Reserve 
and Open Space have been evaluated within this 
DEIR even though they are currently planned to be 
developed within the contiguous EIR Alternative 
Agua Fria Village SUDP. Land uses planned 
within the Urban Reserve area, described herein as 
the "Southwestern Development Phase," Exhibit 3- 
10, page 3-34, are accounted for within this DEIR in 
the following sections: 

a) Water and Wastewater Treatment 
Facilities: pages 3-24,3-29,5.7-19, and 
5.7-26. 

b) Arterial and Major Collector Streets: 
Exhibit 3-3, page 3-5 and page 3-11; 
Exhibit 3-5, page 3-15; Exhibit 5.14-6, 
page 5.14-23; Exhibit 5.14-12, page 5.14- 
40; Exhibit 5.14-14, page 5.14-42; Exhibit 
5.14-15, page 5.15-50. 

c) Storm Water Management Facilities: 
Exhibit 3-7, page 3-25. 

d) Class I and I1 Bikeways and Open Space 
Trails: Exhihit 3-4, page 3-1 1; Exhibit 3-6, 
page 3-19. 

e) Residential Units: Table 3-1, page 3-8. 
f )  Business Park at the noahwest terminus of 

the primary Village Center: page 3-5 and 
CP 4.3-25. 
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5.1.2 EMSTING SETTING 
WINDMILL TURBINES / GENERATORS 
Page 5.1-2 I am ~roviding the following data to add to the completeness of this section 
of the DEIR. 

"Urban Reserve" continued. g) Elementary School: pages 3-14,3-31, and 
5.4-18. 

h) Neighborhood Parks: 2, based upon 
population generation; page 3-10. 

i) Kit Fox Comdor: Exhibit 3-3, pages 3-5 
and 3-10; Exhibit 3-4, page 3-11; page 5.8- 
1; Exhibit 5.8-1, page 5.8-2. 

Further, Section 5.0.1.3 "Southwestern Plan Area", 
page 5-10 states that the Southwestem Plan Area 
will be accessed by Gonzaga and Jasper Sears 
Roads which support in part the Agua Fria Village 
EIR Alternative SUDP Diagram. 

It would be appropriate to include Campion 
"Exhibit 1" within the DEIR at this point since it 
delineates the Villages SUDP / Agua Fria Village 
SUDP acreage overlap. 

"Windmill Turbines I Generators 
Wind turbines are located east of Jasper Sears Road 
and have been abandoned or non-operational for 
nearly 20 years. No plans exist for future operation 
of the wind turbines at their present location. With 
implementation of the project, the wind turbines 
would be located in the portion of the project 
designated Urban Reserve." 

Pacheco Wind Farm 
The "Pacheco Wind Farm" within Sections 29 and 
30 of the Villages SUDP boundary and the 
overlapping Agua Fria Village EIR Alternative 
SUDP area was approved by Merced County 
Conditional Use Permit # 2908. Numerous General 
Electric wind powered electricity generating 
turbines were constructed and operated in 
conjunction with a Power Purchase Agreement 
executed with PG&E. While some of the generators 
remain operational, the facility has not been 
activated for several years. The Pacbeco Wind Farm 
is documented as such on PG&E facility maps and 
California state power grid maps. 

A 40 megawatt "Westinghouse" electrical power 
substation exists along with the turbine generators, 
and an "inner-tie" connected to a 70 Kv power line 
which, along with 230 Kv transmission lines upon 
steel towers, connects directly to the "bus bar" 
within the regional PG&E Los Banos substation less 
than 1 mile to the noah. The inner-tie is functional, 
and the 40 megawatt substation has been inspected 
by PG&E and is functional. When operational, the 
Pacheco Wind Farm is capable of generating 
enough energy to power 40,000 homes providing 
power to approximately 124,000 residents - 
calculated at an average of 3.1 persons per 
household. (Table 4.1, "Specific Urban 
Development Plan Land Use Standards," Villages 
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Power use calculations are based upon "Brown and 
Koomey," 2002, Energy Analysis Department, 
University of Califomia Berkeley, who state that an 
average of 1,000 households are served by 1 
megawatt of power. Brown states that research has 
established that 1 megawatt can serve 1,200 homes 
on average and 600 homes during a peak use period. 

"Wind Turbines I Generators" continued. 

The Pacheco Wind Farm exists as a permitted 
County land use containing approved facilities. The 
California Power Authority has contacted Donn 
Campion, the Agua Fria Village property owner, 
regarding the availability of his property for 
upgraded wind energy facilities which could 
increase northern California power generation 
yields. In response, Campion is negotiating with a 
corporation, specializing in the constcuction and 
operation of wind power facilities, for the purpose 
of significantly reducing the number of turbines and 
installing efficient turbines which generate more 
power. In compliance with adopted PG&E energy 
use reduction criteria, future wind power generated 
can provide power to the entire planned Agua Fria 
Vilage development. Excess renewable, green 
power can he made available through PG&E to 
other power users within the vicinity or region. 

CP,page 4.1-7.) 

Pacheco Wind Farm facilities should be delineated 
upon the "Existing Land Uses," Exhibit 5.1-1, page 
5.1-3, and upon "Existing On-site Development and 
Surrounding Land Uses," Exhibit 5.1-2, page 5.1-5. 

I (Refer to Campion "Exhibit 1" which delineates the 
wind turbine and substation locations.) 

IMPACT 5.1-2 Create Land Use Conflicts Within or Adjacent to the Community 
Plan Area. 
Overhead Transmission line Rights-of Way 
Page 5.1-17 Throueh application of the CEOA process upon mv propertv, we discovered 
that the transmission lines combined with their easements and the additional EMF safe@ 
setback zone created constraints to development. Therefore. I feel that the following 
language more accurately describes mv response to this issue within the Urban Reserve 
and Open Space zone. 

'TG&E operates four high- voltage transmission 
lime comdors within the southern portion of the 
project site (see Exhibit 5.1-5). These electrical 
transmission lines would continue operating with 

The transmission lines traverse the area designated 
as Urban Reserve and Open Space. These power 
lines and potential EMF impacts were identified 
during the opportunities and constraints analysis 

implementation of the project. In open 
space, business park and limited residential 

initkied by CEQA Statutes and ~uidelines. 
Further, in specific response to CEQA Guidelines 
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5.4 PUBLIC HEALTH AND HAZARDS 
5.4.2 ENVIRONMENTAL SETTING 
Results of Records Search for Hazardous Materials 
Page 5.4-3 I have had a Phase I ESA conducted upon my property which the Villages 
consortium may not have been aware of. I offer the study for inclusion within this sub- 
section of the DEIR . and the following data can be added to the end of the first 
paragraph. 

development would be located in proximity to the 
transmission lines. The transmission lines would 
traverse the area designated as Urban Reserve; 
however, specific land uses for this area are not 
proposed so their compatibility with transmission 
lines can not be determined at this time. For a 
discussion of potential hazards associated with 
transmission lines please see Section 5.4, "Public 
Health and Hazards." 

Section 15126.6 (a), Campion, the land owner, 
allocated the land uses originally planned within 
this later designated UrbanReserve and Open Space 
land area to within his contiguous EIR Alternative 
area aclmowledged by Merced County as the Agua 
Pria Village Community Plan and SUDP. 

The overhead power lines, easements, and setback 
zones required to mitigate for potential EMF public 
health impacts, D E B  page 5.4-2, "Electromagnetic 
Fields"; and IMPACT 5.4-4, "Exposure to 
Electromagnetic Fields", pages 5.4-18 and 19, were 
one of the CEQA process identified constraint - 
impacts which lead to the formulation of the 
contiguous EIR Alternative Agua Fria Village CP 
and SUDP. 

"Phase I ESAs have been prepared for the 
Sagouspe, TOMO, and O'Banion properties and the 
Santa Nella parcels by Krazen in 2004 (Exhibit 5.4- 
I)." 

A Phase I Environmental Site Assessment, ESA, 
has been conducted upon the 3,220 acre Agua Fria 
Village study area which includes 1,328 acres of the 
Villages Urban Reserve and Open Space zone - the 
"Southwestern Development Phase." The inspection 
included the wind turbines and the 40 megawatt 
substation. No hazardous materials including PCBs 
were identified upon the property, BSK & 
Associates, June 2002. 

This Phase I ESA should also be noted upon "Phase 
I ESAs Conducted for the Project Site," Exhibit 5.4- 
1, page 5.4-4. The ESA should also be referenced 
within Section 5.4 PUBLIC HEALTH AND 
HAZARDS, page 8-4. 

(Refer to the attached Agua Pria ESA). 
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5.8 BIOLOGICAL RESOURCES 
5.8.2 EXISTING SETTING 
Pages 5.8-1 and 5.8-3 The "Campion Mitigation Parcel" is an improper reference to the 
Aeua Fria Villaee Conservation Bank I established at the request of USFWS and DFG. 
The lanwane may be revised as follows. 

"Campion Mitigation Parcel 
The 137-acre Campion mitigation parcel, located 
less than one mile west of the project site, provides 
habitat for the San Joaquin kit fox and burrowing 
owl (Athene cunicularia)." 

Agua Fria Village Conservation Bank 
The 136 acre Agua Fria Village Conservation 
Bank is located within the Villages SUDP west of 
Jasper Sears Road and the designated Urban 
Reserve zone. This conservation hank is owned by 
DOM Campion, and it exists wholly within the 
overlapping Agua Fria Village SUDP area. 
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EXHIBIT 3 

The Villages of Laguna San Luis 
Draft 

Community Plan 
July 2007 

Review Comments 

My review comments of the Villages CP relate to the language which documents the 
CEQA mandated planning process and how it initiated the independent Agua Fria 
Village CP and SUDP. My comments also relate to the Urban Reserve designation and 
related restrictions placed upon my property within the Villages CP. My review thoughts 
are underlined, and they are followed by my suggested text revisions within the right 
hand column. Related existing Villages Community Plan text is within the leii hand 
column. 

1.0 INTRODUCTION 
1.2 Authority and Regulatory Scope 
Page 1-4 As a result of this CEOA mandated public planning and review process, 
specificallv Section 15126.6 (a), I allocated land uses initiallvplanned upon the later 
designated Urban Reserve and Open Space portions of mv property to the south within 
the con t i~ous  EIR Alternative Aeua Fria Village land area. This CP lanrmape mav be 
more complete if the following text is inserted after "direction for planning efforts."near 
the end of the 3Td aaraaaph. 

"The Villages CP was prepared in coordination 
between Merced County and a consortium of land 
owners within the Villages SUDP. As a result of 
numerous public meetings, a "General Land Use 
Plan" was presented to the County by the 
consortium. Using the consoltium's General Land 
Use Plan as a basis, refinements were made to 
address planning and environmental issues that were 
ident&ed through a series of Technical Advisory 
Committee and General Plan Review Steering 
Committee meetiogs. Technical Advisory 
Committee meetings were attended by County staff 
1 consultant and consortium representatives and 
served as a workshop to identify and resolve 
planning issues. Steering Committee meetings were 
attended by members of the County's Board of 
Supervisors, Planning Commission, staff 1 
consultant, and consortium representatives and 
served to provide direction for planning efforts." 

As a result of this planning and public workshop 
process, which applied CEQA Statutes and 
Guidelines, environmental constraints were 
identified within Sections 29 and 30. In response, 
the consortium member owning this portion of the 
Villages SUDP land area, Donn Campion with 
1,328 acres- 31% of the total 4,259 acres, allocated 
land uses initially planned within Sections 29 and 
30 to his contiguous property to the south which is 
recognized by the County as the Agua Fria Village 
Community Plan and SUDP Diagram. The 
Villages CP, resulting from this planning process, is 
the subject of the Villages environmental impact 
report (EIR) which also accounts for land uses and 
related impacts initially planned xvitlithin Sections 29 
and 30 herein designated as Urban Reserve and 
Open Space. 
(Refer to Campion "Exhibit "1 which delineates 
overlapping Villages and Agua Fria Village SUDP 
boundary acreages and land uses.) 
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2.1 Environmental Setting 
Page 2-4 I am providing the following data to add to the accuracy of the CP text related 
to existing and approved land uses. 

4.1 Land Use Plan 
4.1.1 Purpose of the Land Use Plan 
Page 4.1-3 Correct spelling within the fourth statement as follows. 
. . ..; Los Banos and the proposed Agua Fria Village CP. 

"Seventy-eight elechicity generating windmills (not 
currently operational) or erect towers exist within 
Section 30." 

- 

4.1.2 Land Use Plan Goals, Objectives, Policies, and Implementation Measures 
Goal 5.0 Coordinated planning efforts for the Villages CP occur in a regional and 
countywide context. 
Objective 5.B Coordinated planning of lands adjacent to the Villages CP. 
Policy 5.B.1 
Page 4.1-19 I have had an "Inclusion" to the C W  and SLWD approved uuon mv Agua 
Fria Village property. Two portions of the water senice area exist within the desimated 
Urban Reserve and Open Space zone of the Villages CP and SUDP. Therefore, the 
following text more thoroughlv documents these relationships which separate Aeua Fria 
Village planning status from that of the 'Future Study Area" which has no planning 
histow and is not within the SLWD. 

The "Pacheco Wind Farm" contains seventy-eight 
electricity generating wind turbines, several of 
which are operational, or erect towers, and a 
functional 40 megawatt "Westinghouse" power 
substation with a 70 Kv "inner-tie" to adjacent 230 
Kv power transmission lines within Sections 29 and 
30. The inner-tie connects directly to the '%us bar" 
within the regional PG&E Los Banos substation less 
than 1 mile to the north. 

The Pacheco Wind Farm and its facilities should be 
identified upon Exhibit 3, "Existing Land Use," 
page 2-5. 
(Refer to Campion Txhibit "1 which delineates the 
wind turbine and substation locations.) 

'Recognize the land area designated "Future Study 
Area" located east of the Villages CP at tlie 
southwest comer of Interstate 5 and State Route 
152, and lands located to the south preliminarily 
identified as Agua Fria, as a possible area for future 
urban land uses." 

"Recognize the land area designated "Future Shldy 
Area" located east of the Villages CP at the 
southwest comer of Interstate 5 and State Route 
152".. .. Add.. .. even though the property does not 
exist within the SLWD. Continue to coordinate 
urban planning with the overlapping 3,220 acre 
Agua Frin Village project which has received 
County Guidance Package approval. Recognize that 
1,821 acres of the Agua Fria Village land area 

.exists within the CVP and SLWD, and that land 
uses and infrastructure initially planned within 
Sections 29 and 30 have been acknowledged within 
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Urban Reserve (UR) 
Page 4.1-27 The followina lanrmaae accurately reflects the plannine histow associated 
with the portion ofmv Agua Fria Village acreaae which overlaps the Villaaes SUDP 
and is now desimated Urban Reserve and Open Space within the Villaaes CP. 

"Future Study Area" continued. the Villages CP and DEIR. Aclmowledge further 
that the Agua Fria Village project bas received 
related approvals including certified DEIR and 
FEIRs with the SLWD as the lead agency - SCH # 
95062021, and documented support fiom the 
USBOR, USFWS, SWRCB, CDFG, SLWD, and 
LAFCO. The Agua Fria Village EIR Alternative 
has been proposed and publicly reviewed since 
1995. 

"As described in the General Plan Land Use 
Chapter, an Urban Reserve designation may be 
applied to an area "considered appropriate for 
intensive urban land use activities at some future 
date." An Urban reserve designation is provided at 
the southem boundary of the Villages CP. The 
Urban Reserve area is considered to be a logical 
location for in-hll development as it is surrounded 
on three sides by urban designated uses. Speci6c 
uses may be proposed and approved within the 
Urban Reserve area concurrent with an amendment 
to the Villages CP in line with General Plan policy 
which typically requires an assessment of service 
availability and review of existing community 
vacant land availability." 

The approved Agua Fria Village Guidance 
Paclcage demonstrates to Merced County the 
property owner's urban planning objectives. Witbin 
the 3,220 acre land area, a maximum of 1,020 acres 
are proposed for urban development while 2,200 
acres are proposed for open space and habitat 
conservation purposes. The Pacheco Wmd Farm is 
proposed to be retrofitted with a few, more efficient 
wind turbines, and older equipment will be 
removed. Even though 1,328 acres of the Agua Fria 
Village land area overlaps and also exists within the 
Villages CP and SUDP boundiuy (31% of the total 
Villages planning area), the property owner and 
County are currently processing an independent CP 
which will require individual DEIR and FEIRs. As 
is described herein, the Agua Fria Village project 
also possesses the right to process an amendment to 
the Villages CP in conjunction with Supplemental 
EIRs. 

The owner of 98% of the Urban Reserve and Open 
Space designated land area, Donn Campion, was 
one of the founding (and 25% fundmg) members of 
the Villages consortium. He began planning his 
properly, utilizing the consortium's plannerlproject 
manager, along with other members in 1990. 
Through application of CEQA Statutes and 
Guidelines, constraints were identified upon 
Campion's Section 29 and 30 acreage. Constraints 
included, among other issues, kit fox movement 
corridor west of Jasper Sears Road and overhead 
power transmission lines, easements, potential EMF 
impacts, and EMF impact setback zones. 

As is required by CEQA Section 15126.6 (a), 
Campion and the consortium's planner prepared the 
Agua Fria Village EIR Alternative SUDP 
Diagram upon his contiguous property to the south 
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4.1 Land Use Plan 
Section 4.1.3 Land Use Statement 
Page 4.1-29 This "Ameement" lanmaee has been added to the Villapes CP since public 
review. I request that County staff. if not the Board of Supervisors, review and approve 
this language before it is permitted to remain within the Villages CP. 

"Urban Reserve" continued. which was not as severely encumbered by 
constraints. CEQA requires that the planning 
process evaluate natural and cultural environmental 
opportunities and constraints. This process has been 
applied to the Villages CP and DEIR as is 
documented within the CP 1.0 INTRODUCTION, 
1.2 Autl~ority and Regulatory Scope, page 1-4; 
and 2.0 Environmental Setting, page 2-3 as 
follows: 

"As expressed in Section 4.0, the various 
plans contain policies adopted to ensure 
future development is planned in response 
to natural and cultural issues related to the 
immediate and surroundime environment of 
the Villages SUDP. Baseline 
environmental documentation was relied 

throughout the physical planning 
process to create a community which is 
remonsive to its environmental constraints 
and athiiutes." 

It would be appropriate to include Campion 
"Exhibit 1" within the CP at this point since it 
delineates the Villages SUDP / Agua Fria Village 
SUDP acreage overlap and planned land use areas. 

"Agreement; 
The Villages CP bas been drafted to accommodate 
anticipated growth needs over a 25 year time 
horizon. Therefore, expansion of the CP must be 
considered speculative until the community bas 
experienced a significant amount of development 
and the urban infrastructure systems are filly 
operational and have proven adequate." 

This "Agreement" language added to the Urban 
Reserve section within the Villages CP does not 
exist within the County's General Plan. The 
Agreement language appears to be punitive; it is 
directed almost solely at the Campion property 
(98% of the Urban Reserve area and 31% of the 
Villages project); and it implies a separate 
Agreement not sanctioned (and possibly not 
recognized herein) by the County Board of 
Supervisors. 

All proposed development is "speculative." Merced 
Counly can not and does not guarantee the 
economic success of any proposed development 
project. Campion desires to presewe his legal right 
to either continue to prepare and submit an 
independent CP and EIRs for his Agua Fria Village 
project or to apply for an amendment to the Villages 
CP supported by Supplemental EIRs. Within the 
market place, developers may ultimately choose to 
develop within the Agua Fria Village project or 
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4.5 Open Space Plan 
Objective 1.E. Wildlife habitat areas are preserved as parts of the Open Space 
System. 
Policy 1.E.1 Provide and maintain areas for wildlife habitat and movement such as 
identified wetlands and San Joaquin l i t  fox corridors. 
Page 4.5-3 Open Space Plan Exhibits and related CP and Implementation Measure text 
(ie. 5.4.1.1 Land Acquisition, page 5-48 and Table 5-18, page 5-50) should be revised to 

"Agreement" continued. 

reflect my land ownership and the documented intentions for the use of my land within 
the approved Agua Fria Village Guidance Package. 

elsewhere within the vicinity or region. The 
"Agreement" within the Villages CP eliminates 
future rights to choose. This language is 
inappropriate, and it should be removed from the 
CP. 

4.9.5 Agricultural Zones 
4.9.5.1 Exclosive Agricultural (A-2) Zone 
Page 4.9-10 Correct the proiect name. 

"5.4.1.1 Land Acquisition 
Tbe capital facilities estimated costs do not include 
land acquisition costs. It is customary in major 
planned developments to assume that the land 
acquisition for right-of-way; open space linkages 
and public parks are provided through developer 
dedications or exchanges. In the case of the Villages 
CP, the current wishes of the property owners also 
include the provision of all lands for public 
purposes at no cost." 

Agua Fria Village Community Plan. 

Acreage delineated upon the "Open Space Plan," 
Exhibit 13, page 4.5-4 within Sections 28,29, and 30 
of the Villages CP and SUDP and owned by DOM 
Campion, also exists within the acbowledged 
3,220 acre Agua Fria Village CP and SUDP. This 
acreage therefore can neither be included within 
Villages CP open space acreage tabulations nor is 
the acreage available for purchase by the Villages 
consortium for use as habitat mitigation. A11 
Campion owned acreage shall be utilized by 
Campion to fulfill open space, park and wildlife 
habitat mitigation requirements within the Agua 
Fria Village project. 

To more accurately relate the Villages CP to the Villages DEIR and to document the 
historic planning process associated with the A w a  Fria Villape proiect, the following 
text should be added to the end of the 3rd paraeraph. 

"The area in the Villages CP designatedurban 
Reserve is currently zoned A-2 and the CP does not 
at this time, propose any changes to the A-2 zoning 
designation for that area. Future development, 
review and approvals of the proposed Agua Fria 
Community Plan, which includes the land-noted as 
Urban Reserve in the Villages CP, may change land 
use and zoning designations for that area." 

Land uses and associated environmental impacts 
initially anticipated within the Urban Reserve and 
Open Space designated portions of Campion owned 
property within the Villages CP and SUDP will be 
accommodated within the Agua Fria Village CP 
and SUDP. 
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567 W. Shaw Ave:, Ste. B 
Fresno, CA 93704 

(559) 497-2880 
FAX (559) 497-2886 

VIA OVERNIGHT MAIL 

June 1,2001 

Mr. DOM R. Campion 
% Mr. Tom Miller 
,15280 Bohlman Road 
Saratoga, CA 95070-6353 

SUBJECT: Phase I Environmental Site Assessment Report 
Agua Fria - 3,200 Acres of Grazing Land Located Near 
State Highways 33 and 152 
Los Banos, Merced County, California 

Dear Mr. Campion: 

BSK & Associates VSK) has conducted a Phase I Environmental Site Assessment (ESA) of the 
subject site. The ESA was conducted for Mr. Donn R. Campion (Client) in accordance with the 
scope of services presented in BSK's proposal 01-40-0822, dated May 14,2001 as you authorized 
on May 15,2001. The enclosed report presents the methodology and findings of the ESA. 

We appreciate this opportunity to be of s-ce. Please contactus ifyou have questions concerning 
the report. 

C. Scott Smith, P.E. 
Senior Environmental Engineer 

CSS 

Enclosure: ESA Report 

Distribution: Client (5 originals) 
BSK File 3 1 0 (1 original) 

'0 BSK & ASSOCIATES, GEOTECHNICAL CONSULTN)'TS, INC. All righlr mrrved. Rcpmduction ofmy pad ofUtis docurncnt without 
the rm.nm pcrmisrion of BSK is prohibited. 

J:\40\01\0822 A p a  Fna LESALpl.wpd 

A California Corporalion 

5eotechnical Engineering - Engineering Geology . Environmental Services - Construction Inspeclion 8 Testing . Analytical Testing 
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PHASE I ENVIRONMENTAL SITE ASSESSMENT REPORT 
AGUA FRIA - 3,200 ACRES OF GRAZING LAND 

STATE HIGHWAYS 33 AND 152 
LOS BANOS, MERCED COUNTY, CALlFURNU 

1.0 INTRODUCTION 
This report presents the results of BSK & Associates' (BSK's) Phase I Environmental Site 
Assessment (ESA) of a property known as Agua Fria located in western Merced County. 
The ESA was conducted for Donn R. Campion (Client) in accordance with the scope of 
services presented in BSK's proposal 01-40-0822, dated May 14,2001in conjunction with 
the owner's proposal for mitigation banking at the Site. Mitigation banking is an approved 
method' for compensating for unavoidable impacts to wetlands areas associated with 
development of a property. Mitigation banks are designed to create, restore, andfor enhance 
large, ecologically important properties in advance ofpermittedimpacts at asuitablelocation 
removed from the property to be developed. Based upon the type, size, and function of the 
improvements, the bank is authorized by the regulatorylresource agencies to sell a certain 
number of credits. 

2.0 OBJECTIVE 
The objective of the ESA was to identify and evaluate conditions at the Site and properties 
located within an approximate %-mile radius of Site boundaries (Vicinity) with regard to 
possible sources of recognized environmental conditions (RJ3Cs) which may have impacted 
the Site. Recognized environmental conditions are defined by the American Society for 
Testing and Materials (ASTM) as the presence or Likely presence of any hazardous 
substances or petroleum products on a property under conditions that indicate an existing 
release, a past release, or a material threat of a release of any hazardous substances or 
petroleum products into structures on ihe property or into the ground, groundwater, or 
surface water of the property (ASTM, 2000).' 

' The term "recognized environmental condition" includes hazardous substances or petroleum products 
even under conditions in compliance with laws. The term is not intended to include de minimis conditions that 
generally do not present a material risk of harm to p~bl i c  health or  the environment and that generally would not be  
the subject of  an enforcement action ifbrought to the attention of appropriate governmental agencies. 

1:\40\01\0822 Agua Fria LESAlqtwpd 1 Junc 1.2001 
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3.0 SCOPE OF ASSESSMENT 
BSK's scope of services consisted of: 

Acquiring information regarding land-use history and development of the Site and 
adjacent properties, and interviewing property owner representatives. 

Reviewing readily available local State and Federal sources of h o w n  or potential 
hazardous waste sites for the Site and Vicinity. 

0' Conducting a reconnaissance of the Site and a review of properties immediately 
adjacent to the Site including documentation of Site general conditions and 
recognized environmental conditions. 

. ~ r , e ~ & &  this report of @dings . and . conclusions. 
. . .  

The ESA was conducted in general recognition of, as opposed to strict adherence to, the 
ASTM Standard. It did not include collection and laboratory analyses of Site soil or 
groundwater samples, analyses for the presence of ACBMs or lead-based paint, nor 
evaluation of the presence of radon gas. 

4.0 SITE LOCATION AND DESCRIPTION 
The Site consists of about 3,200 acres ofundeveloped (grazing) land located in the foothills 
of the Diablo Range to the southwest of the Intersection of State Highways 33 and 152 about 
6 miles west-southwest of Los Banos (Figure 1, Vicinity Map). Additional pertinent 
information regarding the Site properties is as follows. 

Current Owner: Donn R. Campion 

Geographic Coordiizates: Sections 28 through 33, incl., TlOSR9E and 
Sections 4,5 and 6, 11 S/9E, MDB&M 

Assessor Parcel Nos.: 78-190-026, -029, -030, & -033, and 
88-010-004 & -005 

J:MO\Ol\ORZ2 Agua Fria LESALpl.wpd 
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5.0 SITE AND VICINITY CONDITIONS 
The topography ofthe Site and Vicinity are combination ofrelatively flat areas (to the north 
of the Sitc) and rolling hills in remaining areas (Figure 2, Site Plan). Site ground surface 
elevations range from about 390 feet, USGS datum in the northeast portion to about 950 feet 
in the soutliwest comer. Several unnamed, northeast-trending ephemeral stream channels 
traverse the Site. 

Shallow soils of the Site are classified as "O'Neil-Appolo" which consist of deep soils on 
gently sloping to steep soils (foothills) that have high organic content and derived dominantly 
&om shale and sandstone (USDA, 1990). The characteristic plant communities are soft chess 
and wild oats. 

Available public agency groundwater maps do not extend into the area of the Site due to lack 
of groundwater level data. Review of available data on the Department of Water @WR) 
resources web site (http://well.water.ca.gov) found that, for the nearest water well to the 
(State Well 1OSl09E 20 EO1 located about %-mile north of the Site), the depth to water at the 
time of the most recent measurement (October 1969) was about 35 feet. 

6.0 SITE HISTORY 
Information on the history of the Site was obtained through interviews with owner 
representatives and review of historic land use maps and aerial photographs. Due to the 
absence of development at the Site, no effort was made to obtain and review landuse maps, 
Sanbom maps (fire insurance rate maps which often contain information on site structural 
features and fuel storage facilities), building permits, or business directories. 

6.1 Interviews 
Tom Miller (agent of Client) was interviewed at the time ofthe Site reconnaissance (Section 
7.0) and he is generally familiar with historical Site usage. Information obtained from Mr. 
Miller is as follows. 

- The Site has historically consisted of grazing land. Acquisition of Site properties by 
Mr. Campion commenced in the early 1970s and the final parcel was purchased in the 
early 1990s. 
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- Site development is limited to a few water wells (electric or windmill driven), a few 
historic homesteads, a wind farm (series of wind turbines connected to power lines 

I and transformers) and roads (im5roved and unimproved). The wind farm, which 
encompasses a relatively small portion of the Site, was completed in 1983 and was 
operated for only about one month. 

- Exploration for materials for use in construction of the San Luis Reservoir (located 
a few miles northeast of the Site) was conducted over a small area in the northeast 
portion of the Site in the early 1960s. 

- Vehicular travel to the Site has been limited by fencing and the secured gates at the 
roads which enter the Site. 

6.2 Land Use Maps and Aerial Photographs 
DWR land-use maps for the years 1957,1974,1987 and 1995, and aerial photographs used 
by DWR in conjunction with survey mapping were reviewed. At the time of each survey, 
all areas of the Site were classified as "native vegetation." Man-made features of the Site 
which were discernible on the aerial photographs include roads, a small homestead in the 
south-central portion ofthe Site (eachphotograph), an area exhibiting soils excavation in the 
northeast portion of the Site (the area for exploration ofmaterials for dam construction, 1974 
and subsequent photos), and the wind farm and associated power lines and transformer 
station (1 987 and 1995). 

7.0 FIELD OBSERVATIONS 
A review of the Site and properties adjacent to the Site was conducted by BSK Senior 
Environmental Engineer, C. Scott Smith on May 22,2001. During the reconnaissance and 
review of adjacent properties, BSK was accompanied by Mr. Miller. The review was 
conducted along roads which Inverse the Site, from selected hilltops, and on foot at selected 
areas. Selected photographs of the Site taken during t l~e  reconnaissance are presented as 
Figure 3. Access to the Site is limited to Jasper Sear Road, which is paved and connects with 
State Highway 152 about 1 mile north of the Site. 

June 1.2001 
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7.1 Site Reconnaissance 
The abandoned wind farm is located over portions of the north-central and east-central 
portions ofthe Site. Many of the turbines have been removed (Figure 3, No. 3). Turbines are 
absent of hydraulic fluids. NO other waste disposal areas were observed onsite. A 
transformer station forthe wind farm (Figure 3, NO. 1) contained several drums of mineral 
oil (which is nonhazardous) in a designated area (Figure 3, No. 2) and no indication of oil 
spillage was observed. Based on labels placed on electrical panels, the transformers were 
inspected by PG&E in 1994 at which time no PCBs are reported to have been present. 

An abandoned farmstead was observed in the south-central portion of the Site (Figure 3, 
No. 4). The main structure (an apparent abandoned residence) and a small, what appears to 
be, abandoned pump house for an abandoned water well (Figure 3, No. 5) were observed 
to be absent of he l s  or chemicals or waste materials of concern. It is not clear if the 
abandoned well was electric powered or driven by a wind mill. A corral adjoins the 
shctures and a few cows present. 

A pond fed by a spring is present a few hundred feet south of the farmstead. No other 
flowing or standing waters were observed onsite. 

.- 

The remainder of the Site consists of grazing land and roads. Several ephemeral stream 
channels are present onsite and, at areas which were reviewed, no soils discoloration, other 
indications of chemicals disposal, waste disposal, or alternation of drainage patterns were 
observed (Figure 3, No. 6). 

7.2 Adjacent Properties 
Properties adjacent to the Site consist of grazing land, cropland (avineyard) and a substation. 
From the roads travels and onsite hill top areas, no chemical storage areas, waste disposal 
sites or other features which appear to have the potential were observed. 
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8.0 REGULATORY REVIEW 
Phase One, Inc. of Aliso Viejo, California was retained by BSK to perform a regulatory 
records search for Site and Vicinity properties that are contained on the below indicated 
USEPA and State of California lists. The Appendix contains a description of the USEPA 
and State regulatory programs associated with the lists reviewed. The Site and Vicinity 
properties are not currently on the following lists: 

- USEPA 

- Resoz~rce Colzservaiion and Recovely Act, Generators (RCRA Gen) 

- RCRA- Violators 

- RCRA -Hazardous Waste Treatment, Storage or Disposal Facilities (RCRA-TSD) 

- Comp7-ehensive Environmental Response, Compensation, and Liability Information 
System (CERCLIS) 

- National Emergency Response Notijication System 

- Natio?zal Prioriiy List W L )  

- Emergency Response Notification System (ERNs) 

State of Cal~yornia 
- CalSites 

- The Hazardotrs Waste and Substances Sites List rCo?-tese List) 

- State CERCLIS 

- Leaking Underground Storage Tanks Invelztoly System (ZUSTIS) 

- Annzral Work Plan (A W, fornzerly the Bond Expenditure Plan) 

- Well Investigation Program (ABI 803) 

- Solid Waste I?fornzation System (SWIS) 

- Solid Waste Water Quality Assessnzent Test (SWAT) 

- Toxic Pits Cleanzlp Act (TPCA) 

1:\40\01\0822 Aguv Fria LESALpLwd 6 
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9.0 SUMMARY OF FINDINGS 
Based on BSK's reviews and inquiries, historical usage of the Site has largely been limited 
to cattle p i n g .  Other features are currently limited to an abandoned wind farm, roads, and 
a few wind mills and storage tanks for stock watering. The Site and Vicinity properties are 
not currently listed on the regulatory agency program lists reviewed. No recognized 
environmental conditions were identified at the Site. NO activities were identified on 
adjacent properties which appear to have the potential to environmentally impair the Site. 

10.0 LIMITATIONS 
This report has been prepared for the exclusive use of Client, Mr. Miller and agencies 
involved in the plaunedmifigation banking program. It is strictly prohibited for others to use 
or rely on the information contained in this report unless given express written consent by 
BSK. This report has been prepared in accordance with generally accepted methodologies 
and standards of practice in the area, limited to the Scope of Assessment stated herein. No 
other w m t y ,  either express or implied, is made as to the findings or conclusions included 
in this report. 

The findings and conclusions presented are based on field review and observations, and on 
data obtained from the sources listed in the report, and are valid as of the present. The 
passage of time, natural processes or human intervention on the Site or nearby properties and 
changes in regulations can cause changed conditions which can invalidate the findings and 
conclusions presented in this report. This report provides neither certification nor guarantee 
that the property is fiee of hazardous substance contamination. 

BSK &Associates 
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PHASE I ENVIRONMENTAL SlTE ASSESSMENT 

AGUA FRIA - 3,200 ACRES OF GRAZING LAND LOCATED NEAL 
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FIGURE 3 
BSK 01-40-0822 
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Summary of Regulatory Agency Program Lists 
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APPENDLX 
SUMMARY OF REGULATORY AGENCY PROGRAM LlSTS 

The summaries of regulatory program lists herein do not present legal opinions. An attorney was not 
contacted regarding these summaries or their ramifications on real property transfer. 

USEPA LISTS 

CER CLIS 
The Comprehensive Euvkonmental Response Compensation and Liability Act (CERCLA or "Superfund"), 
42 USC Section 9601, was passed in 1980 to provide for aFederal response to hazardous substances in the 
environment. 

CERCLIS list is a database used by the USEPA to track activities conducted under its Superfund Program. 
Sites which come to EPA's attention that may have a potential for releasing hazardous substances into the 
environment are added to the CERCLIS inventory. 

lVPL 
The USEPA has prioritized sites with significant risk to human health and the environment. These sites may 
receive remedial funding underthe Comprehensive Environmental Response Conservation and Liability Act 
(CERCLA). 

. RCRA-TSD 
The RCRA-TSD data base includes regulated facilities that have notified the USEPA which treat, store, or 
dispose of hazardous wastes. 

RCRA-Gen 
The RCRA-Geu data base includes regulated facilities that have notified the USEPA which generates 
hazardous wastes. 

RCRA Violators 
RCRA urovides for "cradle to gnve" regulation oihazardous wastes. Evaluation of potential violations, - - 

ranging fiom manifests requirements to hazardous waste discharges in conducted by the USEPA. 

m s  
ERNS are a national database of reported releases of hazardous waste substances. 
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STATE OF CALIFORNIA LISTS 

rnJ 
The Hazardous Waste and Substances Sites List (Cortese List) was consolidated by the Office of Permit 
Assistance, within the Office of Planning and Research. The list is a compilation of information held by 
various state regulatory agencies about properties or wells within California that have confirmed 
contamination. 

The Hazardous Substance Account Act (adopted in September, 1981) is somewhat analogous to the 
CERCLAand createsaprovisionforthe State, asrepresentedbytheDepartmen1 ofToxic Substance Control 
(DTSC) Annual Work Plan (AWP) (formerly known as Bond Expenditure Plan), to respond to hazardous 
substaucereleases, provide personal compensation forlosses related to exposure, and make available to the 
State adequate funds to meet Federal responsibilities mandated by CERCLA. 

The Hazardous Substance Account Act requires that the DTSC develop a site specific expenditure plan as 
thebasis for an appropriation ofHazardous Substance Cleanup Bond Act funds. The Plan is a five-year plan 
which lists sites that are in various stages of classification relative to the DTSC's Abandoned Sites 
Assessment Program or Site Evaluation Program (SEP). The SEP is responsible for identifying and 
evaluatingpotential hazardous waste sites. The database employed forthe SEP is known as the Abandoned 
Sites Program Information System (ASPIS). Sites listed have generally been identified from the ASPIS as 
havingknown contamination. Sites named on the ASPIS list will only be named in the AWP if a health risk 
is considered significant by the DHS. 

Underthe CalifomiaHealth and Safety Code, theDTSC has the authority to impose land-userest~ictions on: 

- "Hazardous waste property" (land on which hazardous waste has been deposited and which creates 
a significant existing or potential hazard to present or future public health or safely) or 

- "Border zone property" (property located within 2,000 feet of a "hazardous waste property"). 

CalSites 
The Historical Abandoned Site Survey P r o m  maintained by the DTSC identifies certain potential 
hazardous waste sites. These site determinations were generally not made via sampling and site 
characterization. They weremade as a result of file searches and drive-by surveys. Some of the sites may 
have had a site inspection and sampling. 

The ASPIS database, currently known as CalSites, contains a listing of sites which either have been or are 
under investigation by the DTSC or other regulatory agencies. The information has been compiled into this 
database by the CalEPA in accordance with Section 253596 of the California Health and Safety Code. 
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AWP 
TheHealth and Safety code, as amended by AB129, requires theDTSC to develop asite-specific expenditure 
plan as the basis for an appropriation of California Hazardous Substance Cleanup Bond Act of 1984 funds. 

DTSC is also required to update the report annually and report any significant ustments to the Legislature 
on an ongoing basis. The plan identifies California hazardous waste sites targeted for cleanup by responsible 
parties, the DTSC and the USEPA over the next five years. 

The Hazardous Waste and Substances Sites list (Cortese List) was consolidated by the Office of Permit 
Assistance, within the Office of Planning and Research. The list is a compilation of information held by 
various state regulatory agencies about properties or wells within California that have c o n k e d  
contamination. 

m T  
This program, provided for under the Calderon legislation (Section 13273 of the Water Code), requires 
disposal sites with more than 50,000 cubic yards of waste provide sufficient information to the Regional 
Water Quality Control Board (CRWQCB) to determine whether or not the site has discharged hazardous 
substances. Facilities or sites areranked within each region on a scale of 1-15 according to priority. The 
SWAT targets sites where there is a possible risk of hazardous waste escaping fiom landjills, threatening 
both water and air quality. 

m s  
As IeRislatedunder the Solid Waste Management and Resource Recovery Act of 1972, the California Waste - 
Management Board maintains lists of certain facilities, i.e. Active solid waste disposal sites, Inactive or 
Closed solid waste disposal sites and Tmsfer facilities. 

L UFTIS 
The Leaking Underground Storage Tanks Information System is maintained by the State Water Resource 
Board pursuant to Section 25295 of the Health and Safety Code. 

TPC/1 
The Toxic Pits Clean-Up Act places limitations on ihe discharge of liquid hazardous wastes into surface 
impoundments, toxicponds, pits and lagoons. The list of TPCA sites was maintained by the CRWQCB and 
is no longer updated. 

Drinking Wafer Promam 
The program is a compilation of well water quality data collected by the Department of Health Senices to 
satisfy EPA requirements of the Safe Drinking Water Act. 
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EDAW  Villages of Laguna San Luis FEIR 
Comments and Responses on the DEIR 4-448 County of Merced 

LETTER 42 

Don R. Campion 
September 10, 2007 
 

42-1 The comment provides context and serves as an introduction to the more detailed comments that 
follow. 

42-2 The commenter suggests adding language to the text of the DEIR regarding his proposed Agua 
Fria Project. The Agua Fria Project is not a project evaluated under the Community Plan. While a 
portion of the development proposed under the Agua Fria Project would be located within the 
Community Plan boundaries in the area identified as Urban Reserve, at the time the DEIR was 
prepared, there were no specific land use proposals for this area. Subsequent to preparation of the 
DEIR, a guidance package for the Agua Fria Project was submitted to the County for review.  

The Community Plan included an area of approximately 926 acres as Urban Reserve. This land is 
located in the southern portion of the project site east of the proposed open space corridor. This 
designation is intended to identify land that could in the future be developed with urban land uses 
subject to the goals and polices of the Community Plan and County General Plan. The urban 
reserve area is also being analyzed for its potential to be included in a Kit Fox Conservation Plan. 
While no specific land use proposals for this area were submitted at the time the DEIR was 
prepared and circulated, the DEIR did consider the environmental effects of development of this 
area with very low density and low density residential land uses (see Table 3-1 of the DEIR). A 
total of 1,509 housing units would be developed on approximately 400 acres. In addition to 
consideration of development within the Urban Reserve area, because the County was aware that 
an Agua Fria Project proposal may be submitted, the DEIR included the Agua Fria proposal in 
the evaluation of cumulative impacts.  

It appears that the commenter is requesting that the text of the DEIR be changed to incorporate 
past history regarding the Agua Fria Village area as it relates to water supply planning. It is not 
entirely clear what the purpose of these statements would be or how these statements would 
enhance analysis provided in the DEIR. Therefore, no changes to the text of the DEIR have been 
made. 

42-3 The commenter suggests adding language to clarify information regarding kit fox corridors in the 
project area. The information provided by the commenter is unclear. Regarding a full description 
of existing habitat corridors and preserves for kit fox in the project area, please refer to Section 
5.8, “Biological Resources,” of the DEIR. 

42-4 The commenter suggests adding text to the DEIR describing his intention to develop his property. 
Exhibit 3-4 of the DEIR presents the proposed open space components of the project site as well 
as identifies areas with development constraints (e.g., areas with greater than 30% slope, utility 
transmission corridors). The areas identified as Urban Reserve are not considered as open space 
except to the degree that there are existing utility corridors on this land that would remain in open 
space as a requirement of the service agencies. The DEIR properly assumes that development 
would occur within the Urban Reserve area as described in response to comment 42-2. 

42-5 The commenter again suggests adding language to the DEIR regarding his proposed Agua Fria 
project. It is unclear how the suggested language would enhance the content of the DEIR. 
However, it is acknowledged that the proposed Agua Fria project (as defined in the Agua Fria 
Guidance Package) would develop a portion of the Urban Reserve area. As described in response 



Villages of Laguna San Luis FEIR  EDAW 
County of Merced 4-449 Comments and Responses on the DEIR 

to comment 42-2 above, the DEIR has evaluated the impacts of proposed development of the 
Urban Reserve area. The Agua Fria project is a separate and independent project that will 
undergo a separate environmental review and entitlement process. Further, the Agua Fria project 
includes development on land that is not within the Community Plan area. The DEIR for the 
Villages of Laguna San Luis Community Plan is not intended to secure the development 
entitlements for the Agua Fria project. Rather, the DEIR evaluated a level of development for the 
Urban Reserve area only based on the best available information known at the time of 
preparation. The applicant for the Agua Fria project will need to prepare a separate and 
independent environmental analysis for the Agua Fria project prior to any development. Further, 
proposed development within the portion of the Community Plan would need to be consistent 
with the policies of the Community Plan and County’s General Plan. The DEIR has been 
prepared in compliance with CEQA and properly evaluates the proposed land uses as shown on 
the land use diagram (see Exhibit 3-3 of the DEIR).  

No changes to the text of the DEIR have been made. 

42-6 The commenter provides additional detail regarding the operational capacity of the Pachecho 
Wind Farm. This comment is acknowledged.  

42-7 The comment describes how a constraints analysis for the Agua Fria project should be 
characterized in the DEIR. This comment is acknowledged. Please refer to response to comment 
42-2 and 42-5.  

42-8 The commenter provides a copy of a Phase I environmental site assessment that has been 
prepared for the Agua Fria project including the Urban Reserve area. This comment is 
acknowledged. Based on review of the Phase I, no recognized environmental conditions were 
identified. This information does not change the analysis or conclusions of the DEIR, but is noted 
for consideration. 

42-9 The commenter states that the correct name for the “Campion Mitigation Parcel” identified in 
Section 4.8, “Biological Resources,” of the DEIR should be the Agua Fria Village Conservation 
Bank. This comment is acknowledged. All references to the Campion Mitigation Parcel are 
hereby noted for the record to refer to the Agua Fria Village Conservation Bank. 

42-10 The commenter provides an introduction to comments on the Villages of Laguna San Luis 
Community Plan. This comment is acknowledged.  

42-11 The commenter offers changes or clarifications to the text of the Community Plan. The 
Community Plan was prepared in close coordination with Merced County planning staff. The 
commenter’s requested changes are noted for consideration; however, because no specific 
comments on the DEIR analysis are offered, no further response is required. 
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LETTER 43 

Wells Fargo Bank  
Timothy Davies, Vice President and Regional Manager 
September 18, 2007 
 

43-1 The comment notes that natural gas is extracted from areas within Merced County and the DEIR 
should address the potential for oil and natural gas development on the project site. The proposed 
project would develop the project site with a mix of urban land uses and no mineral or natural gas 
extraction activities are proposed. However, the DEIR has been revised to identify that oil and 
natural gas production occurs in Merced County. This change is presented in Chapter 4.0, 
“Corrections and Revisions to the DEIR.” This change does not alter the analysis or conclusions 
of the DEIR. 

43-2 Appendix G of the CEQA Guidelines suggests that a lead agency should consider whether a 
project will “[r]esult in the loss of availability of a known mineral resource that would be of value 
to the region and the residents of the state.”  (CEQA Guidelines, App. G, Sec. X.)  No evidence 
suggests that the mineral resources at issue “would be of value to the region and the residents of 
the state.”  In fact, no evidence even demonstrates that any “known mineral resources” of any 
commercial value exist in the project area.  Several test wells have been established in the vicinity 
of the project and, to date, no mineral resources have been discovered.  It is therefore speculative 
to assume that valuable mineral resources exist in the project area.     

The California Supreme Court has held that a redevelopment plan need not consider the potential 
economic impact of the plan on a landowner resulting from the speculative possibility of 
commercial mineral deposits. (In re Redevelopment Plan for Bunker Hill Urban Renewal Project 
1B (1964) 61 Cal. 2d 21, 64.)  Similarly, “speculative possibilities are not substantial evidence of 
environmental impact[s]” under CEQA. (Citizen Action to Serve All Students v. Thornley (1990) 
222 Cal. App. 3d 748, 756.)  “In the absence of evidence establishing with some degree of 
reliability or certainty the existence of commercial [mineral] deposits under [a] project area … [, 
references made to] testimony on the general subject of the possibility of valuable deposits” is not 
sufficient evidence to establish an economic injury. (In re Redevelopment Plan for Bunker Hill 
Urban Renewal Project 1B, supra, 61 Cal. 2d at 64.)  This is also true under CEQA where “pure 
speculation with no evidentiary support” does not trigger environmental review. (Apt. Ass'n of 
Greater L.A. v. City of L.A. (2001) 90 Cal. App. 4th 1162, 1176, fn. 39.)   

Additionally, if a proposed project may cause economic consequences, but no significant 
environmental impacts, CEQA does not require that an EIR be prepared.  (Santa Monica 
Chamber of Commerce v. City of Santa Monica (2002) 101 Cal.App.4th 786, 799 (“[E]conomic 
impacts which do not contribute to or are not caused by physical impacts on the environment do 
not constitute substantial evidence.”)   Where appropriate a draft EIR may contain discussion of 
economic and social impacts of a project; by themselves, however, such impacts “shall not be 
treated as significant effects on the environment.”  (CEQA Guidelines, Section 15131, subd. (a).)  
Theoretical economic interests derived from the speculative possibility of commercial mineral 
deposits do not require analysis under CEQA. 

No additional analysis is required.  No changes to the Community Plan are required. 



MartinA1
Line

MartinA1
Line

MartinA1
Text Box
44-1

MartinA1
Text Box
44-2

MartinA1
Text Box
EDAW                                                                                                                                                            Villages of Laguna San Luis FEIRComments and Responses on the DEIR                                          4-453                                                                             County of Merced



EDAW  Villages of Laguna San Luis FEIR 
Comments and Responses on the DEIR 4-454 County of Merced 

LETTER 44 

Mark Drottz 
Undated 
 

44-1 The commenter expresses concern with the growth and states that high density uses should be 
moved closer to the reservoir. Please refer to Master Response 2. 

44-2 The commenter inquires as to water supply sources to serve the project. The project’s water 
would be provided by the San Luis Water District through its existing and proposed water supply 
entitlements (see Section 5.7, Utilities and Service Systems,” of the DEIR).  
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5 REVISIONS TO THE DEIR 

5.1 INTRODUCTION 

This chapter includes revisions to the text of the DEIR subsequent to its publication and public review. Changes 
are presented in the order in which they appear in the DEIR and are identified by page number. Revisions are 
shown as excerpts from the DEIR text, with strikethrough (strikethrough) text for deletions and underlined 
(underlined) text for additions. 

5.2 REVISIONS TO THE DEIR 

CHAPTER 3, PROJECT DESCRIPTION 

Page 3-4, bullets 8 and 14 are hereby revised as follows: 

► Develop a project that provides sufficient residential, commercial, and office/industrial land uses that long-
term dependency upon vehicular travel to areas outside the community. 

► Develop a project that provides sufficient residential, commercial, and office/industrial land uses that reduce 
long-term dependency upon vehicular travel to areas outside the community. 

CHAPTER 5, SECTION 5.1, LAND USE 

Page 5.1-18, Mitigation Measure 5.1-2a (Billy Wright Landfill) is hereby revised as follows: 

Implementation Plans shall include the preparation of a detailed plan that identifies the specific design elements 
and/or actions that would be implemented to minimize potential land use conflicts between the Billy Wright 
Landfill and proposed residential land uses. The plan shall be submitted to Merced County for review and 
approval. At a minimum the plan shall demonstrate to the County’s satisfaction that potential land use conflicts 
between the landfill and proposed sensitive land uses (e.g., residences, schools) are minimized to the maximum 
extent practicable and consistent with County and State policies and shall include: 

a. Establishment of appropriate minimum buffers between the edge of the landfill disposal area and proposed 
residences. The Community Plan provides for a minimum of a 300-foot buffer between the landfill property 
disposal area and proposed sensitive land uses. The appropriateness of this buffer distance shall be determined 
in consultation with the County Planning Department and Public Works Department and shall take into 
consideration the final adopted plans for the operational footprint of Billy Wright Landfill. Additional buffer 
distance may be required to provide sufficient distance between landfill operations and adjacent residences 
such that odor and noise impacts would sufficiently attenuate to levels that would not create land use conflicts 
(e.g., noise levels below county standards, odors barely perceptible) conflict with county noise level 
standards; 

b. Identify Llandscaping features (e.g., berm, trees, shrubs) that would be implemented along the edges of the 
landfill property but within project boundaries that would visually screen direct views of the landfill from 
proposed residences; and, 

c. Title notification to residential buyers within 1,000 feet of the active landfill disposal area that a landfill 
currently operates within the area and that residents/occupants could, at times, be subject to nuisance effects 
associated with landfill operations including intermittent noise, odors, and vectors. 
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Page 5.1-19, Mitigation Measure 5.1-2b (Billy Wright Landfill) the first paragraph is hereby 
revised as follows: 

For all proposed residential and other sensitive land use areas (e.g., churches, hospitals, schools) located south of 
SR 152 at the eastern and southern edge of the Community Plan area, one or more of the following options may 
be used to create a minimum a 100-foot buffer between the intensive agricultural operations parcel property line 
(e.g., row crops, vineyards) and habitable structures within the Plan expansion area: 

CHAPTER 5, SECTION 5.3, GEOLOGY AND SOILS 

Page 5.3-12, discussion under Mineral Resources is hereby revised as follows: 

Mineral extraction is currently limited in Merced County to sand and gravel operations. Active mining is 
occurring in concentrated locations on both the east and west sides of the County in the alluvial flood plain 
deposits of the Los Banos Creek and the off-channel flood plain of the Merced River (Merced County 1990). 

Sand and gravel operations have the greatest potential for commercial utilization in unincorporated areas of 
Merced County, as these are the most valuable mineral resources in the County. Sand and gravel are created from 
years of mountain erosion and from seasonal storms that result in rapid stream movement. Approximately one 
million tons are mined annually, primarily from streambeds and flood plain deposits. Other local mineral 
resources include gypsum, found west of the San Joaquin River, and Diatomite. The upstream damming of 
watercourses in Merced County has significantly reduced the replenishment of sand and gravel. Therefore, once 
extracted, mineral resources are considered to be non-renewable (Merced County 1990). 

The project site is located in an area designated by the County General Plan as having potential for sand and 
gravel resources. Numerous other potential sand and gravel mining sites are located throughout the County. The 
closest active mining sites are located south of the project site on the westside of Canyon Road on Los Banos 
Creek and east of I-5 on Los Banos Creek (Merced County 1990). 

The project area does not contain any state-designated Mineral Resources Zones according to maps prepared by 
the State Mining and Geology Board. The site is underlain by interbedded lenses of silty clay, clayey silt, silty 
sands, sandy silt, sandy clay, clayey sand, and gravelly sand. There are no economically viable deposits of clean 
sand or gravel that would be useful to extract for riprap, aggregate, or other industrial uses. 

Oil and natural gas extraction also occurs in Merced County. According to the California Department of 
Conservation (CDC), there is one producing natural gas well in Merced County. Between January and June 2007, 
Merced County has produced 108,958 thousand cubic feet (Mcf) of natural gas (CDC 2007a). However, CDC 
identifies more than one hundred wells across Merced County that have been plugged and abandoned. The project 
site does not contain any operational natural gas extraction wells; however, two wells within 2 miles of the project 
site have been plugged and abandoned (CDC 2007b). 

Page 5.3-31 and 5.3-32, analyses of potential impacts to mineral resources (Impact 5.3-7, 
Potential Removal of Mineral Resources) is hereby revised as follows: 

The project site is located in an area designated by the County General Plan as having potential for sand and 
gravel resources. Numerous other potential sand and gravel mining sites are located throughout the County. The 
closest active mining sites are located south of the project site on the westside of Canyon Road on Los Banos 
Creek and east of I-5 on Los Banos Creek. 

The project area does not contain any state designated MRZs according to maps prepared by the State Mining and 
Geology Board. The site is underlain by interbedded shale and sandstone of the Great Valley Sequence that typically 
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do not yield rock suitable for riprap, aggregate, or other industrial uses. Conglomerate lenses that may yield rock 
suitable for such uses do occur locally, but do not occur in quantities large enough to be economical to extract.  

Merced County is a producer of natural gas and the project area has a history of natural gas production as 
represented by two wells within 2 miles of the project site that have been plugged and abandoned. Oil and gas 
wells are currently allowed with approval of an Administrative Permit on properties zoned for agricultural land 
uses (i.e., A-1, A-2, A-1-40). Implementation of the project would rezone agricultural land to zoning designations 
consistent with the proposed development plan. As a result, oil and gas operations would not be an allowable use 
on the project site and would remove future possibilities for exploring, mining, or producing natural gas on the 
site. However, numerous other areas in Merced County would remain zoned for agricultural land uses and would 
allow for oil and gas well production.  

Because the project area does not contain any state designated MRZs and the project site does not currently 
produce oil or natural gas, and there are sufficient areas located in other parts of Merced County for oil and gas 
exploration, Therefore the project would have no a less-than-significant impact on known mineral resource 
recovery sites and oil and gas production. 

Page 5.3-24, Mitigation Measure 5.3-1 is hereby revised as follows: 

a. Before submittal of a tentative map application, the applicant(s) shall obtain the services of a qualified, 
licensed geotechnical engineer to perform a seismic study for areas of the project site not previously studied. 
The study shall include calculation of seismic shaking hazards using the appropriate computer modeling 
software, and shall include specific structural design recommendations designed to minimize potential 
damage to buildings and pipelines from seismic events. The study shall also include an examination of the 
traces of the O’Neill Fault System at the project site, including surface reconnaissance, and shall make 
recommendations for building foundation and pipeline design accordingly. All appropriate design 
recommendations included in the site-specific seismic study shall be implemented during the project design 
and construction phases. 

b. The project applicant(s) shall modify the Villages of Laguna San Luis land use plan such that structures 
intended for human occupancy shall not be constructed within a 100-foot-wide no building zone over the 
O’Neill Fault traces, as shown in Exhibit 5.3-3. This mitigation measure is based on the available information 
in the geologic literature and on the surface investigation performed by Hydro-Geo Consultants (1990). 
However, following completion of the seismic study required in (a) above, the no building zone may be 
modified if recommended by the geotechnical engineer. 

c. To minimize potential damage from unstable soil (landslides) at the project site, the project applicant(s) shall 
hire a qualified, licensed geotechnical engineer to map areas with clay-rich, weak soil, and high groundwater 
conditions prior to submittal of tentative subdivision map applications. These areas either be engineered to 
mitigate the impacts of such conditions or shall not be developed and shall be retained as natural open space. 

d. Prior to submittal of tentative map implementation plansapplications, the project applicant shall obtain the 
services of a qualified, licensed geotechnical engineer to prepare a comprehensive final geotechnical report 
for the entire project site with specific design recommendations sufficient to ensure the safety of soil 
conditions, project structures, and site occupants. Prior to approval of final maps, the project applicant shall 
obtain the services of a qualified licensed geotechnical engineer to prepare a final geotechnical report for the 
area included in such final map. The report shall include project design and construction recommendations to 
address: 

► site preparation and grading, including surface and subsurface prep work, engineered fill materials, fill 
placement and compaction, trench backfill, and surface drainage; 

► foundation requirements specific to the location of each component of the proposed project; 
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► concrete slabs-on-grade, both interior and exterior; 

► retaining and below grade walls; and 

► pavements. 

It is the responsibility of the developer to provide for engineering inspection and certification that earthwork 
has been performed in conformity with recommendations contained in the report. Prior to earthmoving 
activities, the approved project design plans and specifications, including grading and foundation plans, shall 
be reviewed by a qualified geotechnical engineer approved by the County. This review shall be completed to 
assess the extent to which the recommendations in the final geotechnical report are appropriate and sufficient 
for construction of the buildings described in the final project design plans. 

Page 5.3-32, Mitigation Measure 5.3-8 is hereby revised as follows: 

a. Before the start of any earthmoving activities, the applicant shall retain the services of a qualified 
paleontologist or archaeologist (e.g., a person with a college degree in either paleontology or archaeology 
with at least 3 years of work-related experience) to prepare and present a training session for all construction 
personnel involved with earth-moving activities. This training shall be conducted on or near the project site. 
During the training, construction personnel shall be informed of the possibility of encountering fossils, the 
appearance and types of fossils likely to be seen during construction activities, and proper notification 
procedures should fossils be encountered.  

b. If paleontological resources are discovered during earth-moving activities, the construction crew shall 
immediately cease work in the vicinity of the find and the County Planning Department shall be notified. The 
project applicant shall retain a qualified paleontologist to evaluate the resource and prepare a proposed 
mitigation plan in accordance with SVP guidelines (1995), which shall submitted to the applicant and the 
County for review and approval. The proposed mitigation plan may include a field survey, construction 
monitoring, sampling and data recovery procedures, museum storage coordination for any specimen 
recovered, and a report of findings. Recommendations determined by the lead agency to be necessary and 
feasible shall be implemented before construction activities can resume at the site where the paleontological 
resources were discovered. 

CHAPTER 5, SECTION 5.4, PUBLIC HEALTH AND HAZARDS 

Page 5.4-16, Mitigation Measure 5.4-3 is hereby revised as follows: 

a. Prior to excavation, trenching, or grading within 500 feet of fuel or natural gas pipeline corridors that traverse 
the project site, the applicant shall prepare a preliminary site assessment. The site assessment shall be 
prepared by a qualified professional in compliance with the requirements of the State Fire Marshal. If 
contamination is identified, investigation and remediation shall be undertaken by Tidewater Oil, Union Oil, 
Standard Pacific Gas-Chevron, and PG&E in accordance with the requirements of the State Fire Marshal and 
the Central Valley RWQCB before construction. 

b. Prior to excavation, trenching, or grading within 500 feet of fuel, natural gas, or water pipeline corridors that 
traverse the project site, the applicant shall prepare a pipeline risk analysis that identifies: 

► The events that could lead to a pipeline leak/rupture and ignition of the product; 

► The probability or frequency of such events; the consequences of such events; 

► The annual individual risk (expressed as probability of being exposed to a fatal hazard over a one-year 
period) associated with leaks or ruptures and explosions at varying distances from the pipelines; and 
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► The recommended setbacks to avoid individual risks. 

A copy of the pipeline risk assessment shall be provided to Merced County for review. Based on the pipeline 
risk assessment, all specific design measures recommended to reduce potential hazards from fuel, natural gas, 
or water pipeline corridors shall be implemented. For each phase that includes a school facility, the project 
applicant shall designate school sites based on the pipeline risk assessment and CDE school siting criteria, 
which requires a minimum setback of 1,500 feet of the easement of an aboveground or underground high-
pressure gas pipeline that can pose a safety hazard. Merced County shall ensure all specific design measures 
are met prior to approval of any tentative maps. 

c. Prior to any site work for each Implementation Plan that would involve grading or construction within 500 
feet of the crude oil or natural gas pipelines, development plans shall be submitted to the pipeline owner 
(Tidewater Oil, Union Oil, Standard Pacific Gas-Chevron, and PG&E) for review and approval. No grading 
or construction activities shall occur until approval is received from the pipeline owners. 

CHAPTER 5, SECTION 5.7, UTILITIES AND SERVICE SYSTEMS 

Page 5.7-26, Mitigation Measure 5.7-4 is hereby revised as follows: 

Prior to approval of final maps, the project applicant shall consult with the SLWD and may select a PUC 
regulated wastewater service provider who will identify the proposed timeline of construction of the wastewater 
treatment plant that would serve the project. Alternatively the SLWD may provide this service. Approval of any 
tentative final map or conditional use permit shall not occur until the selected wastewater service provider has 
confirmed that adequate wastewater treatment and distribution facilities would be in place and available to serve 
the proposed development at the time the first occupancy permit for each tentative map is issued. 

CHAPTER 5, SECTION 5.8, BIOLOGICAL RESOURCES 

Page 5.8-28, Mitigation Measure 5.8-1 is hereby revised as follows: 

a. To mitigate impacts to San Joaquin kit fox, the project applicant may elect to seek authorization for incidental 
take under Section 10(a) of ESA, or if it is determined that any federal action is required to implement the 
project, incidental take authority could also be obtained via the ESA Section 7 process. If there is no federal 
nexus, the project applicant may chose to mitigate impacts to San Joaquin kit fox by preparing a 
comprehensive San Joaquin kit fox conservation strategy that includes avoidance, minimization, and 
compensation measures that fully mitigate the impacts and ensures that no take of San Joaquin kit fox results. 
The conservation strategy shall not conflict with the goals and objectives of the Santa Nella HCP. Any take of 
San Joaquin kit fox would require prior approval by DFG and USFWS in compliance with CESA and ESA. 

On-site Habitat Protection and Enhancement 

1. The project applicant shall designate 1,059 acres of on-site open space as a kit fox open space preserve 
(Exhibit 5.8-5). The preserve shall consist of the ½ to 1 mile wide swath of grasslands near the center of the 
project site that currently provides north-south habitat connectivity. The 215 acres within this open space 
preserve that are privately owned and not currently protected shall be put under a perpetual conservation 
easement, which shall be held and managed by a non-profit entity, approved by USFWS, whose primary 
objective is habitat management. The County and the project applicants shall consult with State Parks to 
examine options for identify a closure plan and timeline for the OHV park located west of Jasper Sears Road 
within the designated preserve area. The plan shall identify a restoration plan for returning the disturbed 
portions of the OHV park to grassland habitat suitable for kit fox use and movement. At a minimum, the 
habitat should be restored to conditions that are similar to habitat located to the north and south of the OHV 
park. The closure of the OHV Park shall occur prior to buildout of the CSP area. Similarly, the County and 
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project applicants shall coordinate with PG&E and USBR to identify a plan and timeline for permanent 
protection (conservation easements) and management of grasslands under their ownership in the kit fox open 
space preserve (this is excluding the existing PG&E substation). Permanent preservation of these lands 
through establishment of conservation easements shall occur prior to buildout of the CSP area. All lands 
under conservation easement shall be managed consistent with an adaptive management plan that provides for 
the long-term viability of the preserve for kit foxes. The plan shall include, but not be limited to, specific 
measures for controlling stray and feral dogs (e.g., patrolling the conservation areas, capturing stray and feral 
dogs and transporting them to the local animal shelter).  

Prior to any project-related impacts to kit fox habitat within the SUDP, the County will obtain documentation 
from DFG and USFWS that the project is in compliance with the state and federal Endangered Species Acts. 
Documentation may come in the form of incidental take authorizations or letters from the agencies indicating 
that take authorization is not necessary. 

2. The project applicant shall design and install kit fox crossings in appropriate locations along any newly 
constructed roads traversing potential kit fox movement corridors. Crossings shall be installed with the 
expansion of any existing roads traversing potential kit fox corridors, particularly SR 152. Crossings shall be 
designed based on the best scientific and technological information available at the time of design, in 
consultation with known kit fox experts, for the purpose of facilitating safe kit fox movement across these 
roads. No new road crossings shall be constructed within the kit fox open space preserve without consultation 
with USFWS. 

3. Chain-link fencing or other barriers identified through consultation with DFG and USFWS shall be erected 
between development and the kit fox open space preserve and land under the USBR California Aqueduct 
easement to limit use by people and pets of the preserve. 

4. All street lights shall be designed to shield lighting away from the kit fox open space preserve and land under the 
USBR California Aqueduct easement and to the extent practicable shall not be located along roads adjacent to 
preserve. When lighting must be placed along streets adjacent to kit fox open space preserve, it shall be placed 
only on the side opposite of the preserve. Installation of lighting shall not be permitted within the preserve. 

5. Public access and walking of pets shall be prohibited in kit fox open space preserve and land under the USBR 
California Aqueduct easement. Signs shall be placed at all entrances and at ¼ mile intervals along the 
boundary of the kit fox open space preserve stating that use of the area by people and pets is prohibited. 

6. Three-strand barbed wire fence shall be installed along the outside edge of the kit fox open space preserve and 
land under the USBR California Aqueduct easement to preclude adjacent, non-compatible uses from 
degrading habitat within the preserve. The barbed wire fences shall be installed as a component of the initial 
capital improvements. 

7. Night lighting within the proposed residential and commercial developments adjacent to the kit fox open space 
preserve and land under the USBR California Aqueduct easement shall be installed to confine direct light rays to 
areas outside of the preserve. Installing lights within kit fox open space preserve shall be prohibited. 

8. In accordance with the California Penal Code Section 602.8, relating to trespassing, signs forbidding trespass 
shall be displayed at intervals not less than three to the mile along all exterior boundaries and at all roads and 
trails entering the kit fox open space preserve. 

9. Escape areas shall be established approximately every one-eighth mile within the kit fox open space preserve 
to provide kit foxes opportunities to escape from predators in these areas. These escape tunnels differ from 
artificial dens in that they will not include a larger inner chamber, therefore they will not be expected to 
provide denning opportunities, but instead will allow kit foxes to escape from potential predators such as dogs 
and coyotes. 
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10. The County and project applicants shall coordinate with USBR to prepare and adopt a kit fox habitat 
management plan for the California Aqueduct easement along the northeast boundary of the project site. 
Specific measures to be identified in the plan could include, but would not be limited to: 1) identification of 
suitable habitat within the corridor; 2) identification of measures to prevent human disturbance (e.g., fencing, 
signs); 3) identification of maintenance access and schedule; and 4); funding for the management of the 
easement. 

11. CC&Rs for each development shall require that all uses of rodenticides and herbicides shall observe label and 
other restrictions mandated by the US Environmental Protection Agency, California Department of Food and 
Agriculture, and other state and Federal regulations. Additional restrictions will be applied within wildlife-
agency approved conservation easements, consistent with restrictions specified in these easements. If rodent 
control must be conducted, zinc phosphate should be used because of proven lower risk to kit fox. 

12. The County and the project applicants will jointly prepare and submit to the Wildlife Agencies, for their 
review and approval prior to any project-related impacts to kit fox habitat within the SUDP, a detailed Kit 
Fox Conservation Plan that provides timelines and commitments related to the measures identified above 
pertaining to the Kit Fox Open Space. Specifically, the Kit Fox Conservation Plan will include the following 
components identified in subdivisions (a) through (i) below. 

The Kit Fox Conservation Plan shall be subject to review and approval by USFWS and DFG prior to any 
authorization for take of the San Joaquin kit fox. Deviations from the measures described below for the Kit 
Fox Conservation Plan shall be allowed upon approval by the wildlife agencies, and with a determination by 
the County Agencies that alterative measures to be implemented would provide comparable or greater long 
term conservation benefits to the San Joaquin kit fox.   

The components of the Kit Fox Mitigation Plan as identified below represent the county’s best, current efforts 
to identify performance standards by which to effectively mitigate impacts to kit fox.  Among these 
performance standards are requirements that the applicant and county coordinate with entities such as PG&E, 
State Parks, USBR, and Caltrans, to remove impediments to kit fox that are part of the current baseline 
conditions.  While the county and applicant will use their best efforts to coordinate and work with the entities 
identified below in order to attain the goals set forth in these performance standards, the requirement to 
coordinate cannot be interpreted to mean that the ultimate approval by such entities is required prior to 
issuance of a permit by USFW and DFG. The existing impediments to kit fox constitute the baseline by which 
the project’s impacts are to be measured.  (See CEQA Guidelines, Section 15125, subd. (a); Riverwatch v. 
County of San Diego (1999) 76 Cal.App.4th 1428, 1452.)  The project applicants are not required to mitigate 
for existing impediments to kit fox dispersal as no nexus exists for requiring mitigation for impacts not caused 
by the project.  (Ibid. (“an EIR is not the appropriate forum for determining the nature and consequences of 
prior conduct”); see also CEQA Guidelines, Section 15041.)   

a. A closure plan and timeline, developed in collaboration with State Parks, for the closure of the OHV park 
within the proposed Kit Fox Open Space. The closure plan and timeline shall provide detailed steps for 
achieving the goal of discontinued use of the site by off-road vehicles, and the establishment of 
appropriate fences and/or signs prohibiting recreational off-road vehicle use on this property, prior to 
project buildout.  

b. A detailed plan for restoring the disturbed portions of the OHV park to grassland habitat suitable for the 
kit fox. The restoration plan shall provide detailed steps for achieving the goal of restoring disturbed areas 
to conditions that are similar to grassland habitat located north and south of the existing OHV park.  

c. A plan and timeline, developed by the County wildlife agencies and the project applicants in coordination 
with PG&E and USBR, for the permanent protection of lands within the Kit Fox Open Space that are 
under PG&E and USBR ownership. The plan and timeline shall provide detailed steps for achieving the 
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goal of protecting PG&E and USBR lands under conservation easements, or comparable protection 
mechanisms deemed acceptable to the wildlife agencies.  

d. A plan and timeline for preserving the 215-acre Campion property that is within the Kit Fox Open Space 
(this property is outside of the Urban Reserve). Accompanying the plan and timeline shall be a draft 
conservation easement, designated third party beneficiary, and management funding assurances for the 
215-acre Campion property. The plan and timeline shall provide detailed steps for achieving the goal of 
protecting the 215-acre Campion property under a conservation easement for the purpose of preserving kit 
fox habitat in perpetuity. This 215-acre preservation would count toward the overall kit fox habitat 
mitigation ratios to compensate for project-related habitat loss: the preservation shall be completed prior 
to any development that credits this site toward its mitigation requirement  

e. A preserve design and conservation strategy for the Urban Reserve. This shall include a map, prepared by 
the landowners in coordination with the Wildlife Agencies, showing the location of planned development, 
preserve lands, and roads within the Urban Reserve. Development within the Urban Reserve shall be 
designed to maximize habitat contiguity with the kit fox corridor, clustering development into a single 
block and minimizing road crossings through the surrounding open space. The conservation strategy shall 
provide detailed steps for achieving the goal of establishing a preserve that is contiguous with Kit Fox 
Open Space to the west and, prior to development within the Urban Reserve, preserving this land in a 
conservation easement or comparable mechanism for perpetual preservation and management to maintain 
long-term habitat viability for the San Joaquin kit fox.  

f. A detailed strategy for the construction of crossings wherever roads cross the proposed Kit Fox Open 
Space. The strategy shall include crossing designs developed in consultation with the wildlife agencies, 
and in coordination with Caltrans for State Route 152 and any other roads that come under Caltrans 
jurisdiction. The strategy will include detailed steps for achieving the goal of constructing crossings 
designed to facilitate kit fox passage through the Kit Fox Open Space, particularly for the purpose of 
northward dispersal, prior to completion of any road crossing the Kit Fox Open Space.  

g. A plan and timeline for the installation of fencing and signs at the interface between Kit Fox Open Space 
and adjacent development. The plan shall include detailed steps for achieving the goal of installing 
appropriate fencing and signs for the purpose of limiting public use of the Kit Fox Open Space, to be 
installed prior to occupation of areas developed adjacent to Kit Fox Open Space.  

h. A plan and timeline, developed by the private landowners in collaboration with PG&E and USBR, for 
placement of artificial kit fox escape dens within the Kit Fox Open Space adjacent to development. This 
plan will include detailed steps for achieving the goal of installing kit fox escape dens within the Kit Fox 
Open Space adjacent to development, at intervals of approximately 1/8 mile.  

i. An adaptive management strategy for the Kit Fox Open Space, providing a framework for site specific 
management plans that would be prepared to address individual properties within the Kit Fox Open 
Space. This framework strategy shall specify the overarching management goals: (i) to maintain or 
enhance the quality of habitat within the Kit Fox Open Space and (ii) to protect the Kit Fox Open Space 
from disturbances that could adversely affect the San Joaquin kit fox. The framework strategy shall 
include detailed management objectives for achieving the management goals, and shall include 
standardized methodologies for monitoring lands throughout the Kit Fox Open Space and assessing the 
effectiveness of management actions in meeting the specified management objectives. The management 
strategy shall include an adaptive approach for modifying management actions based upon monitoring 
results and availability of new scientific information. It shall also include a timeline and strategy for 
preparation of individual site specific management plans, and for assuring adequate funding to implement 
each site specific management plan.  
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The Kit Fox Conservation Plan shall be subject to agency review and approval prior to any authorization for 
take of the San Joaquin kit fox. Deviations from the measures described above for the Kit Fox Conservation 
Plan shall be allowed only upon approval by the wildlife agencies, and with a determination by the County 
that alterative measures to be implemented would provide comparable or greater long term conservation 
benefits to the San Joaquin kit fox. 

Off-site Habitat Preservation 

13. The project applicant shall acquire a minimum of three acres for every acre (3:1 ratio) of suitable kit fox 
habitat lost, and a minimum of one acre for every acre (1:1 ratio) of marginal habitat lost through the 
proposed development. Land within the on-site kit fox open space preserve may be used in combination with 
off-site preservation lands to achieve the minimum mitigation ratios. Mitigation lands shall be secured via 
fee-title transfer or an approved conservation easement prior to approval of the tentative map of each phase of 
development. Off-site mitigation lands shall consist entirely of non-native grassland, or other habitat deemed 
suitable by DFG and USFWS. To the extent practicable, off-site mitigation lands shall provide connectivity to 
other lands that allow for north-south movement by San Joaquin kit fox through the greater Santa Nella 
Region. Off-site mitigation lands shall be purchased, or permanently protected by conservation easement, and 
managed for kit fox in perpetuity. The project applicant shall adhere to these mitigation ratios unless a 
conservation strategy is developed in coordination with DFG and USFWS, and approved by these agencies in 
writing, that includes alternative off-site habitat preservation elements. For example, DFG and USFWS may 
request acquisition of lands in critical linkage areas that are currently in active agriculture, in which case 
restoration to grassland habitat may be deemed necessary and the wildlife agencies may agree upon lower 
ratios than stipulated above. Off-site mitigation lands, upon wildlife agency approval of these lands to 
mitigate project impacts, will be preserved upfront, prior to any project-related impacts to kit fox habitat for 
each individual development project within the SUDP.   

14. Annual management of the on-site mitigation lands shall be funded by a lump sum payment that shall be used 
to provide for the initial management activities (e.g., installation of fences and escape dens, debris clean-up, 
etc.) and fund the management and monitoring of the on-site mitigation lands. 

15. Off-site mitigation site monitoring shall be conducted by a qualified biologist and shall be in accordance with 
any requirements contained in permits issued by USFWS and DFG. 

On-site Avoidance and Minimization Measures 

16. Pre-construction surveys shall be conducted no less than 14 days and no more than 30 days prior to the 
beginning of ground disturbance and/or construction activities for any project activity likely to disturb habitat 
for the San Joaquin kit fox. If an active kit fox den is located, DFG and USFWS shall be immediately notified 
and project construction activity shall not begin until a construction-exclusion zone is established, and 
approved, through consultation with DFG and USFWS. Active kit fox dens shall not be destroyed until the 
foxes have vacated them, and then, only after consultation with USFWS and DFG. The project applicant shall 
obtain incidental take authorization for DFG and USFWS prior to the destruction of an active kit fox den Pre-
construction survey reports shall be provided to the USFWS within five days of completing surveys. If 
construction is phased, preconstruction surveys shall be conducted for each phase according to the timing and 
schedule stated above. 

17. Construction monitoring shall be conducted by a qualified biologist throughout the construction period. 
A report shall be submitted to USFWS 60 days after completion of each year’s construction phase. 

18. An employee education program shall be conducted prior to the initiation of ground disturbance activities. 
The program shall consist of a briefing by persons knowledgeable in San Joaquin kit fox biology and the 
regulatory requirements for contractors and their employees involved in construction of the project. The 
program shall include the following: a description of the San Joaquin kit fox and its habitat needs; a report on 
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the occurrence of San Joaquin kit fox in the project area; an explanation of the status of the species and its 
protection under the ESA; and a list of measures being taken to reduce effects to the San Joaquin kit fox 
during project construction and implementation. A fact sheet conveying this information shall be prepared for 
distribution to all those who enter the project site. 

19. A representative shall be appointed by the project proponent to be the point of contact for any employee or 
contractor who inadvertently kills or injures a San Joaquin kit fox, or who finds a dead, injured, or trapped 
individual. This representative shall be identified during the employee education program. The 
representative’s name and telephone number shall be provided to the USFWS. Any contractor, employee, or 
agency personnel who inadvertently kills or injures a San Joaquin kit fox shall immediately report the incident 
to the representative. In the case of a dead, injured, or trapped San Joaquin kit fox this representative shall 
contact the DFG immediately. 

20. Project-related vehicles shall observe a 20 miles per hour speed limit in the project area, except on county 
roads and state and federal highways. 

21. To the extent practicable, nighttime construction shall be minimized. 

22. Off-road traffic outside of designated project areas shall be prohibited. 

23. To prevent inadvertent entrapment of San Joaquin kit foxes or other animals during the construction phases of 
the projects, all excavated, steep-walled holes or trenches more than two feet deep shall be covered at the 
close of each working day by plywood or similar materials, or be equipped with one or more escape ramps 
constructed of earth fill or wooden planks. Before such holes or trenches are filled, they will be thoroughly 
inspected for trapped animals. In the case of trapped animals, escape ramps or structures shall be installed 
immediately to allow the animal(s) to escape, or USFWS shall be contacted for advice. 

24. All construction pipes, culverts, or similar structures with a diameter of 4 inches or greater, that are stored at a 
construction site for one or more overnight periods, shall be thoroughly inspected for San Joaquin kit foxes 
before the pipe is buried, capped, or otherwise used or moved in any way. If a San Joaquin kit fox is 
discovered inside a pipe, that section of pipe shall not be moved until USFWS has been consulted. If 
necessary, under the direct supervision of a qualified biologist, the pipe may be moved once to remove it from 
the path of construction activity. 

25. To prevent harassment/mortality of San Joaquin kit foxes, or destruction of dens by dogs or cats, no pets shall 
be permitted in areas designated as Kit Fox Preserve. Leash laws will be established and strictly enforced on 
the project site in the residential areas. Walking of pets will be prohibited in kit fox conservation areas. Signs 
shall be placed at all entrances and at ¼ mile intervals prohibiting humans and their pets from entering habitat 
that could support kit foxes. 

26. Use of rodenticides and herbicides in project areas during construction shall be prohibited. 

27. Upon completion of the project, all areas subject to temporary ground disturbances, including storage and 
staging areas, temporary roads, pipeline corridors, etc., shall be re-contoured if appropriate. An area subject to 
temporary disturbance means any area disturbed during the project, but after project completion shall not be 
subject to further disturbance and has the potential to be restored. The Management and Monitoring Plan, to 
be finalized within six months of recording a permanent conservation easement or grant deed for the 
mitigation habitat, will contain the revegetation plan. The plan shall identify success criteria that must be met 
before the revegetation efforts are deemed complete. 

28. The USFWS Sacramento Office and DFG shall be notified in writing within three working days of any 
accidental death or injury to a San Joaquin kit fox during project related activities. Notification must include 
the date, time, and location of the incident and any other pertinent information. 
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29. A monitoring report prepared by the monitoring biologist shall be forwarded to the Conservation Planning 
Division Chief, at the Sacramento USFWS Office, and to the Region 4 Office of DFG in Fresno, within 
90 days after each monitoring period. These reports shall provide the following information: date(s) that 
monitoring occurred; summary of monitoring methodology used; results, including number of San Joaquin kit 
foxes observed, if any; recommended modification to existing monitoring protocol, if any; and other pertinent 
information. 

Page 5.8-43, Mitigation Measure 5.8-5 is hereby revised as follows: 

a. The project applicant shall implement Mitigation Measure 5.8-1 to minimize impacts to waters of the United 
States and wetlands located in areas designated as Open Space. 

b. Prior to project approvalimplementation plan, the project applicant shall obtain a verified wetland delineation 
from USACE. Based on the results of the verified delineation, the project applicant shall commit to replace, 
restore, or enhance on a “no net loss” basis, in accordance with USACE and the Central Valley RWQCB, as 
appropriate for each agency’s jurisdiction, the acreage of all waters of the United States and wetland habitats, 
including isolated wetlands that would be removed with implementation of the project. Wetland restoration, 
enhancement, and/or replacement shall be at a location and by methods acceptable to the USACE, DFG, and 
Central Valley RWQCB, as determined during the Section 404, Section 1600, and Section 401 permitting 
processes. 

c. The project applicant shall prepare and submit a habitat mitigation and monitoring plan to USACE, DFG, and 
Central Valley RWQCB, as appropriate, which includes creation of wetlands at a mitigation ratio no less than 
1:1 for each acre of wetland filled. The wetland creation section of the habitat mitigation and monitoring plan 
shall include the following: 

► target areas for creation, 
► a complete biological assessment of the existing resources on the target areas, 
► specific creation and restoration plans for each target area, 
► performance standards for success that will illustrate that the compensation ratios are met, and 
► a monitoring plan including schedule and annual report format. 

d. The project applicant shall secure the following permits and regulatory approvals, as necessary, and 
implement all permit conditions before implementation of any construction activities associated with the 
proposed project: 

1. Authorization for the fill of jurisdictional waters of the United States shall be secured prior to placing any 
fill in jurisdictional wetlands from the USACE through the CWA Section 404 permitting process. Timing 
for compliance with the specific conditions of the 404 permit shall be per conditions specified by the 
USACE in a mitigation monitoring plan that must be included with the Section 404 permit application. 
USACE typically require that mitigation monitoring plans include proposed wetland restoration, 
enhancement, and/or replacement activities that would ensure no net loss of jurisdictional wetlands 
function and values in the project vicinity. As required by Section 404, approval and implementation of 
the wetland mitigation and monitoring plan shall ensure no net loss of jurisdictional waters of the United 
States, including jurisdictional wetlands. Mitigation for impacts to isolated wetlands shall be included in 
the same mitigation plan. All mitigation requirements identified through this process shall be 
implemented before construction begins in any areas containing wetland features. 

2. Prior to construction in any areas containing wetland features, the project applicant shall obtain water quality 
certification pursuant to Section 401 of the Clean Water Act for the project. Any measures required as part 
of the issuance of water quality certification shall be implemented. 
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3. The project applicant shall obtain a Streambed Alteration Agreement under Section 1600 et seq. of the 
California Fish & Game Code for impacts to Waters of the State as defined under Section 1602 of the 
California Fish & Game Code. 

4. The project applicant shall file a report of waste discharge with the Central Valley RWQCB for activities 
affecting waters of the state. For other mitigation measures aimed at maintaining water quality, including 
obtaining National Pollutant Discharge Elimination System (NPDES) permits, see Mitigation Measure 
6.10-1 in “Hydrology, Drainage and Water Quality.” 

CHAPTER 5, SECTION 5.10, AESTHETICS 

Page 5.10-16, Mitigation Measure 5.10-2 is hereby revised as follows: 

a. Prior to approval of each Implementation Plan, the project applicant shall consult with Caltrans to review 
proposed land use plans and implement design measures recommended by Caltrans to minimize, to the 
maximum extent practical, impacts on scenic resources from I-5 and SR 152. Recommended design measures 
could include the use of setbacks, non-reflective building materials, and specific design features (e.g., 
overhang, finishes, paint) that create a pleasing aesthetic. 

b. Prior to approval of each Implementation Plan where a tentative map is proposed for approval, the project 
applicant shall submit all tentative map and landscaping, lighting, and design plans to the County for review 
and approval. The plans shall demonstrate that all feasible and practical design measures (e.g., landscaping, 
open space buffers, use of “neutral” colors) have been incorporated into the project to achieve or exceed all 
requirements of Community Plan policies (Community Design Concept Policies 1.E.1 through 1.E.5 and 
Open Space Policies 3.A.3 through 3.A.5) and to minimize the project’s impacts on scenic resources 
consistent with County standard. 

CHAPTER 5, SECTION 5.12, AIR QUALITY 

Page 5.12-25, Mitigation Measure 5.12-2a is hereby revised as follows: 

► Prior to approval of Implementation Planstentative maps, each applicant subject to the ISR rule shall submit 
an AIA application no later than applying for a final discretionary approval with the public agency, as 
described in Mitigation Measure 5.12-1a. The AIA shall quantify operational NOX and PM10 emissions 
associated with the project. The AIA shall include the estimated operational baseline emissions, and the 
mitigated emissions for each applicable pollutant for the development project, or each phase thereof, and shall 
quantify the off-site fee, if applicable. General mitigation requirements for operations emissions, as contained 
in the ISR rule, include the following: 

• Applicants shall reduce 33.3%, of the project’s operational baseline NOX emissions over a period of ten 
years as quantified in the approved AIA. 

• Applicants shall reduce 50% of the project’s operational baseline PM10 emissions over a period of ten 
years as quantified in the approved AIA. 

The requirements listed above can be met through any combination of on-site emission reduction measures or 
off-site fees. The ISR Rule provides a method of calculating fees to be paid to offset any NOX and PM10 
emission reductions that would not be achieved by selection of construction equipment and fuels. 
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Page 5.12-26, Mitigation Measure 5.12-2b is hereby revised as follows: 

► At the program level, mitigation of potential impacts, especially ozone precursor and PM10 emissions is best 
achieved in the project design stage, and by setting standards for each of the projects that would be developed 
over the next 30-years. Prior to approval of Implementation Planstentative maps, the following SJVAPCD-
recommended mitigation measures, but not limited to, shall be implemented by each project applicant prior to 
approval of final maps, as appropriate to each development, to further reduce mobile source operational 
emissions. 

• Transit Infrastructure: Provide transit enhancing infrastructure that includes transit shelters, benches, 
street lighting, route signs and displays, and/or bus turnouts/bulbs. 

• VMT Infrastructure: Provide park-and-ride lots and/or satellite telecommuting centers. 

• Pedestrian Infrastructure: Provide pedestrian enhancing infrastructure that includes sidewalks and 
pedestrian paths, direct pedestrian connections, street trees to shade sidewalks, pedestrian safety 
designs/infrastructure, street furniture and artwork, street lighting, and/or pedestrian signalization and 
signage. 

• Bicycle Infrastructure: Provide bicycle enhancing infrastructure that includes bikeways/paths connecting 
to a bikeway system, secure bicycle parking, and/or employee lockers and showers. 

• Rideshare Operational: Implement carpool/vanpool program such as carpool ride matching for 
employees, assistance with vanpool formation, provisions of vanpool vehicles, and others.  

• Services Operational: Provide on-site shops and services for employees such as cafeteria, bank/ATM, dry 
cleaners, convenience market, etc. Provide on-site childcare, or contribute to off-site child care services 
within walking distance. 

• Shuttle Operational: Establish a financing program in the final Finance Plan for the Community Plan to 
provide mid-day shuttle service from worksite to food service establishments/commercial uses and 
provide shuttle to transit stations/multi-model centers. 

• Parking Operational: Provide preferential parking for carpool and vanpool vehicles, implement parking 
fees for single occupancy vehicle commuters, implement parking cash-out program for employees. 

• Transit Operational: Provide transit incentives (e.g., transit use incentives for employees, transit route 
maps and schedules posted at worksite, and design and locate buildings to facilitate transit access). 

• Other Operational: Implement compressed work schedule and home-based telecommuting program. 

• Non-residential land uses shall provide bicycle lockers and/or racks for patrons, employees, students in a 
covered secured area. 

• Bicycle storage shall be provided at apartment complexes or condos without garages 

• Commercial and industrial land uses with more that 15 employees shall provide personal showers and 
lockers for employees. 

• Provide for pedestrian facilities and improvements such as overpasses and wider sidewalks (e.g., 5 foot). 

• Parking lot design shall include clearly marked and shaded pedestrian pathways between transit facilities 
and building entrances. 
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• Exits to adjoining streets shall be designed with sufficient distance from nearby traffic controls and with 
merging lanes consistent with County standards to reduce the time it would take for traffic to exit and 
enter the project site. 

• The project shall implement additional measures including community boards to allow the scheduling of 
community carpooling to reduce the number of vehicle trips to and from the project area.   

• To the extent feasible, the project shall include clean alternative energy features to promote energy self-
sufficiency (e.g., photovoltaic cells, solar thermal electricity systems, small wind turbines). 

Page 5.12-27, Mitigation Measure 5.12-2c is hereby revised as follows: 

► Similar to Mitigation Measure 5.12-2b, prior to approval of Implementation Planstentative maps the 
following SJVAPCD-recommended mitigation measures, but not limited to, shall be implemented by each 
project applicant, as appropriate to each development, to further reduce area source operational emissions. 
The program for how these design measures will be implemented within each development shall be described 
in each Implementation Plan and shall be reviewed by the County for approval.  Prior to issuance of any 
building permits, the project applicants shall demonstrate to the satisfaction of the County that all feasible 
measures outlined below have been implemented, to the degree feasible. 

• Provide electrical outlets at building exterior areas and electric powered landscape maintenance 
equipment.  

• Use solar, low-emissions, or central water heaters (residential and commercial). 

• Increase wall and attic insulation to meet Title 24 requirements (residential and commercial). 

• Orient buildings to take advantage of solar heating and natural cooling and use passive solar designs 
(residential, commercial, and industrial). 

• Eliminate or limit the amount of traditional fireplaces installed (e.g., natural gas fireplaces/inserts or at 
least EPA certified wood stoves or inserts instead of open hearth fireplaces). 

• Provide energy efficient windows (double pane and/or Low-E) and awnings or other shading mechanisms 
for windows, porch, patio, and walkway overhangs. 

• Provide highly reflective roofing materials and radiant heat barriers. 

• In the design of heating and cooling systems, consider passive solar cooling and heating designs, ceiling 
and whole house fans, and programmable thermostats. 

• Utilize day lighting systems such as skylights, light shelves, and interior transom windows. 

Page 5.12-33, Mitigation Measure 5.12-4a is hereby revised as follows: 

On-site Area-Type Sources. The following mitigation measure shall be implemented: 

► Prior to approval of the Implementation Plan that would develop lands within one mile of the Billy Wright 
landfill, the applicant shall ascertain the plans for the current and future configurations and operations of the 
landfill, which may include any or all of the existing condition, an expanded landfill, a transfer station, or 
other uses. The applicant shall incorporate mitigations to reduce TAC concentrations at proposed sensitive 
receptors to the SJVAPCD’s satisfaction or shall obtain or prepare a HRA to evaluate the risk from each 
planned operation. The HRA shall identify the minimum distance of separation that would be required 
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between the landfill and sensitive land uses (e.g., residential, parks, churches). If the HRA shows that areas 
proposed for development would have risks exceeding the SJVAPCD significance criteria (i.e., incremental 
cancer risk exceeding 10 in one million or a noncarcinogenic HI of 1 for the MEI), those areas shall be set 
back in accordance with the setback distances identified in the HRA or shall only be developed with non-
sensitive land use-types (e.g., commercial, industrial, open space) for which the risk factors would be less 
than SJVAPCD’s risk thresholds. Such measures may include tree plantings, sound walls, or berming. 

Page 5.12-41, Mitigation Measure 5.12-5 is hereby revised as follows: 

The following mitigation measures shall be implemented by the applicant: 

a. The SLWD or CPUC regulated water/wastewater service provider shall include state of the art odor control 
features in the design of the wastewater treatment plant. 

b. Implement Mitigation Measure 5.1-2a. for all properties within 1,000 feet of Billy Wright Landfill 

c. The applicant shall provide notification to all properties within 1,000 feet of the WWTF. The titles to all 
properties located within one mile of the WWTF shall include a disclosure clause, prepared by an attorney 
with expertise in the field, and approved by the County of Merced, advising owners and tenants of potential 
adverse odor impacts from the WWTF. 

CHAPTER 5, SECTION 5.13, NOISE 

Page 5.13-30, Mitigation Measure 5.13-5 is hereby revised as follows: 

a. Prior to approval of building permits that locate development adjacent to the landfill or any of the other 
stationary and area sources identified above (i.e., landscape maintenance activity, mechanical equipment, 
garbage collection activities, parking lots, agricultural activities, voices and amplified music/speaker systems, 
loading docks, operation of trash compactors and compressors), the County shall require the applicant to 
conduct site-specific acoustical analyses. The acoustical analysis shall identify appropriate mitigation (e.g., 
noise walls, setbacks, design, and hours of operation limitations) to achieve Merced County exterior and 
interior noise standards (Refer to Tables 5.13-6 and 5.13-7 of the DEIR). The acoustical analysis shall be 
reviewed by the County Planning Department and approved before the approval of each tentative subdivision 
map for residential development and building permit for non-residential development. As a condition of 
approval, the acoustical analysis of commercial and business park uses shall be conducted to verify the 
effectiveness of measures proposed to comply with the Merced County noise standards. 

b. The project applicant shall specify in landscaping maintenance contract that on-site landscape maintenance 
equipment shall be equipped with properly operating exhaust mufflers and engine shrouds, in accordance with 
manufacturers’ specifications. 

c. The project applicant shall specify in landscaping maintenance contract that the operation of on-site landscape 
maintenance equipment shall be limited to the least noise-sensitive daytime hours of 7:00 a.m. and 8:00 p.m. 
on weekdays and between 8:00 a.m. and 8:00 p.m. on weekends and legal holidays, and noise levels shall not 
exceed 85 dBA at or within any real property line of a residential property. 

d. Prior to approval of building permits for commercial, retail, and other public facilities, the project applicant 
shall demonstrate to the County’s satisfaction that all mechanical equipment (e.g., air conditioning and 
ventilation systems, pump stations) has be located the farthest distance from and/or shielded (e.g., enclosed) 
from nearby residences. 
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e.  Title nNotification for proposed residential on-site land uses within 1,000 feet of active agricultural operations 
shall disclose the presence of agricultural operations on adjacent parcels, which could result in nuisance 
associated with noise levels in excess of applicable standards, in accordance with the County’s Right to Farm. 
Lawful and proper agricultural operations are exempt from these standards. 

CHAPTER 5, SECTION 5.14, TRANSPORTATION AND CIRCULATION 

Page 5.14-90, Mitigation Measure 5.14-8 is hereby revised as follows: 

a. Prior to approval of any Implementation Plantentative maps, the project applicant shall prepare a Transit and 
Transportation Demand Management Plan that includes the following components: 

1. An outline of the procedures for establishing and establish a Transportation Management Organization to 
promote and coordinate all alternative transportation modes (e.g., carpooling, vanpooling, public transit 
use). 

2. Park-and-ride lots throughout the project site to serve as a focal point for transit routes and commuter 
ridesharing interface. 

3. Development of a commuter transit service for express and subscription service to distant employment 
centers. 

4. Support of regional transportation demand management measures and provision of facilities that 
encourage regional transit use or ridesharing. 

b. Prior to approval of any Implementation Plan, the project applicants shall establish a Transportation 
Management Organization (TMO). The TMO shall act as a central clearinghouse for transit route maps and 
schedules and shall serve as a transportation brokerage for ridesharing. The project applicants shall locate a 
Transit Center, a central location for the TMO, at the two commercial hubs on each side of SR 152. 

c. Prior to approval of any Implementation Plan, the project applicants shall provide land for multiple park and 
ride lots throughout the project site to be developed under Implementation Plans. The park and ride lots shall 
be located near the two central project interchanges, at the two commercial centers, and at other major street 
intersections. The final number of park and ride lots provided on-site shall be determined by the County as the 
project site develops. The park and ride lots shall provide between 75 and 100 parking spaces each and are 
intended to function as key transit stops by providing bus shelters, bicycle lockers, and other alternative 
transportation amenities. 

CHAPTER 8, REFERENCES 
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5.3 Geology, Minerals, Soils, and Paleontological Resources 

California Department of Conservation. 2007a. Monthly Oil and Gas Production and Injection Reports. Available 
at <http://www.consrv.ca.gov/DOG/pubs_stats/mpi.htm> Accessed September 27, 2007. 

———. 2007b. Oil and Gas Maps: District 5. Available at 
<http://www.consrv.ca.gov/DOG/maps/d5_index_map1.htm> Accessed September 27, 2007. 
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Memorandum 
 
To:  Bill Miller   

From:  Dennis Struecker, PE  

Date:  December 18, 2007 

Subject:  Proposed Villages Land Use Changes 

Project No.  60021734 
 

P:\2005\60021734 Villages of Laguna San Luis 405116x0\Correspondence\Memo Proposed villages land use change.doc 

 

We looked at the land use changes you transmitted.  These changes include a one-for-one shift 
in land uses and the conversion of 5.7 acres of low density residential to regional commercial.     

For the one-for-one shift, approximately 1,000 trips are removed from the SR 33/SR 152 
interchange in both peak hours.  The 1,000 trips are shifted to the SR 152/Hilldale interchange.  
During the AM peak hour the 1,000 trips can be separated into about 900 inbound and 100 
outbound.  During the PM peak hour, the shift is about 100 inbound and 900 outbound trips.  
These represent raw trip generation figures.  Because of the interaction between land uses, only 
73 percent of the traffic is actually assigned.  For internal trips 1 outbound trip becomes an 
inbound trip to an adjacent land use and both are not counted.  Therefore the 1,000 trips are in 
actuality 730 trips on the street network.     

The highest concentration of added and removed traffic will occur at the two interchanges with 
SR 152.  Past the two interchanges the changes in traffic volumes will diminish.  At external 
gateways, there will be no change in traffic volume from this land use shift.    

The level of service will improve at the SR 33/SR152 interchange because of the decrease in 
traffic.  Therefore, there will not be a significant impact at this location. 

The level of service at the ramp terminals for SR 152 at Hilldale are LOS B and C according to 
the most recent analysis for the DEIR.  While detailed intersection operations calculations were 
not performed, the 700+/- trips can be added to this interhchange without triggering a change in 
geometry or a significant traffic impact.  The maximum number of trips that could be added is 
approximately 1,000 before the intersection operations would slip to LOS E. 

The conversion of 5.7 acres of low density residential (approximately 35 units) to regional 
commercial (approximately 60,000 square feet) would add about 400 additonal PM peak hour 
vehicle trips.  However, 150 or more of these trips would be pass-by traffic (traffic already on the 
roadway network that stops at the commerical establishments on their way to another 
destination).  Therefore this shift would add at most 250 additional PM peak hour vehicle trips.  
The adjacent internal intersections could accommodate 300 additional PM peak trips or more 
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without causing a significant traffic impact.  None of these added trips would be from the 
regional transportation network where the EIR analysis identified significant impacts.  Therefore, 
this increase would not be expected to trigger a significant traffic impact.    
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2000 2005 2010 2015 2020 2025 2000 2005 2010 2015 2020 2025
Low Density Residential 20 194 389 583 777 991 2.87 57 558 1116 1673 2231 2846
Golf Course Homes 2 5 10 15 20 2.87 0 6 14 29 43 57
Medium Density Residential 38 13 27 40 54 105 6.05 227 81 162 243 324 632
High Density Residential 0 0 0 0 0 6.05 0 0 0 0 0 0
Commercial 20 45 91 136 201 4.35 0 87 197 393 590 874
Office Commercial 3 6 12 18 26 4.35 0 11 25 51 76 113
School 9 20 40 60 89 4.35 0 39 87 174 261 387
Institutional 19 43 85 128 190 4.35 0 82 185 371 556 823

Industrial Use Light Industrial 19 43 86 129 191 4.90 0 94 210 421 631 935
Public Recreation Golf 12 27 54 81 120 3.65 0 44 99 197 296 438

284         1,002      2,096      3,552      5,009      7,107         

2000 2005 2010 2015 2020 2025 2000 2005 2010 2015 2020 2025
Low Density Residential Low Density Residential 55 110 110 110 110 2.87 0 158 316 316 316 316

Golf 110 110 110 110 110 3.65 0 402 402 402 402 402
Park 3 6 6 6 6 3.65 0 11 22 22 22 22

-       571       739        739         739         739          

2000 2005 2010 2015 2020 2025 2000 2005 2010 2015 2020 2025
Very Low Density 188 377 565 753 2.87 540 1081 1621 2162
Low Density 574 1149 1723 2297 2.87 1649 3297 4946 6595
Medium Density 41 83 124 165 6.05 250 499 749 998
High Density 14 27 41 54 6.05 82 163 245 327
Retirement Center 16 33 49 65 6.05 98 197 295 393
Village Center Retail 8 15 23 30 4.35 33 65 98 130
Neighborhood Retail 4 8 12 16 4.35 17 35 52 70
General Retail 3 5 8 10 4.35 11 22 33 43
Regional Retail 22 45 67 89 4.35 97 193 290 387
Recreation Vehicle Park 6 12 18 24 4.35 26 52 78 104
Village Center Office 6 12 18 25 4.35 27 53 80 106
Medical Center 2 3 5 6 4.35 7 13 20 26
Congregate Retirement 0 0 0 0 4.35 0 0 0 0
Elementary 20 40 60 80 4.35 87 174 261 348
Middle School 15 30 45 60 4.35 65 130 196 261
High School 10 20 30 40 4.35 43 87 130 174
R&D/Office/Lt. Industrial 38 85 113 150 4.90 184 416 551 734
Municipal Facilities 1 2 3 5 4.90 6 11 17 22
Mass Transit/Sheriff Substa. 4 7 11 14 4.90 17 34 51 69
Fire Station 1 2 3 4 4.90 5 10 15 20

Public Recreation Urban Reserve 20 40 60 80 3.65 73 146 219 292
3,315     6,679      9,945      13,260     

284       1,572    6,150     10,971    15,694    21,107     

Notes: Unit demand factors include 10% system losses.
Santa Nella land use data from Santa Nella Community Specific Plan
Villages of Laguna San Luis land use data from Villages of Laguna San Luis Community Specific Plan
Fox Hills land use data from Fox Hills Community Specific Plan.

Demand

Demand

Commercial Use

Land Use Category

Fox Hills
Subtotal Demand

Gross Acres

Gross Acres

Low Density Residential

Medium Density 
Residential

Total M&I Demand

Unit Demand 
Factor

Villages

Land Use Category

Industrial Use

Low Density Residential

Medium Density 
Residential

Commercial Use

DEVELOPMENT OF M&I WATER DEMANDS
SAN LUIS WATER DISTRICT

Gross Acres Demand

Land Use Category

Santa Nella

Designation Unit Demand 
Factor

Designation

Public Recreation

Unit Demand 
FactorDesignation

Subtotal Demand

Subtotal Demand



1989 1998 2000 2005 2010 2015 2020 2025 2000 2005 2010 2015 2020 2025
Permanent Crops

Almonds - Mature 1989 2911 6,035 10,196 13196 16196 19196 22196 3.48 0.43 0.19 2.86 0.72 17,262 29,164 37,745 46,326 54,907 63,488
Almonds - Yr1 250 1761 600 600 600 600 600 600 0.93 0.12 0.05 0.76 0.19 458 458 458 458 458 458
Almonds - Yr2 80 2377 600 600 600 600 600 600 2.29 0.29 0.13 1.88 0.47 1,128 1,128 1,128 1,128 1,128 1,128
Almonds - Yr3 100 747 1,761 600 600 600 600 600 3.19 0.40 0.17 2.62 0.66 4,614 1,572 1,572 1,572 1,572 1,572
Deciduous Orchards - Mature 1847 1472 1472 1472 1472 1472 1472 1472 3.32 0.44 0.24 2.64 0.68 3,881 3,881 3,881 3,881 3,881 3,881
Deciduous Orchards - Yr1 126 156 156 156 156 156 156 156 0.90 0.12 0.07 0.71 0.18 111 111 111 111 111 111
Deciduous Orchards - Yr2 158 40 40 40 40 40 40 40 2.18 0.29 0.16 1.73 0.45 69 69 69 69 69 69
Deciduous Orchards - Yr3 0 65 65 65 65 65 65 65 3.04 0.41 0.22 2.41 0.62 157 157 157 157 157 157
Subtropical Orchards - Mature 411 1157 1164 1164 1164 1164 1164 1164 3.32 0.30 0.32 2.70 0.68 3,147 3,147 3,147 3,147 3,147 3,147
Subtropical Orchards - Yr1 43 0 0 0 0 0 0 0 0.90 0.08 0.09 0.73 0.18 0 0 0 0 0 0
Subtropical Orchards - Yr2 0 0 0 0 0 0 0 0 2.19 0.20 0.21 1.78 0.45 0 0 0 0 0 0
Subtropical Orchards - Yr3 145 7 0 0 0 0 0 0 3.07 0.28 0.29 2.50 0.63 0 0 0 0 0 0
Vineyard - Yr1 0 158 0 0 0 0 0 0 0.90 0.12 0.05 0.74 0.19 0 0 0 0 0 0
Vineyard - Yr2 0 0 0 0 0 0 0 0 2.18 0.29 0.11 1.78 0.45 0 0 0 0 0 0
Vineyard - Yr3 0 0 158 0 0 0 0 0 3.03 0.41 0.15 2.47 0.62 391 0 0 0 0 0
Vineyard - Mature 1205 1060 1060 1218 1218 1218 1218 1218 3.31 0.44 0.17 2.70 0.68 2,860 3,286 3,286 3,286 3,286 3,286
Non-Permanent Crops
Cotton 17382 13508 12,571 10,229 8,000 5,124 2,148 900 2.86 0.45 0.23 2.18 0.59 27,398 22,293 17,436 11,168 4,682 1,962
Melons 6590 4923 4923 4923 4923 4923 4923 4923 1.40 0.49 0.18 0.74 0.29 3,625 3,625 3,625 3,625 3,625 3,625
Alfalfa 6001 2165 1902 1,244 473 349 325 245 4.10 0.16 0.49 3.45 0.84 6,562 4,292 1,632 1,204 1,121 845
Beans 2762 2048 2048 2048 2048 2048 2048 2048 2.19 0.44 0.17 1.58 0.45 3,234 3,234 3,234 3,234 3,234 3,234
Tomatoes 1927 2252 2252 2252 2252 2252 2252 2252 2.16 0.46 0.25 1.45 0.44 3,261 3,261 3,261 3,261 3,261 3,261
Misc. Truck Field Crops (Medium) 899 1104 1104 1104 1104 1104 1104 1104 2.16 0.46 0.25 1.45 0.44 1,598 1,598 1,598 1,598 1,598 1,598
Barley 802 721 721 721 721 721 721 721 1.70 0.33 0.16 1.21 0.35 873 873 873 873 873 873
Corn 713 655 655 655 655 655 655 655 2.48 0.44 0.20 1.84 0.51 1,206 1,206 1,206 1,206 1,206 1,206
Sugar Beets 654 610 610 610 610 610 610 610 2.99 0.38 0.19 2.42 0.62 1,476 1,476 1,476 1,476 1,476 1,476
Wheat 470 5494 5494 5494 5494 5494 5494 3822 1.70 0.33 0.16 1.21 0.35 6,656 6,656 6,656 6,656 6,656 4,630
Pasture 136 39 39 39 39 39 39 39 4.14 0.44 0.23 3.47 0.85 135 135 135 135 135 135
Grains 74 1253 1253 1253 1253 1253 1253 1253 1.70 0.33 0.16 1.21 0.35 1,518 1,518 1,518 1,518 1,518 1,518
Nursery/Lettuce 0 126 126 126 126 126 126 126 na 0.45 0.24 0.00 0.00 0 0 0 0 0 0
Potatoes 0 0 0 0 0 0 0 0 2.99 0.38 0.19 2.42 0.62 0 0 0 0 0 0
Rice 0 0 0 0 0 0 0 0 3.53 0.48 0.23 2.83 0.72 0 0 0 0 0 0
Grain Sorghum (Milo) 0 210 210 210 210 210 210 210 2.48 0.44 0.20 1.84 0.51 387 387 387 387 387 387
Misc. Truck Field Crops (High) 0 100 100 100 100 100 100 100 2.99 0.38 0.19 2.42 0.62 242 242 242 242 242 242
Misc. Truck Field Crops (Low) 0 805 805 805 805 805 805 805 1.57 0.22 0.23 1.12 0.32 898 898 898 898 898 898

44764 47924 47924 47924 47924 47924 47924 47924 93,147 94,667 95,731 97,616 99,628 103,187

Notes: Cropping patterns based on data from San Luis Water District Ag Water Management Plan
Almond acreage increases through 2025 based on 1989 to 1998 pattern.  Cotton, alfalfa, and wheat reduced to maintain total irrigated acreage.

Total Ag Demand

KC
Total Irrigated Water Demand (ac-ft)

TP
ETCIWD     

(ac-ft/ac)
Gross Acreage

ETC EP

DEVELOPMENT OF AGRICULTURAL WATER DEMANDS - TYPICAL YEAR
SAN LUIS WATER DISTRICT

Crop Type



1989 1998 2000 2005 2010 2015 2020 2025 2000 2005 2010 2015 2020 2025 2000 2005 2010 2015 2020 2025
Permanent Crops

Almonds - Mature 1,989 2,911 6,035 10,196 13,196 16,196 19,196 22,196 100% 6,035 10,196 13,196 16,196 19,196 22,196 3.40 0.40 0.10 2.90 0.72 17,502 29,568 38,268 46,968 55,668 64,368
Almonds - Yr1 250 1,761 600 600 600 600 600 600 100% 600 600 600 600 600 600 0.91 0.11 0.03 0.78 0.19 465 465 465 465 465 465
Almonds - Yr2 80 2,377 600 600 600 600 600 600 100% 600 600 600 600 600 600 2.23 0.26 0.07 1.90 0.48 1,140 1,140 1,140 1,140 1,140 1,140
Almonds - Yr3 100 747 1,761 600 600 600 600 600 100% 1,761 600 600 600 600 600 3.11 0.37 0.09 2.65 0.66 4,667 1,590 1,590 1,590 1,590 1,590
Deciduous Orchards - Mature 1,847 1,472 1,472 1,472 1,472 1,472 1,472 1,472 100% 1,472 1,472 1,472 1,472 1,472 1,472 3.26 0.40 0.12 2.74 0.69 4,038 4,038 4,038 4,038 4,038 4,038
Deciduous Orchards - Yr1 126 156 156 156 156 156 156 156 100% 156 156 156 156 156 156 0.88 0.11 0.03 0.74 0.19 116 116 116 116 116 116
Deciduous Orchards - Yr2 158 40 40 40 40 40 40 40 100% 40 40 40 40 40 40 2.13 0.26 0.08 1.79 0.46 72 72 72 72 72 72
Deciduous Orchards - Yr3 0 65 65 65 65 65 65 65 100% 65 65 65 65 65 65 2.98 0.37 0.11 2.50 0.64 163 163 163 163 163 163
Subtropical Orchards - Mature 411 1,157 1,164 1,164 1,164 1,164 1,164 1,164 100% 1,164 1,164 1,164 1,164 1,164 1,164 3.26 0.30 0.13 2.83 0.69 3,291 3,291 3,291 3,291 3,291 3,291
Subtropical Orchards - Yr1 43 0 0 0 0 0 0 0 100% 0 0 0 0 0 0 0.88 0.08 0.04 0.76 0.19 0 0 0 0 0 0
Subtropical Orchards - Yr2 0 0 0 0 0 0 0 0 100% 0 0 0 0 0 0 2.14 0.20 0.09 1.85 0.46 0 0 0 0 0 0
Subtropical Orchards - Yr3 145 7 0 0 0 0 0 0 100% 0 0 0 0 0 0 3.01 0.28 0.12 2.61 0.64 0 0 0 0 0 0
Vineyard - Yr1 0 158 0 0 0 0 0 0 100% 0 0 0 0 0 0 0.88 0.11 0.02 0.75 0.19 0 0 0 0 0 0
Vineyard - Yr2 0 0 0 0 0 0 0 0 100% 0 0 0 0 0 0 2.11 0.27 0.06 1.78 0.45 0 0 0 0 0 0
Vineyard - Yr3 0 0 158 0 0 0 0 0 100% 158 0 0 0 0 0 2.94 0.38 0.08 2.48 0.63 392 0 0 0 0 0
Vineyard - Mature 1,205 1,060 1,060 1,218 1,218 1,218 1,218 1,218 100% 1,060 1,218 1,218 1,218 1,218 1,218 3.20 0.41 0.09 2.70 0.68 2,863 3,290 3,290 3,290 3,290 3,290
Non-Permanent Crops
Cotton 17,382 13,508 12,571 10,229 8,000 5,124 2,148 900 0% 0 0 0 0 0 0 2.85 0.43 0.10 2.33 0.61 0 0 0 0 0 0
Melons 6,590 4,923 4,923 4,923 4,923 4,923 4,923 4,923 0% 0 0 0 0 0 0 1.36 0.45 0.10 0.81 0.29 0 0 0 0 0 0
Alfalfa 6,001 2,165 1,902 1,244 473 349 325 245 0% 0 0 0 0 0 0 3.96 0.15 0.31 3.50 0.84 0 0 0 0 0 0
Beans 2,762 2,048 2,048 2,048 2,048 2,048 2,048 2,048 0% 0 0 0 0 0 0 2.19 0.40 0.05 1.74 0.47 0 0 0 0 0 0
Tomatoes 1,927 2,252 2,252 2,252 2,252 2,252 2,252 2,252 0% 0 0 0 0 0 0 2.09 0.42 0.13 1.55 0.45 0 0 0 0 0 0
Misc. Truck Field Crops (Medium) 899 1,104 1,104 1,104 1,104 1,104 1,104 1,104 0% 0 0 0 0 0 0 2.09 0.42 0.13 1.55 0.45 0 0 0 0 0 0
Barley 802 721 721 721 721 721 721 721 0% 0 0 0 0 0 0 1.36 0.13 0.32 0.91 0.29 0 0 0 0 0 0
Corn 713 655 655 655 655 655 655 655 0% 0 0 0 0 0 0 2.45 0.41 0.05 1.99 0.52 0 0 0 0 0 0
Sugar Beets 654 610 610 610 610 610 610 610 0% 0 0 0 0 0 0 2.79 0.31 0.11 2.37 0.60 0 0 0 0 0 0
Wheat 470 5,494 5,494 5,494 5,494 5,494 5,494 3,822 0% 0 0 0 0 0 0 1.36 0.13 0.32 0.91 0.29 0 0 0 0 0 0
Pasture 136 39 39 39 39 39 39 39 0% 0 0 0 0 0 0 4.01 0.38 0.15 3.49 0.85 0 0 0 0 0 0
Grains 74 1,253 1,253 1,253 1,253 1,253 1,253 1,253 0% 0 0 0 0 0 0 1.36 0.13 0.32 0.91 0.29 0 0 0 0 0 0
Nursery/Lettuce 0 126 126 126 126 126 126 126 0% 0 0 0 0 0 0 0.67 0.41 0.12 0.15 0.14 0 0 0 0 0 0
Potatoes 0 0 0 0 0 0 0 0 0% 0 0 0 0 0 0 2.79 0.31 0.11 2.37 0.60 0 0 0 0 0 0
Rice 0 0 0 0 0 0 0 0 0% 0 0 0 0 0 0 3.47 0.45 0.08 2.94 0.74 0 0 0 0 0 0
Grain Sorghum (Milo) 0 210 210 210 210 210 210 210 0% 0 0 0 0 0 0 2.45 0.41 0.05 1.99 0.52 0 0 0 0 0 0
Misc. Truck Field Crops (High) 0 100 100 100 100 100 100 100 0% 0 0 0 0 0 0 2.79 0.31 0.11 2.37 0.60 0 0 0 0 0 0
Misc. Truck Field Crops (Low) 0 805 805 805 805 805 805 805 0% 0 0 0 0 0 0 1.40 0.24 0.08 1.08 0.30 0 0 0 0 0 0

44,764 47,924 47,924 47,924 47,924 47,924 47,924 47,924 13,111 16,111 19,111 22,111 25,111 28,111

Notes: Cropping patterns based on data from San Luis Water District Ag Water Management Plan
Assumes 100% acreage reduction of non-permanent crops during multiple dry year.
Almond acreage increases through 2025 based on 1989 to 1998 pattern.  Cotton, alfalfa, and wheat reduced to maintain total irrigated acreage.

Dry Gross Acreage

52,431 61,131 69,831Total 
Ag 34,706 43,731

Total Irrigated Water Demand (ac-ft)

78,531

DEVELOPMENT OF AGRICULTURAL WATER DEMANDS - MULTIPLE DRY YEAR
SAN LUIS WATER DISTRICT

ETC EP TP
ETCIWD     

(ac-ft/ac)
KCCrop Type Normal Gross Acres % Dry 

Adjustmen



1989 1998 2000 2005 2010 2015 2020 2025 2000 2005 2010 2015 2020 2025 2000 2005 2010 2015 2020 2025
Permanent Crops

Almonds - Mature 1,989 2,911 6,035 10,196 13,196 16,196 19,196 22,196 100% 6,035 10,196 13,196 16,196 19,196 22,196 3.40 0.40 0.10 2.90 0.72 17,502 29,568 38,268 46,968 55,668 64,368
Almonds - Yr1 250 1,761 600 600 600 600 600 600 100% 600 600 600 600 600 600 0.91 0.11 0.03 0.78 0.19 465 465 465 465 465 465
Almonds - Yr2 80 2,377 600 600 600 600 600 600 100% 600 600 600 600 600 600 2.23 0.26 0.07 1.90 0.48 1,140 1,140 1,140 1,140 1,140 1,140
Almonds - Yr3 100 747 1,761 600 600 600 600 600 100% 1,761 600 600 600 600 600 3.11 0.37 0.09 2.65 0.66 4,667 1,590 1,590 1,590 1,590 1,590
Deciduous Orchards - Mature 1,847 1,472 1,472 1,472 1,472 1,472 1,472 1,472 100% 1,472 1,472 1,472 1,472 1,472 1,472 3.26 0.40 0.12 2.74 0.69 4,038 4,038 4,038 4,038 4,038 4,038
Deciduous Orchards - Yr1 126 156 156 156 156 156 156 156 100% 156 156 156 156 156 156 0.88 0.11 0.03 0.74 0.19 116 116 116 116 116 116
Deciduous Orchards - Yr2 158 40 40 40 40 40 40 40 100% 40 40 40 40 40 40 2.13 0.26 0.08 1.79 0.46 72 72 72 72 72 72
Deciduous Orchards - Yr3 0 65 65 65 65 65 65 65 100% 65 65 65 65 65 65 2.98 0.37 0.11 2.50 0.64 163 163 163 163 163 163
Subtropical Orchards - Mature 411 1,157 1,164 1,164 1,164 1,164 1,164 1,164 100% 1,164 1,164 1,164 1,164 1,164 1,164 3.26 0.30 0.13 2.83 0.69 3,291 3,291 3,291 3,291 3,291 3,291
Subtropical Orchards - Yr1 43 0 0 0 0 0 0 0 100% 0 0 0 0 0 0 0.88 0.08 0.04 0.76 0.19 0 0 0 0 0 0
Subtropical Orchards - Yr2 0 0 0 0 0 0 0 0 100% 0 0 0 0 0 0 2.14 0.20 0.09 1.85 0.46 0 0 0 0 0 0
Subtropical Orchards - Yr3 145 7 0 0 0 0 0 0 100% 0 0 0 0 0 0 3.01 0.28 0.12 2.61 0.64 0 0 0 0 0 0
Vineyard - Yr1 0 158 0 0 0 0 0 0 100% 0 0 0 0 0 0 0.88 0.11 0.02 0.75 0.19 0 0 0 0 0 0
Vineyard - Yr2 0 0 0 0 0 0 0 0 100% 0 0 0 0 0 0 2.11 0.27 0.06 1.78 0.45 0 0 0 0 0 0
Vineyard - Yr3 0 0 158 0 0 0 0 0 100% 158 0 0 0 0 0 2.94 0.38 0.08 2.48 0.63 392 0 0 0 0 0
Vineyard - Mature 1,205 1,060 1,060 1,218 1,218 1,218 1,218 1,218 100% 1,060 1,218 1,218 1,218 1,218 1,218 3.20 0.41 0.09 2.70 0.68 2,863 3,290 3,290 3,290 3,290 3,290
Non-Permanent Crops
Cotton 17,382 13,508 12,571 10,229 8,000 5,124 2,148 900 84% 10,566 8,598 6,724 4,307 1,805 756 2.85 0.43 0.10 2.33 0.61 24,566 19,989 15,633 10,013 4,198 1,759
Melons 6,590 4,923 4,923 4,923 4,923 4,923 4,923 4,923 84% 4,138 4,138 4,138 4,138 4,138 4,138 1.36 0.45 0.10 0.81 0.29 3,352 3,352 3,352 3,352 3,352 3,352
Alfalfa 6,001 2,165 1,902 1,244 473 349 325 245 84% 1,599 1,046 398 293 273 206 3.96 0.15 0.31 3.50 0.84 5,598 3,662 1,392 1,027 957 721
Beans 2,762 2,048 2,048 2,048 2,048 2,048 2,048 2,048 84% 1,721 1,721 1,721 1,721 1,721 1,721 2.19 0.40 0.05 1.74 0.47 2,995 2,995 2,995 2,995 2,995 2,995
Tomatoes 1,927 2,252 2,252 2,252 2,252 2,252 2,252 2,252 84% 1,893 1,893 1,893 1,893 1,893 1,893 2.09 0.42 0.13 1.55 0.45 2,930 2,930 2,930 2,930 2,930 2,930
Misc. Truck Field Crops (Medium) 899 1,104 1,104 1,104 1,104 1,104 1,104 1,104 84% 928 928 928 928 928 928 2.09 0.42 0.13 1.55 0.45 1,436 1,436 1,436 1,436 1,436 1,436
Barley 802 721 721 721 721 721 721 721 84% 606 606 606 606 606 606 1.36 0.13 0.32 0.91 0.29 551 551 551 551 551 551
Corn 713 655 655 655 655 655 655 655 84% 551 551 551 551 551 551 2.45 0.41 0.05 1.99 0.52 1,097 1,097 1,097 1,097 1,097 1,097
Sugar Beets 654 610 610 610 610 610 610 610 84% 513 513 513 513 513 513 2.79 0.31 0.11 2.37 0.60 1,217 1,217 1,217 1,217 1,217 1,217
Wheat 470 5,494 5,494 5,494 5,494 5,494 5,494 3,822 84% 4,618 4,618 4,618 4,618 4,618 3,212 1.36 0.13 0.32 0.91 0.29 4,202 4,202 4,202 4,202 4,202 2,923
Pasture 136 39 39 39 39 39 39 39 84% 33 33 33 33 33 33 4.01 0.38 0.15 3.49 0.85 114 114 114 114 114 114
Grains 74 1,253 1,253 1,253 1,253 1,253 1,253 1,253 84% 1,053 1,053 1,053 1,053 1,053 1,053 1.36 0.13 0.32 0.91 0.29 958 958 958 958 958 958
Nursery/Lettuce 0 126 126 126 126 126 126 126 84% 106 106 106 106 106 106 0.67 0.41 0.12 0.15 0.14 15 15 15 15 15 15
Potatoes 0 0 0 0 0 0 0 0 84% 0 0 0 0 0 0 2.79 0.31 0.11 2.37 0.60 0 0 0 0 0 0
Rice 0 0 0 0 0 0 0 0 84% 0 0 0 0 0 0 3.47 0.45 0.08 2.94 0.74 0 0 0 0 0 0
Grain Sorghum (Milo) 0 210 210 210 210 210 210 210 84% 177 177 177 177 177 85 2.45 0.41 0.05 1.99 0.52 352 352 352 352 352 169
Misc. Truck Field Crops (High) 0 100 100 100 100 100 100 100 84% 84 84 84 84 84 84 2.79 0.31 0.11 2.37 0.60 200 200 200 200 200 200
Misc. Truck Field Crops (Low) 0 805 805 805 805 805 805 805 84% 677 677 677 677 677 677 1.40 0.24 0.08 1.08 0.30 727 727 727 727 727 727

44,764 47,924 47,924 47,924 47,924 47,924 47,924 47,924 42,372 42,850 43,329 43,807 44,286 44,672

Notes: Cropping patterns based on data from San Luis Water District Ag Water Management Plan
Assumes 84% acreage reduction of non-permanent crops during single dry year, based on 1989 to 1998 pattern.
Almond acreage increases through 2025 based on 1989 to 1998 pattern.  Cotton, alfalfa, and wheat reduced to maintain total irrigated acreage.

KCCrop Type ETCIWD        

(ac-ft/ac)
% Dry 

Adjustment
Dry Gross AcreageNormal Gross Acres ETC EP TP

DEVELOPMENT OF AGRICULTURAL WATER DEMANDS - DRY YEAR
SAN LUIS WATER DISTRICT

92,319 95,133 99,697

Total Irrigated Water Demand (ac-ft)

85,018 87,529 89,604Total 
Ag 



APPENDIX E 
Air Quality and Noise Modeling Results 
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